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TO THE RIGHT HONOURABLE 


JOHN BOW E S, Ef 


Lord Chief Baron of His Majeſty's s Court of 1 


as in Ireland. . 1 
| 1 


My Lord, 15 5 1 
Tic with uncommon Mie Hat I lay bold of | 
this Opportunity of addreſſing this Volume to your | 1 
Lordſhip, and thereby to make a publick Acknows 1101 
ledgment of the Great Encouragement you gave ths ei 8 
Mort, by your moſt Generous and Voluntary Offer l, “ 
getting Subſcribers for its further Publication, and 0 
the Great Honour your Lordſhip did me in tranſmit- 15 
ting the Names of ſo many Great Men, (and to whom _ 4 
T ſball always own my Obligati ons) in a moſt condes 14 
ending and moſt obliging Letter. [ bes Leave to a 
aAſſare your Lordſhip, that 1 am, with the Greateſt 
Reſpect, 
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Subſcribers NAMES to VINER's Abridgment. 


N. B. Thoſe mark'd thus“ are Names come to Hand ſince the 
Laſt to the former Volume was printed off. 


A. 


Tonn Agar, E/q; Serjeant at Law. 
Sir Thomas Acland, Bart. 

Mr. Oliver Acton of the Inner-Temple. 
Anthony Allen, E/; one ot the Maſters 
3 Chancery. 

Rob. Andrews of Groſ* venor-ſtrect, Eſq; 

Thomas Apperley, M. D. 

John Aſpinall of the Midale-Jemple, Eſq; 


ſohn Tracy Atkins of Lincolu' S- lun „Eſq; 


Robert Atkinſon of Lincolu's- Inn, Eſq; 
Thomas Aylmer of Petersfield, Eſq; 


”  - 
The Hon. Thomas Birch, Kut. one of the 


ſtices of th t C -Pleas. | 
Juſtices of the Court of Common-Fleas. Thomas Burrel ot the luner-Temple, Etq; 


John Belfield, E/q; Serjeant at Law. 
Edward Bootle, Ele eme at Law. 
Hd ward Bacon of Norwich, Eiq; 


William Baker of the Middle-Temple, 


Eſq; 


Robert-Monteith Baldwin of the Middle- | 


Temple, Eſq; 
Henry Bankes of Lincolu's-Iun, Eſq; 


Francis Barnard of the Middle- Temple, 


Bi; 
The Rev. Mr. Baron of Nor thampton- 
ft 7e WY M. 


'The Hon. Henry Bathurſt of L incoln” - 
lan, Eſq; 


Mr Henry Beavis of Barnſaple in Devon. 


Hugh- Barker Bell of Arlesbury, Eiq; 
Luke Benne of rhe Middle-Temple, EQ: 
Rich. Bennet of the [nzer-Temple, Eq; 
Rich. Berenger of the Inner-Temple, F1q; 
Aras Bernard of the Middle-Temuple, 


Mr. rey —n Betteſworth of Portſea 1n 
Hants. 
Robert Bicknell of the Inner-Temple, Eſq; 
Wm. Piſhop of Frenſbam in Sur: 95 Eiq; 
Ignatius Blake, EIq; 
Fho. Blencowe of the Inger-VJemple, Eſq; 
Tho. Bolithoe of the Middle-Teiple, Eſq, 
John Bond ot the Inmer-Zemple, Elq; 
Thomas Bontoy ot the Medte-Tempt: 
Eſq; 


Sir Thomas Bootle, Kut. Chancellor: to his 


Royal Highbeis the Prince of Vales 


ames Booth of Linco/n's-Inn, Eiq; 
Thomas Borrett, E/; one ot the Protho- 
notaries of the Court of C. B. 
2 Brampſton of the Middle-Temple, 
1 
lohn reke Brickdale of the Middle- 
Temple, Eſq; 
* Littell Bridge of the Inner-Temple, 


Mr. . Briggs, Clerk of Wea- 
ver- Hall. 

Edmund Browne ot Lincoln Inn, Eſq; 

John Browning ot Lincoln s-lnn, Ela; 


James Burrow, Maiter of the Crown= 
Office in the Inner-Temple, Eſq; 


Leonard Buxton ot the Inner-T, emple, Eiq; 


C. | 
The Honourable Charles Clarke, Eſq ; one 


ot the Barons o! the Court of Tc que r. 


| The Honourable Fd w. Clive, Efq; one of 


the Barons ot the Court of Kxchegqrer. 


Tho. Caldecot ot the Middle-T: emple, I. {q; 


Sir William Call ert, Kut. Alderman ot 


London. 
Peter Calvert, Eſq; 


| Francis Capper ot Lincoln*s-Tnn, Eſq; 


1 ho. Carew of the. Vidale-Temple, Eiq; 
John Carew of Nor/cik-/freet, Eiq; 
Mr. John Ch atfield of Ripley in Surry. 


Rich. Cheſlyn ot the Iauer-Teiufle, Eſq; 
Mr. Jerningham Chev ely of the Si Clerks- 


Opice. 
John Cholwell of the Inner-Teinple, Eſq; 
John Cholwick ofthe 17:4d/e-Ternple,Eiqu 
Francis Chute ol Lincoli - Iun, Eiq; one 
ot His Majeſty's Counſel Icari. ed in 
the Law. 
Godfrey PI of Chilcat in the County 


ok Derby, Eiq; 


John C Jarke of the Iuner-Zemple, Eſq; 

Thomas Sh larke OL EIN coli nn, EI; 
ohe of His Majeity's Counſel learned 
in the Lay, 


C.. 1 N 3 
Mr. Dennis. 


George Cook, Eſq; Chief Prothonotary 


Roger Cumberbach of Cheſter, Eſq; 


Chriſtopher Doyley of the Inner-Templc, 


yo Edwards of Shrewsbury, Eq; 


Kingſmill Evans of Lincolu's-Inn, Eſq; 


Chriſtopher Fawcet of the Inner-Temple, 


John Floyer of Lincoln's-Inn, Eſq; 


Names of the Subſcribers. 


Mr. Dennis Clarke of Gray's- Inn. 


Richard Clayton of the Inner-Temple, 


Eſq; | 
The 1. Thomas Clifton, D. D. and 
Rector of Boyton in Wilts. 
John Collier of the Middle-Temple, Eſq; 


of the Court of C. B. 
b Cooke of Exeter, Eſq; | 
amuel Cox of the Inner-Temple, Eſq; 
Mr. William Cranſton Attorney at Law 
in Fohnſon's Court, Fleer-ſtreer. 
Thomas Craſter of Eſq; 
Bertram Craſter of Gray*s-Inn, Eſq; 
Samuel Cruwys of the Inner- Temple, Eſq; 


Sir John Cuſt, Bart. 


. A 

The Hononrable James De Lancey, 

Eſq; Chief Juſtice of New-7ork. ET 
Richard Draper, E/q; Serjeant at Law, 
for 2 Serts. „ 
Mr. Tomkyns Dew of Clement's-Inn. 
William Douglas of the Middle-Temple, | 
_ Eifqg; 3 


Eſq; 
Philip Drake of the Inner-Temple, Eſq; 
Mr. John Drake ot Taviſtock. 

Edw. Drewe of the Mddle-Temple, Eſq; 
Matthew Duano of Gray's- Inn, Eſq; 
John Dyneley of Lincolu's-Inn, Eiq; 
William Eyre E/q; Serjeant at Law. 
Mr. Charles Eades of Peters/ield, Hants. 

Mr. John Edgcombe of Tavi/tock in rhe 

County of Devon. 
— Edwards of Shrewsbury, Eſq; 


1 ans Edwards of the [nner-Temple, 
= 
Thomas Elder, E/; 


Thomas Evans, E/q; Recorder of Bury. 
The Hon. Sir Michael Foſter, Kat. one 


of the Juſtices of the Court of King's- 
Bench. 


John Farrhill of Chichefter, Eſq; 
„ 


G 


Pierce Galliard of Lincoln's-Inn, Eſq; 
Joſeph Gape of the Middle-Temple, Eſq; 
Patrick Garden of Lincoln -Iun, Eſq; 
James Gilpin of Oxford, Eſq; 

Mr, John Grace of Southwark. 

Charles Green of Linco/n's-Inn, Eſq; 
Edward Green of the Middle-Temple, Eſq: 
Thomas Gregg of Lincoln's-lnn, Eiq; 
George Grenville of the [nner-Temple, Eſq; 
James Grenville of the 14:4dle-Temple, Eſq; 
Wm. de Grey ot the Midale-Temple, Eſq; 
John Griffith of Garn in the County of 
| Denbigh, Eſq; | | 

Mr. Thomas Griffiths of Oſweſtry in 


Shropſhire. 


| Nathaniel Gundry of Lincoln's-Inn, Eſq; 


one of His Majeſty's Counſe! Learned 
in the Law. Et 
H. 


William Hay ward, E/q; Serjeant at Law. 
Thomas Hulley, E/q; Serjeant at Law. 
ho 8 Hall, ot the [nner-Temple, 
Eſq; 5 
H hogs. Hall of the Inner-Temple, Eſq; 
William Hamilton of Lincoln - Inn, Eſq; 
Mr. John Hand. - Es 
Job Hanmer of Lincoln's-Inn, Eiq; 
Robert Harley of Lincolu's-Iun, Eſq; 
Robert Harper of Lincoln's-Inn, Eſq; 


Henry Hatſell of the Midale-Jemple, Eq; 
| Chriſtopher Hawkins of Cornwall, Eſq; 
| Mr. John Hawkins ot Helſton in Cornwall. 


Arthur Heigham of — „Eſq; 
Robert Henly of the 
Thede Hey wood of the Iuner-Jemple, Eſq; 
George Hill of the Middle-Temple, Eſq; 
Mr. William Hill of Cl:ford*'s-Inn. 


Wm. Hippeſley of Lincoln's-Inn, Eſq; 


Peter Holtord of Lincoln s- Inn, Eſq; 
Mr. Charles Hore of Great .Oueen-/treer. 


| Edmund Hoskins of Lincola's-Inn, Eſq; 


John Howſe of Norwich, Eſq; 
Mr. Hunt. 5 
Mr. John Hurſt of Aldermanbury. 


Mr. Francis Hutton of Gray's-Iun. 

George Hyde of Froaſpam in Cheſhire, 
_ 5 

5 

Samuel Jeake of the M1ddle-Temple, Eſq; 


James Fenton of the Middle-Temple, Eſq ; 
everſham Filmer of Lincela"s-Inn, Eſq; 
Robert Filmer of the Midale-TJemple, Eq; 
Forbes Fiſher of the Inner-Temple, Eſq; 


James Forſter of Gray*s-Inn, Eſq; 


Barth. Jeffery of the Midale-Temple, Eſq; 
Mr. J. Ingram of Bewdley, _ 
Paul ſoddrel jun. of Linco/n"s-Inn, Eſq; 
Mr. Theodore Johnſon ot Liucolu's-Iun. 


Jour Jollifle of Petersfield in Hants, 
9g 


Mr. Robert Fulwood of Whitchurch in 
Hants. 


Arthur Jones of Lizcoln"s-Inn, Eſq; 
Charles Joye of the Inner-Zcrple, Fly; 
Peter 


Zemple, Eſq; 


Matthew Hutton of Lincoln's-1nn, Eſq; 


Nicholas Hyett of the Inner-Temple, Eſq; 


| 
. 


Perer Toye of the Inner-Temple, Eſq; 


County of Carnarvan, Eſq; 


The Hon. Heneage Legg, Eſq; one of 


Mr. John Lacy of Farnham in Surrey. 


Mr. John Ley of Exeter. Ce 
— Lowndes of the Middle-Temple, Eſq; | 


jeſty's Counſel learned in the Law. 
Mr. Thomas Lloyd, Aſſociate to the 


John Manley of —, Eſq; 


Mr. Alexander Mawdeſley, of Wigan 
Mr. Mayer of Lynn-Regis in Norfolk. 


John Ivie of the Inner-Temple, Elq; 
Richard-Johnſon Kettleby, E/q; Serjeant 
at Law. 


William Knipe of Lincoln's-Iun, Eſq; 
Thomas Kyffin, of Macnan, in the 


L 


the Barons ot the Court of Exche- 

juer. | | 
The Honourable Society of Lincoln's- Inn. 
Edward Leeds, E/q; Serjeant at Law. 
John Lacy of Linco/n's-Inn, Eſq; 


Francis Larwood, E/5; Steward ot the 
City of Norwich. „ | 

John Lawſon of the Inner-Temple, Eſq; 

james Lawſon, E/q; 

Mr. Humphrey Leigh of Exeter. 

Mr. Robert Lewis of Dolgelhj. 


Robert Lowe of Midalewiche in Cheſhire, 
Eiq; . 


Sir Richard Lloyd, Kut. one of nis Ma- 


| 


Ld. Ch. Juſt. Willes. 
John Lupron of the Middle-Temple, Eſq; 


Me. 
'The Right Hon. the Lord Viſcount 
Montague. 
The Hon. Mr. Baron Manwaring of Che/- 
Ter. | 
The Hon. William Murray of Lincoln s- 
Inn, Eſq; His Majefty's Solicttor- 
General 85 
Mr. Rich. Maddox of the Inner-Temple. 


ohn Maire of Gray's-Inn, Eſq; 
Lomax Martin of Lincoln's-Iun, Eſq; 

John Maſon of the Middle-Temple, Eiq; 
Thomas Maton of the Aiddle-Temple, 


in the County of Lancaſter. 


William Melmouth of Liucoln's-Inn . Eſa; 


William Mildmay of the Merddie-Temple, | | 


1 —ůůů 1 | 
Thontas Miller of the Middle-Temple, Eſq; 


| 


; Names of the Subſcribers. 


N. - 
John Nanney of Maeſypandy in the Coun 
ty of Merioneth, Eſq; 


Walter Noel, Eſq; 
Anthony Norris of ——, Eſq; 


William Norris of Norwich, Eſq; 
Fletcher Norton of the Middle-Temple, 


Eſq; 
| 
The Right Hon the Earl of Orrery. 
The Right Hon Arthur On/low, Eſq; 
Speaker of the Houſe of Commons. 
Robert Ord of Lincoln's- Inn, Eſq; 
Stanhope Orway of Lincoln's-Inn, Eſg; 
Edward Owen of Garthangarad in Meri- 


Wales Circuit. | 
Thomas Owen of Lincc/n"s-Inn, Eſq; 
| 08 
Sir Samuel Prime, Kut. one of his Ma- 


ray fr Serjeants at Law. 


John Page of Watergate in Suſſex, Eſq; 


8 Parminter of the Midale-Lemple, 
Eſq; n 


the County of Devon. 

8 1 Phillips ot the Middle-Temple, 
Ed; | 15 

Danby Pickering ot Gray's-Inn Eſq; 


1 Bo. 
William Plaxton of—, Eſq; 


| German Pole of Radtourn, in the County 


ot Derby, Eſq; 
John Pollen ot Lincolz*s-Tan, Eſq; 


Samuel Henry Pont of Lincoln's-Tan, 


_ Eſq; TH 

David Poole ol Lincoln's-Inn, Eſq; 

Thomas Potter oi the Hiddle-Jemple, Eſq; 

Mr. George Powell of Symond*s-lnn. 

Charles Pratt of the Inner-Temple, Efq; 

Iſaac Preiton ot Nerwich, Eiq; 

Mr. George Prideaux of Kingsbridge in 
the County ot Devon.  _ 

John Probyn ot Liaco/a's-Inn, Eſq; = 

3 Proctor ot the Midale-Leniple, 
Eſq; | 


Mr. George AuguitusProffer of Portſinouth. 


Thomas Pry fe ot Gogerihan, in the County 
ot Cardigan, Eſq; 


of Ox:n, Eſq; 
ohn Puleſton, Eſq; 
Richard Puleſton, Eſq; 
William Purcas of the Middle-Jemple 


Edward Mills of Lincolu's-Iun, Eiq; 
Henry Mitton Eſq; = 
Mr. John Moody of Havant in Hants. 


Eq, 
John Allen Puſey in Portupat-Re::, 
| Lincoln's-Inn- Fields, Eſq; 

Tohn 


George Nares of the Inner-Temple, Eſq; 


onethfhire Eſq; Prothonotary of North 


Mr. Ambroſe Penfound of Dartmouth, in 


Charles Pilſworth ot the lancr-Temple, 


Walter Pryſe of Wood/tock in the County _ 
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Names of Subſcribers. 


—_——_ 


John Pyne, of the Midale-Temple, Eſq; 
R. 


Sir Dudley Ryder, Kat. His Majeſty's 
ee Raw of bi k 15 
umphrey Rant of Ipſwich, Eſq; 
Mr. 3 i 
Mr. William Ring of the Bath. 
Mr. Richard Ring of Cheriton in Somer- 
ſetſhire. 
The Rev. Vir. Benj. Robertſhaw, A. M. 
Francis Rock of Lincoln s- Inn, Eſq; 
Richard Ryder of Lincoln's- Inn, Eiq; 
5 8. 
Matthew Skinner, Eſq; one of His 


Majeſty's Serjeants at Law, and Chiet 


| Juſtice of Cheſter. . 
Richard Samborne of Lincoln's-Inn, Eſq; 
Mr. John Searle, Proctor of the Arches 

Court ot Canterbury. 

William Selwin of the Inner-Temple, Eſq; 
| Richard Shadwell of the Midale-Lemple, 
Eſq; | | 
Walwyn Shepherd, Deputy Steward of 
the City of Hereford, Elq; _ 

E Skinner of Lincoln's-Inn, Eſq; 

obert Aglionby Slany, Eſq; To 

Sir Edward Smyth ot Hil- Hall in Eſſex 
Bart. 

Mr. James Smyth of Eaſt-Dere ham in 

Mr. Thomas Sonthcot of Ottery St. Mary, 
in Devon. | 


Mr. Henry Spencer of Thorpe-Place, 


in Surry. 

John Spooner of Zincoln's-Tan, Eſq; 
—Sranitorth oft Lincoln's-Inn, Eq; 
* John Starky ot the Inner-Temple, Eſq; 
Tho. Staunton of the Maidle-Lemple, Eq; 
Thomas Stephens of the Inner-Temple, Eſq; 
John Stracy, Eſq; Recorder of the City 
VVV 

Wm. Scrahan of Dof#ors Commons, L. L. D. 


Lewis Stuzley of the Middle-Jemple, 


Eſq; tor 2 Setts. 


/ 


Edward Sulyard of Stow-Market, Eiq; 


1 85 

The Right Hon. the Lord Teynham. 

The Honourable Society of the Midale- 
Temple. . 

The Hoa. John Talbot, E/7; his Majeſ- 
ty's other Juſtice of Chefer. 

William Talbot of Ligcolu's-Inn, Eſq; 


The Rev. Mr. John Talman of the C#/: 


of New Ari. 3 
Joieph Taylor ot the 1 nner Temple, Eiq; 
Mr. Willim Templeman of Dorcheſter. 
Thomas Tnurſton of the Midale-Teinple, 
Eq; 

Thomas Turner of Lincoln's- Inn, Eſq; 


ohn Turton of Orgrate in the County | Ellis Young, F/q; 


ot Salford, Eig; 


| 


Edward Twells of Royfon, Eſq; 

U. 25 
Sir Simon Urlin, Knt. Serjeant at Law, 
and late Recorder of the City of Lon- 
don. 


| Thomas Vernon of Glouceſter, Eſq; 


Robert Viner of Lincolnſhire, Eſq; 
Thomas Vivian of Lincoln g-Inn, Eſq; 
Edw. Umfreville of the Inner-Jemple, 


Eſq; 
bY W 


Juſtice of South-Carolina. 
Edward Willes E/q; one of His Majeſ- 
ty's Serjeants at Law, and Attorney 
General ot the Dutchy Court. 
William Wynne E/; Serjeant at Law. 
John Wale of the [aner-Zemple, Eſq; 
Mr. Timothy W aldoe. 
Mr. Walker. 
| Charles Waller of Lincoln's-Inn, Eſq; 
Edward Waller of Duck's-Court, Eſq; 
Thomas Warkhouſe of Norwich, Eſq; 
Thomas Warner ot Gr4y's-1nn, Eſq; 
Sir John Webb, Bart. 
Edward Webb ot Gray's-Inn, Eſq; 
Robert \V bbe of the Midale-Temple, Eſq; 
George \\ egg of Colcheſter, Eiq; 
Spicer Weldon of Linco/z*s-Tnn, 2 


William Whitaker of the Middle-Temple, 
EI; 


| Mr. John White of Port/mouth. 


Randall Wilbraham of Lincolu's-Inn, 
Z | 

Edward Williams, Eſq; 

Mr. Courtney Williams of Plymouth. 


Street, London. 5 : 
Robert Williams of Wrexham, Eſq; 
John Williams of Lincolu's-Iun, Eiq; 
Peckham Williams ot Chichefter, Eſq; 
Mr. John Williams of Penrya in Cornwall. 
Mr. William Williams of Exeter. 
Rich. W ilfon of the 12:ddle-Zemple, Eſq; 
Humph. Wirley of the /azer-Temple, Eſq; 
Mr. Thomas Wooudinancee of Fort. 

mouth. „ 

Mr. Simon Worth of Tiverton in Devon. 
Thomas Wright of Langſton in Derby- 
ſhire, Eſq; | 
Edw. Wright of the Inner-Temple, Eſq; 
Sir Watkin Williams Wynn of Wynftay 
in Denbighhſbire, Bart. tor 4 Books. 


V. 

Mr. Giles Varde of Credliton in the Coun- 
ty of Devon. 

John Y ate of the Inner-Temple, Eſq; 

Simon York of Erthigg in Denbighſhire, 
Eſq; 


, 


[ 


{ 


The Hon. Benj. Whitaker, Eſq; Chief 


4 


Mr. Edward Williams of Winchefter- 


A LIST of ſuch SUBSCRIBERS 
from the Kingdom of Ireland as are come 


to Hand. 


H a Right Honourable Robert Lord Newport, Lord High Chancellor of 
relan 
The Right Honourable Thomas Marley, Eſq; Lind Chief Fuftice of the Court of 
_ King's-Bench in Ireland. 
The Right Honourable Henry Singleton, E/q; Lord Chief Fu ef ice of the Court of 
Common-Pleas in Ireland. 
The Right Honourable John Bowes, E/T; Lord Chief Baron of the Court of Ex- 
cChequer ia Ireland. 
7, ” + pans George Gore, Eſq; one of the Fuſtices of the Common-Pleas i in 
relan 
The « 197 png Michael W ard, E/q; one of the Fu Hices of the King” s-Bench in 
Irelan 
The Honourable Robert Lindſay, Eſq; (late) one of the Fuſtices of the Common- 
Pleas in Ireland, but now deceaſed. 
The Honourable Henry Roſe, Eſq; (late) one of the 74 ſtices of the Ring's-Bench 
in Ireland but now deceaſed. 
' The Honourable Richard Mounteney, E/q; one of the Barons of the Court of 
Exchequer i Ireland. 

The Honourable Arthur Dawſon, Eſq; one of the Barons of the ſaid Court. 

The Honourable William Yorke, Eſq; one of the Fuſtices of the Common-Pleas 
in Ireland. 

The Honourable Arthur Blenerhaſſer 5 one of the 2 ftices of the King's- 
Bench in Ireland, ; 


Anthony Malone, 5 His Majeſty's Privee Serjeant at Law in Ireland. 
St. George Cautfield, Eſq; Attorney-General in Ireland. 
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Several TITLES, with their Diviſions and Subdiviſions. 


EftruCtion of the Appendancy, i in part 


or in all. 


Apportionment. 

Of what Things there ſhall be. 

By what Act or Thing; or in what 
there ſhall be 
Acts of the Party. 
Act of God. 
Act of Law. 

How it ſhall be made. | 

In Equity. In what Caſes. 


Apprentice. 
Who ſhall be ſaid to be. 
Power of the Maſter. 
Actions &c. by the Maſter. In reſpect of 

Strangers. And Pleadings. - 

Of ſuing Bonds for Apprentices Fidelity &c. 
Chargeable. In what Caſes, And how. 
Aſſignable or not. 

Executor of Maſter. How liable &c. 

Of placing out and nen of Appren- 
tices. 

Cuſtom of London. 

Settlement of Apprenticeſhip. Where. 

Decrees in Equity relating to Apprentices. 


Appropriation. 
By what Patron. And who muſt aſſent to it, 
o whom it may be. 1 
For what Cauſes it may be. 
At what Time it may be made. 
How it may be. 
What Act or Thing will diſappropriate an 
Appropriation ; and by whom. 
Act of the Party. 
Acts of a Stranger. . 
Bound by the Diſappropriation. Who. 
Effect thereof as to ſpiritual Juriſdiction. 


Arbitrement. 


Of what Things it may be. 
In reſpect of the Thing to be awarded. 
Things real 


Where the Submiſſion is with a Condition 
to perform ir; in what Caſes the Conditi- 

on is broke, it it be not performed - 

Of what Things Award may be made 
Purſuant to the Submiſſion. 

V hat ſhall be ſaid to be ſubmitted. 

Award good where the Award is to do a 
Thing out of the Submiſſion to a Stran- 
ber or by à Stranger. And who ſhall 

de a Stranger. 

What Things may be awarded to be done. 
Impoſhble. 


A 
Arbitrators What Perſons may be. A. 2 
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F 
G 
H 

I 


E. 2 


Impoſſible. Unreaſonable. 
Apainſt Law. 
Award. Good. In General. 
The Submiſſion being by Attorney. 
ade. How it 
May be. 

Of one Part only, and what ſhall be 
aid ſuch Award. 
Muſt be. 

Satisfactory &c. 

W here the Submiſſion is general with- 

out an Ita quod &c. de Præmiſſis. 

Where it is with an Ita quod &c. 

Award of all. What ſhall be ſaid to be. 
Conſtruction of Awards. 
Void in part or in all. 
By Mitrecital. 
| For Uncertainty. 
Umpirage. 
Ot what Things Award may be. 
Bar. In what Actions. 
Grounded upon a Record. 

Upon a Deed. 

In Actions real, or mixt. 5 
What Award ſhall be a 800d Bar of Ac- 
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Bound by their Submiſſion. What Perſons 
ſhall be. 


Set aſide for NMisbebavlour. B. 
Actions. what Actions lie on an Award, 
and what ſhall be ſaid Parcel of rhe Pg 


ward. B. a. 3 
Declaration upon an Award. C a 

Plea, Replication &c. the Manner of ſet- 
ting torth an Award in Pleading. D. a 
Setting forth the Breach of the Award. E. a 

Of the Performance thereof. F. a 
"hea in Bar; G. a 
Submiſſions and Awards by Rule of Court, H. a 
Caſes in Equity as to Awards. I. a 
Allets. 

To an Heir. 
What Things Mall be, in Debt. A 
What Eſtate . B 

At what Time it ſhall be. C 

Pleadings of Aﬀets by Deſcent. F. 

Judgment againſt him. How. DL 


Sci. Fa. of Aſſets Quando B 7 
Lies, In what Caſcs. | E. (bis) 


Aſſign. 


tions. Oy © 
| At what Time it ſhall he a Bar. | * 
Arbitrement and Accord. In what they dif- 
„ V. 2 


- AB 
Who ſhall rake Adv antage of Award. B. a 
2.3. 
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Alliſe. 


TABLE 73 Teveral * TITLES, 


aſſignment. 
What is an Aſhgnment A 
Of Things not aſſignable. The Effect 
thereof. B 
In what Caſes Grantee may aſſign, in re- 
ſpect of the Words of the Grant. C 
Aſſignable. What. D 
In what Caſes it muſt be made on the _ 
(bis) 
Aſſignee. Who. D (bis) 
What Actions and Advantages he may have. 


E 
Take a particular Eſtate ; in what Caſes, 
rho' there is no Word of Aſſigus in the 
Grant made to his Granto- | 
The Difference betwecn an Aſſignee and 
Deputy, both with reſpect to themſelves 
and their Principals. 
Pleadings. 


Of what Things it lies. 
By the Stat. Weſtm. 2. 
Of what Seiſin for an Office. 
Of what Poilefion an Aſſiſe lies; 
what Ouſter of what Tenant. 
Joint Poſſeſſion or Eſtate. 
In what Caſes it lies. 
Againſt whom; and who ſhall be ſaid 
| iſle iſor. 
In what Caſes Aſſiſe lies not, but other 


and of 


, 


Acti 5 8 Fa. E & ä E 4 5 
F attainder. See Blood corrupted. 


Awarded at large. In what Caſes. Upon 


Demurrer. In reſpe& of Damages. Not 

of the Seiſin nor Diſſeiſin. | Þ 
Taken at large in what Caſes, or only in 

Right of Damages. . 1 
Inquired at large. In what Caſes H 
Awarded ar large. In what Cafes. K 

In reſpect of the Perſon. Infant, Baron 

and Feme. | L 

Upon what Plea, | M 

Inqu 1 of the Circumſtances. In what 
es 

In reſpect of the Perſon of the Plaintiff. 

Infant, or Feme Coverr. 

Upon what Iſſue. 

How the Inquiry ſhall Be. 
Proceedings. 

Upon Adjournment. How. 

Taken. Where to be brought and taken. 

One or ſeveral Aſſiſes In what Caſts. 

Attachment in Aſſiſe. 

Return in the Aſſiſe by the Sheriff. How. 
Abatement ot the Writ. By what. 
Election of Tenant. 

Where ſeveral Defendants take the re. 


nancy on themſelves. 4 
At what Time it may be. . 
Plaintiff compellable to chuſe his Tenant. 
In what Caſes. And the Effect of miſ- 
electing him. A.a 
Declaration. In general. B. a 
Certainty therein. CG. 
Title therein, 2 
By what Name. E a 
Abridgment therein. C 
Plea in Bar. Good F. a 
Feoffment, Relcaſe &c. 
Recovery. H. a 
Seiſin in the Plaintift. I. 2 
Miſnomer. Want of Addition K. a 
Non-tenure. 1 
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5 In what Caſes or Actions. 


„ 


Other Affiſe or Actions brought at ather 


Time. M. a 
Pleas good. 
W here ſeveral Defendants plead ſeveral 
Pleas. N. a 


Where ſeveral Defendants plead ſeveral 
Pleas in Aſſiſe of Rent. 


By Pernor &c. 

By Bail ift 

After Plea pleaded by Bailiff. 
How to be pleaded. 8. 
Where there is an Alteration of the Te- 


Where ſeveral Pleas are pleaded by the 
ſame Perſon, or by ſeveral Attornies, 


Where the Plea is waived. 

Replication. 
Title therein. | 

Recovery upon other Title than ſet forth 
in the Count &c. 

Judgment, and what recovered. 
Damages. Charged with Damages. Who 

Where there are ſeveral Occupiers &c. 


Attachment. 

How conſidered. 

Of what Things. 

Forfeiture of the Goods &c. a In 
u hat Caſes. 


In what Caſes. 

Attainted Perſon. What he is capable of, 
and how protected and confidered in Law. 
Forſcited by Attainder. hat. 

Reverſed. How. And by whom. 


Attaunt. 


Upon what IHqneſt it lies. Not upon an In- 

queſt of Office. | 

| By Common Law or Statute, 

For what Cauſe. | | 
Defaulr of the Courr. 

In ͤ what Court it lies. 
At what Time it lies. | 
W ho ſhall have it. And who not. 

E or ſeverally. 
n reſpect of the Eſtate. Not . to te 
Writ or Iſſue. 
Againſt whom. 
In what Things the falſe Oath may be aſ- 
ſigned. 
How. 


Taken away ; by what ſubſequent Act. 
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| Writand Abatement | NI. 


Pleas in Abatement by the Petit Jury. 
Bar. What ſhall be a good Bar. 
W hart Pleas the Petit Jury may plead. 
Proceedings and Return of Sheriff. 


Evidence. 
Judgment. 


Attorney. [Or Guardian. ] 


What Perſons ought to make a Guardian to 
ſue, or may ſus by Attorney. Infant, or 
Feme Covert. 

In what Actions and Caſes it ought to be by 
Guarag ian. 

What Perſon for a collateral Reſoeft may 


make an Attorney. 


Power 


for one and the ſame Defendant. IT. 
Wi har ſhall be ſaid Pleas to the Alliſe. W. 


O B> NAA 
go go 


* 


O. a 
By Diſſeiſor. P. a 
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nancy, pending the Writ. 1 
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With their Diviſions and Subdiviſions. 
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Power of 5 n over the Intant 
As to Actions &c. brought by the Infant. 
In what Caſes an Anſwer ought to be by 


In what Actions an Attorney may be made, 
and when. 

In what Caſes. And upon what Return. 

Warrant of Attorney; Neceſſary, In what 
Caſes. | G 
Good or not. 

To confeſs FO 

Entred. Ar 


Im- gs H 
it may be. 


D 
Bailiff, and in what by Attorney. E 
F 
G 


I 
Who may be A gor © tor mY 1 K 


Attorney at Law. Acts ot w hat juſtifi- 
able. Andi what Courts ie may er K. 

Privilege in Actions; a das to Oh s. 

Removal in Law, Whor. 

Expiration or Determination of the Letter. 
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W har Nv 
Removal in Fact. What. he 
By whom it miy be. 5 | 
The Power of an Artorne 7. 1 
Puniſhable for Miſdemeanors. 2 
Actions by him for bis Fees. | R 
What Pleas the Defendant may plead after 
his making an Attorney. 8 
Pleadings. What Pleas Attorney may plead. 
And what ſhall be ſaid contrary to his 
Warrant. 1 * 
Where ſeveral Aibente are for the ſame 
Defendant, in what Caſe they may plead 
ſevera] Pleas. WW 
Done by Artorney. What may be. VV 
Attornment. 
Of Attornment in general. 
Audita Querela. 
In what Caſes a Thirg may be 2voided 
without an Audita Querela. A 
Lies. 
At what Time. B 
In what Caſes. At what Time. C 
In EATING £ D 
Upon what Thing. 
Upon a Spec! al? y. E 
| Bur where noi v.ithout a Deed. F 
Granted. By what Court. : G 
Who ſhall have ir. Againſt whom. And 
who not e H 
Againſt whom it jies 1 
Toirr lv. K 
Bars of an Audita Querela, Ty 
br againſt one where a Bar apainſt the” | 
2 M| 
A charge for one where for the other 
or 8 | N 
Proce ings N. 2 
Pleadi:.gs. The Writ and Declaration. N. 3 
ee 5 0 
Awermment. 
What amounts to, or is a ſufficient Aver- 
ment; and the Uſe thereof. A 
May or muſt be. In what Caſes. B 
Of what it may be. C 
Averments as to Deeds. 3 
Averment againſt Records &c. E 
Of the Life of a Perſon. F 
General, where the Matter is Special. G 
Ivowry. 
Where Seiſin is veceſſary to avow. A 
What an Avowry is, and the ſeveral Sorts 
thereof. | | . 


Seiſin good. What Act ſhall be. 


By whom, in re! 82 ot the Eſtate. 
Homage. 


Of other Services. By whom, in re- 
ſp<ct of the Eſtate. | 
By whoſe Hands. Tenant in Right. 
By whom, ſhall ſerve for others to 
aàvov. 
Seiſin of one Thing ſhall ſerve for 
ancther. Homage 
Cheng the Avowry. Who may. 
Upon whom it may be. Baron and Feme. 
Who compel the Lord to avow upon 
lim. 
Election pon whom to avow. 


Who may zvow. 1 
Donn em, and for what Thing. M 
In wehen ams it ſhall be made. N 
on ſomz 1 erſon in certain; In what 
Ca'zs. O 
Juſtthcarion or v wry. By whom. And 
what recovered. ” 
Upor whit Pica, tho' he mall not have 
Return. 2 
Pleaci- 738 in Avowry. WW + 
For Darn g ige feaſant. S 
Fo: Homes, Fealry . Rent, Suit of Court, | 
and other caſual Services. x 8 
Tr viii Vaſes there mult He an A virment. U 
Mere a Pio 'ert or Mor{tra of Deeds W 
The Form of an Avowry at Corumen 
Law. ud (nts) 
Surpluſage in: Avowry. X 
The Form upon the Statute of H 8 I 
Where but one, and where ſeveral 
Avowries. 2 
Certainty in Avowr” A a 
In Bar or Abatement. Good. And by 
whom | t B. a 
EF eplication and Travere. Ob 
Traverſe of what. | D. a 
The Seiſin or the Tenure. 95 E. a 
Judgment. How. Writ of Inquiry, and 
Coſts and Damages. F.a 
authority. 
Authority. What good and | what bal, or 
void. A 
Execution of an Authority. Good. W 
In the Name of him that gave the Au- 
thority. _ 
Mixt with an Intereſt. G 
Purſucd or not. 
Where coupled with a Confdince.- * 
General, as ablolute Owner of the 
:: Land; | D 
Double. Where one has 2 Authorities, 


and he does an Act within both, by 
which of the 2 ſuch Act ſhall be dane. D. 2 


Particular. As abſolute Owner ot the 
Land. x E 
Revocation. By v hom it may be. H 
W har ſhall bc ſaid a Revocation in Law, I 
Determined. IC 
Transferr'd. | | I; 
Corrected in Equity. "AE 
Bail. 
Relation, to what Time. A 
Performed. How 1 hall be. * 
Diſcharged by what. And eu hat is to be 
done upon a Render. C 
Bail by the Stat. of Wieſtm. 1. 1 
By the Stratute ot 23 H. 6. — 
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LES, &c 


Securities given to Officers. Good or not, 
by the Stat. of H. 6. &c. 
In what Actions. 
Upon Writs of Error. 
Where Common, and where Special Bail. 
And neceſſary in what Caſes. 
In what Caſes. By what Perſons Bail muſt 
be given. 
Taken by whom. 
In inferior Courts, and upon moving Cauſes 
thence. | 
As to the putring Bail ; and when. And t 
Manner and Entry thereof. | 
Of giving Notice of Bail. 
Exceptions to Bail in general, and juſtifying. 
Giving by a wrong Name, and the Offence 
of perſonating another. | 
Liable in what Caſes, and how far. 
Aſſignment of the Bail Bond. 
Ot ſuing the Bail. 3 
Scire Facias againſt the Bail; and Proceed- 
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1 for the Bail, and Proceedings 
ſtay d. In what Caſes. 
Diſcharged. How and when. 
By Death of Principal. * 
By Render of the Principal. 2 
At what Time. | A. a 
Puniſhment of refuſing Bail where it ought 
4 1 granted; or taking inſufficient 
il. | 
What Recovery againſt Bail ſhall diſcharge 
the Principal. Ca 
Declaration. D. a 
Pleadings. In General. 3 
 —— Payment —— Releaſe— Render. 
| —— As to the Proceedings. Error 
in Judgment againſt the Principal. 


W 
X 


B. a 


By the Habeas Corpus Act. H 
Batliff, 

What Perſons may be. 

The making of a Bailiff. 


On? 


rn 


What Things a Bailiff may do. 


F. a 
In Criminal Caſes. G. a 
* 
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A ppendant | or Appurtena ne. ] I 


(C) Deſtruction of the Appendancy. ¶ In part or 
in all. 


1. IF there are two parochial Churches, of which one is appendant S. Q cited 
to the Manor of D. and the other in groſs, and the Patrons e J. 

and Ordinaries are willing to annex and conſolidate them into one Rep. 196 

Church, and upon the fame Union it is agreed that the Patrons thall 200 Paſch. 


preſent t the ſaid Churches by turns, in this Caſe all the Advowſon 9. W. 


in 
thall be in Groſs for one Turn, and appendant tor the other Turn to Caſe of Rep: 


the Panor of D. as it was before the Union. D. 9 Eliz. 259. 20. Blake, and 


he alſo cited 


N iudlor's Caſe Cro. E. 688. as Authories in Point that an Union does not deſtroy an Appendancy, 


and that ſince at Common Law Union would not deſtroy it, much leſs will Union, made by Act of Par- 
liament, do it, which is an Act of the Higheſt Law, and deſigns no Wrong to any, but only to take 
away the Incumbency, and to give to cach a 2d. '{'urn inſtead of it, and in the ſame Plight as he had 
the Advowſon before, But Nevil and Treby Ch. J. e contra, and held that the Appendancy was de- 


ſtr oyed by the Union; And as to the Caſe of D. 259. which is the only Caſe where Quare Impedir is 
brought upon a united Church the Words of the Book are (Et iſſint ſemble en l'auter caſe per Vopi- 

nion d'aſcuns) which imply, that others 'were of a contrary Opinion. 'This Point of Appendancy is an 
unneceſſary Queſtion there, as appears by reading the Caſe. And as to A indſor's Caſe in Cro. E. 688. 


that was not a Church united, nothing of it appears in any of the other Reports of the Caſe, nor in the 
Record itſelf, but it ſeems to be an imaginary Diſcourſe of Croke; but yet there were the Words ad- 
huc pertinet, which are wanting in this Caſe, but there was no Neceſſity there to ſpeak of an Union, 


for he would ſuppoſe (which is not at all improbable) that there were two Lords of two adjoining 


Manors, who contributed to the Building of the Church, the one contributed more by one part than 
the other, and fo reſerved to himſelf two Turns, and the other Lord had the third Turn, fo that 
there was no Neceſſity to reſort to Croke's Imaginations of a Union to maintain the Declaration in 


A indlor's Cale ; but this Suppoſition is very probable and agreeable to the Rules of Law, for Patro- 
num faciunt Dos, Ædificatio, Fundus. | | | 


\ 


2. 1 Yan is ſeiſed of a Manor to which an Advowſon is appen- Firth. g 


Dant, and a Stranger brings att Aſſiſe of Darrein Preſentment, or V\ ric oo gs: 
ot Covenant againſt him of the Advowſon, upon which the Scranger K ©. 


levies a Fine fur Conuſance de Droit tantum to the Detendanc, and he D. 255. b. pl. 
re-grants that the Conuſor ſhall have the next Preſentment, and he 29. cites S. C. 
himſelf the 2d. and fo by turns for ever; in this Cai the Advowſon 

remains appendant as before, every other Turn, becauſe by this Fine 


it is made diſappendant, except every other Turn, which does not be⸗ 
long to the Grantor. 43 E. 3. 35. he hs 

3. A Fold⸗courſe, icilicet, Common of Paſture for 300 Sheep in d Cro. 8 81 
certain Field, may be appurtenant to a Manor, fctlicet, that the Lord, 2, bon. 


r v. Da 


and all thoſe whoſe Eſtates he hath cc. have had Time out of xc. „ Nn 
Common there for zoo Sheep as appurtenant to the ſald Panor, s C. burit 


without ſaving levant and couchant upon the ſald Manor. Mich. 10 goes upon 


Car. B. R. in a Writ of Error between Day ann Spooner, per Cu- mother 


Point. — 
0 = * 
riam agreed. Ty ITT 
Re : I . 8. C. bus 
S. P. does not appear tothe Levancy and Conchancy.— See Tit. Common (J.) pl. 2. Sacheverel 


v. Porter, S. L. 


4. Iu the {aid Cate when luch Fold-courſe is appurtenant to a Ma- Co C. 432. 
nor, it the Lord grants or lcatcs ts another Parcel ot the Manor, 5. 
as ſeveral Acres Parcel ot the faid Manor with the ſaid Fold-courle, 5. (+ dr. 
this will paſs as appurtenant to the ſaid Acres, und hall be appurte- g 
nau to thein. Mich. 11 Car. B. N. between Day gad Spooner atare- hrmed in Er- 
lald, for it is not neceſſary for them to be Levint and Couchant 5 0- 


inte but in 
1 | | upon 
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2 Appendant | or Appurtenant. ] 


, 


Nature of a upon the Manor, and it is not any Prejudice to the Ouner of the 
Common Land where the Common is to be taken. 


certain it | 
may well be divided or annexed to Parcel of the Manor, and there cannot be any Prejudice to the Ter- 
tenants ; for they ſhall not be charged with more than they were before. Jo. 375. pl. 1. S. C. and 
Judgment affirmed. See Common (O) pl. 3. S. C. | 


* 


If a Man 5. a Man grants the Manor of D. and in the ſame Deed grants 
ſeiſed of # the Advowion ot D. naming it as in Groſs, pet being appendant before 


Aber. it will paſs as appendant. 48 ED, 3. 4. b. 


ſon appendant | 

or of a Houſe cobereof a Shop is Parcel, and gives by Deed by Name of Manor and Advowſon, or Houſe and 
Shop, yet this is no Eſtoppel to ſay that the Advowſon is appendant, and the Shop Parcel of the Houſe. 
Br. Eſtoppel, pl. 47. cites 38 E. 3. 4. per Finch. S. P. and in Action after he may demand the 


anor cum pertinentiis or the Houſe only, and by this he ſhall recover the Advowſon and Shop; for the 


Gift does not make Diſappenda ncy or Severance. Br Demand, pl. 2. cites S. C. 


6. Ik a Patron preſents to an Advowſon appendant as in Groſs, this 


__ _ will make it Oilappendant. 21 Ed. 4. 2. 

Fitzh. Quare », If a Man hath an Advowſon appendant to a Manor, and grants 

11 NR. every ad Preſentation to another in Fee, yet the Advowſon continues 
4caes tg himſelf appendant for the other Preſentation. 43 Ed. 3. 35. 


= 8. Tf a Ban ſeiſed of a Manor to which an Advowſon ts appen- 


Fol. 233. Hant accepts a Fine to a Stranger, by which the Scranger acknowledges 


Nb Oe all his Right in the Ad vowſon to him, this does not make the Advow- 


Impedit, pl. ſon in Groſs. 43 E. 3. 35. = 


- 234. cies 9. Bur if he had acknowledged his Right in the Advowſon to have 


57 = been to a Stranger, this had made the Advowſon in Groſs, and this 


vowſon by COUlD not be made appendant after by any Grant, 43 E. 3. 35. 
the AF of | SE „ 


the Party be once ſevered from the Manor to which it is appendant, tho' but for an Inſtant, it becomes 


in Groſs, and the Appendancy is deſtroyed for ever; and therefore the Difference is, if a Man ſeiſed of 
a Manor to which an Advowſon is appendant, accepts a Fine of the Advowſon, and grants and render; 
every 2d Turn; there by the alternate Turn the Appendency continues; But if he levies a Fine of the 
vowſon, and accepts a Grant and Render, the Appendancy is totally deftroyed, becauſe there was an 
inſtantaneous Severance; per Powell J. Ld. Raym. Rep. 198. Paſch. 9 W. 3. . | 


= Ives 10. If a Man be ſeiſed of a Manor to which an Advowſon is ap- 
e pendant, and leaſes the Manor without Deed tor Lite, reſerving the 


Death of the Advowſon, this makes the Advowſon in Groſs, tho' it be without 
Leſſee it is Deed. 29 E. 3.36.b, * Co. 5. 11. b. it 15 in Groſs during the Eſ- 


appendant; tate for Life. 
| 9 — and 


affirmed in Error. Jenk. 3 10. pl. 91. cites Paſch. 3 Jac. Tuck's Caſe. 


It Tenant for 11, If a Man has Advowſon appendant and ſuffers Uſurapation, this 


Life be of a ,,7kes the Advowſon in Groſs, Br. Quare Impedit, pl. 29. Cites 43 E. 3. 


Manor, to 

which an 14. per Belk. 

Advowſon is | ; = „ | | | 

appendant, and be in Reverſion uſurps, tho the Advowſon be in Groſs during the Life of the Tenant for 

Life, it is appendant again after his Death; Per Holt Ch. J. Skinn. 662, Mich. 8 W. 3. 5 
It an Infant bas a Manor to which an Advouſon is appendant, and ſuffers a Uſurpation when the Church 

becomes void, and afterwards at full Age grants the Manor in Fee, and afterwards the Church becomes 

void, the Infant ſhall preſent, and not the Feoffee of the Manor, for the Advowſon was ſevered by the 


Uſurpation, and yet the Infant may preſent to the ſame. F. N. B. 34. (X). —— Ibid. (X) in the 


new Notes there (f) cites it accordingly adjudged 16 E. 3. F. Quare Imp. 67. but contra by Danby, 33 
H. 6. 13. in the like Caſe. Yer if the King was ſo ſeiſed, and granted the Manor cum advocatione, at the 
next Turn the Grantee ſhall preſent ; per Cur. tor 1t was not made diſappendant by the King's Uſur- 
pation. 


12. And per Thorp, if a Man purchaſes a Manor with the Advowſon 
appendant, and ſuffers Uſurpation at the firſt Avoidance, he is without 
| Remedy 
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Remedy for ever; for he cannot have Quare Impedit after the 6 Months, 


— ———ö ä4 US — 


Ahppendant ſor Appurtenant.] 3 


K ˙ 4 


— tes. 


and he cannot have Writ of Right of Advowſon becauſe he never had 

Poſſeſſion ; Quod Nota. Br. Quare Impedit, pl. 29. cites 43 E. 3. 14. 
1 | 

ry 13. If A. ſeiſed in Fee of a Manor to which an Advowſon is appendant, 

makes Compoſition with B. by Fine to preſent by Turn, by this Compotition 

the Advowſon is appendant every zd. Turn, becauſe it was never diſappen- 

dant by this Fine but every other Turn, which belongs not to the Grant- 

or &c. D. 259. b. pl. 20. cites 43 E. 3. 35. a. | 
14. Tho' the Advowſon may be ſevered and made in Groſs, this ought A that 

ro be when the Owner 1s ſeiſed of the Land to which &c. bur not by Pre- where Te- 


ſentment when he is out of Poſſeſſion; Per Danby Ch: ]. Quod Nota good _ Le ak 
Reaſon, and Needham J. agreed. Br. Preſentation, pl. 30. cites 9 E. Manor in 
4. 38. 8 5 Fee, he in 
Reverſion 


cannot preſent to the Advow ſon before that he has entered into tlie Manor. Br. Preſentation, pl. 30. 
cites 9 E. 4. 39. | 


15. If Advowſon which was appendant be reſerved and excepted in the Br. Partiti- 
Partition of the Land, this makes the Advowion in Groſs notwithſtand- 1 * 0 : 
ing it was appendant before. Br. Reſervation, pl. 24. cites 2 H. J. 5. — g. Qua- 
re Impedit, 
Nin D.C 


16. A. ſeiſed of a Manor, with Advowſon appendant, may give Part of 


the Manor to which &c. with the Advowſon or Villein, to J. S. and this 


makes it appendant to this Parcel. Br. Incidents, pl. 15. cites 4 H. 
TR I e 1 . 
17. If Things are appendant zo a Houſe, yet if the Houſe falls, the Br. Bar, pl. 
Things remain appendant to the Soil where the Houſe ſtood. Br. In- 5 e p 
cidents, pl. 40. cites 16 H. J. 9. ; Were 
c 825 | | 5 85 — 0b. 2 9. | 
40. per Hobart Ch. J. in Caſe of Common of Eſtovers to a Houſe, the Right is ſuſpended during the 
Time the Houſe is down; but if he rebuilds his Houſe in the ſame Place, he ſhall have his 
Eſtovers again; and Hobart thinks it would be the ſame if he had pull'd down his Houſe, 
and built it again. But he makes a Quzre if he brings an Aſſiſe, or Quod permittat for 
his Eſtovers, where his Houſe is down, and Judgment paſles againſt him, if he ſhall nor be barr'd 
finally. | 8 


18. A. ſeiſed of a Manor to which an Advowſon is appendant, enfeoſtes D. 48. b. 


B. by Deed of one Acre, Parcel thereof, and by the ſante Deed grants the pl. 3: S, P. 


| f by 8 ö 
Advowſon. The Advowſon ſhall paſs as in Groſs; tor they are ſeveral pit ocher. 


Grants, tho but one Deed. Arg. 4 Le. 216. 217. pl. 349. in Caſe of wife it would 
Long v. Hemings, cires 33 H. 8. D. 48. e 
N | | | '.-..- + L*. CONINENC: 
| had been made of the intire Mazor. 


19. If an Advowſon be appurtenant to a Manor, by the Grant of the 
Manor cum pertinentis the Advowſon paſſes, but not by the Grant of 44 
Acre of Land, Parcel of the Manor cum pertinentis ; per Williams J. 
Bulſt. 35. Prin. 8 Jac. Anon. ; 5 0 | res 

20. In Caſe of a Fine levied of the Manor, if the Advowſon be 201 


ſpecially named, nor cum pertinentis, the Advowſon will not paſs, Arg. 


Bulſt. 101. cites 12 E. 1. Fitzh. Tit. Grants, pl. 87. 

21. Grant of a Manor habend una cum Advocatione, will not paſs an“ And then 
Advowion in Groſs not named in the Premiſſes, unleſs the Advowſon be 75525 =» 
* appendaut; per rot. Cur. Het. 14. Paſch. 3 Car. C. B. in Cafe of Dar: A 


v* 44% 
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Arg. becauſe tgp and Tuck v. Dalby, cites 38 H. 6. 36. Abbeſs of Syon's Caſe, 


Apportion- 


Apportionment. 


e bene. Which was granted by the whole Court. 


ficial for the Grantee one Way than the other. Godb. 128. cites it as ſaid by Finchden, 48 E. 3. 14. 


Jenk 310. 22. The King granted the Manor to F. S. for Life, excepta 
Pl. 1. Advocatione. This is only a Diſappendency pro Tempore ; per tor. 
Cur. Het. 14. Paſch. 3 Car. C. B. Hartop and Tuck v. Dalby. 

23. The King granted the Manor and Advowſon to F. F. to be held by 


ſeveral Tenures, the Manor in Chivalry, and the Advowſon in Socage; 


but the Juſtices agreed, that there may be ſeveral Services, and yet the 
Manor and the Ad vowſon not ſever d. Het. 14. Paſch. 3 Car. C. B. cites 
the Lord St. John's Caſe. 

24. Bargain and Sale of a Manor, to which an Ad vowſon is appendant, 
by Indenture not inrol'd, does not paſs the Ad vowſon; tor it was not 
intended to pals as ſever*d, but as appendant, and as appendant it cannot 

paſs; for the Manor does not paſs. enk. 265. pl. 68. 3 
The Ad- 25. A little Thing will make an Appendency. A Man ſeiſed of a 
_ Oy Manor, to which an Advotoſon is appendant, mortgages it in Fee, with an 
jones in Exception of the Advowſon, and the Money is repaid. This is a Ground 
Groſs; but to make it appendant in Reputation, tho it cannot be appendant again in 
when the Law; per Holt Ch. J. Skin. 661. 662. Mich. 8 W. 3. B. R. The King 

Condition v. the Biſhop of Cheſter. 1 


is per form'd, 


and the Deed avoided, it is appendant again. Arg. Show. Parl. Caſes, 218. in S. C. 


For more of Appendant [or Appurtenant] in General, ſee Common 


Grants, (A. a) (A. a. 2) Houſe, Incident, Manor, and other Pro- 


per Titles. 


Apportionment. 


* 
— 


— 


Fol. 234. 


— 


——— (A) Of what Things there ſhall be an ® Apportionment. 


jos n Vavi- pore E. 1. Avowry 226. 
ſion or Par- . ; 
tition of a Rent, Common &c. or a making it into Parts. Co. Litt. 147. b. 
Br. Apportionment, pl. 3. cites ? H. 6. 26. pl. 27. cltes 11 H. 6. 22. 
51. cites 11 H. 6. 27; 22 ; | 25 : 
The Statute of Quia Emptores terrarum does not aid Rent- charge; and before the ſaid Statute it was 


: the ſame of Rent-ſervice as it now is of Rent- charge; but by the ſaid Statute Rent-ſervice ſhall be ap- 


portioned, be it by the Purchaſe of the Lord, or by any other ; for the Statute is only for the Loſs of 
the chief Lord. Br. Apportionment, pl. 28. cites Fitzh. Tit. Avowrv, 120. 241. If Grantee of 
a Rent-charge purchaſes Parcel of the 1.3nd, all the whole Rent ſhall be extinct. Mo. 93. in pl. 231. 
lays i was agreed TTY TTCI | | 


See Tit. 2. No Apportionment ſhall be of a Rent-ſeck ; for this is not but) 
Renee: = in the Statute which gives an Apportionment of Rent, 32 All. 10. 


i Warren which is in Nature of a Sum in Groſs) by the Grant of the Reverſion of Part, tho' the Let : 
| ** 


© Apportionment ſhall be of a Rent-charge. 32 All. 10. Tem- 


Br. Extinguiſhment, pl. 


Ly 


G PYY Y * 
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Apportionment. 9 


8 


ͤ— —„ 


ſee attorns, is determined; ſo that neither the Grantor nor Grantee ſhall have any Part of it; for a Con- 
tract ſhall not be apportioned. Mo. 115. pl. 260. Paſch. 20 Eliz. Anon—— And. 26. pl. 59. S. P. & 
8. C. but cites it as & & 7 E. 6. — Le. 1. pl. 1. S. C. accordingly. 


3. Common appurtenant tu Land, for Cattle levant and couchant * Cro. C. 
upon the Land by Grant, ſhall be apportioned, tf Part of the Land 12 l. 5. 
15 granted over to another. Mich. 13 Cat. B. R. between * Sache- ie. 
were and Porter, pet Curiam, adjudged, upon a ſpecial Verdict. In⸗ Jo. 396. S. C. 
tratur Trin. 11 Car. Rot. 324. + Hobart's Reports, this Caie & S. P. re- 
296. adjudged ; but there it does not appear whether it was by Grant !2/v<4: 
or + Preſcription, _ 1 9 


a Anon. ad- 
judged. Hob. 25. S. P. by Hobart Ch. J. Arg. ſaid contra. Noy 30. Cole v. Foxman, 8. P. 
held apportionable, per tot. Cur. and ſeems to be the S. C. as Hob. 2 


; and. „. P. agreed accordingly, 
2 Brownl. 297. Hill. 5 Jac. C. B. in Caſe of Morſe v. Webb. Co. Litt. 122. S. P. 


+ 8 Rep. 78. b. 79. a. Trin. 7 Jac. S. P. reſolved accordingly, where the Common was appurtenant 
by Preſcription.—— Mo. 463. pl. 654 Hill. 39 Eliz. Smith v. Bowſal. The Court ſeem'd all of Opi- 
nion, that if the Common, which in that Caſe was by Preſcription, was appurtenant (as to which Point 
they were divided) that then the Common was determined. But in all the ſaid Caſes, except that 
in Mo. 463. the Point is as to Alienations made by the Commoner, and not of a Purchaſe to be made by 
him of Part of the Land in which &c. | 5 | 
Common of Eſtovers, as to take reaſonable Houſe-boot, Hay-boot &c. and ſuch manner of Profits, tho 
they be appendant to the Freehold, cannot be parred; for if ſuch an Heritage deſcend to Parceners, one 


ſhall have the whole Profits, and the other Siſters an Allowance ; and the Wife for her Dower ſhall 
have but an Allowance only. Fin. Law, 8vo. 158. | ; 


4. Services ſhall be apportion'd upon Diſſeiſin. Br. Ceſſavit, pl. 24. Suit of Court 
cites 8 E. 3. 1 is not appor- 
„ Ee tionable ; 
but if the Part of one of the Jointenants, who holds by Suit, comes fo the Lord, all the others ſhall be 
diſcharged of the Suit. Br. Apportionment, pl. 2. cites 40 E. 3. 40. S. P. becauſe the Lord can- 


not take the Suit, and be contributary to himſelf of the Suit. Br. A pportionment, pl. 17. cites 34 
Aſſ. 15. . 8 


F. An Aſſent cannot be apportioned. Arg. Le. 129. 132. in Caſe of 
Coulbourn v. Mixſtones; as it the Reverſion of 3 Acres is granted, 
and the Tenant for Life attorns for one Acre, it is good Attornment for 
the Whole; tor he cannot apportion his Attent ; Cites 18 E. 3. Vari- 
ance 63. 5 „ %% 
6. A Man retained another to ſerve for a Near for 10 l. at two Feaſts, the Br. Contract 
Maſter died after the firſt Feaſt, the Servant ſhall not have Wages but for * OE 
the firſt Feaſt; and if he be retained for one Year for 101. and departs Fiteh _ 
before the End of the Near, he ſhall not have any Wages; tor it can- 1, 
not be apportioned ; becauſe it is not due till the End of the Year, be- 
cauſe Contract cannot be apportioned. Br. Apportionment, pl. 26. 
cites 27 E. 3. 84. e „„ | 
3 Deit cannot be apportioned. Br. Apportionment, pl. 17. cites 34 gi. Apporti- 
All 13. : | | | | op ment. pl. 7. 
8. In Scire Facias; if a Man leaſes Land rend ring Rent, and if the cites JE, 4.1. 
| Rent be arrear by 4 Days that he may re-enter, and that the Leſſee ſpall S. F. 
render 40 5. Nomine Pang tor the Rent arrear, the Leſſor re-enter'd into 
two Acres, but not into all, he ſhall not have the entire Pain, but ſecun— 
dum ratam. per Hull; and ſo it ſeems that a Penalty thall not be appor- 
tioned. Br. Apportionment. pl. 15. cites 1 H. 6. 4 
9. Where a Man is bound to repair a Bridge by Reaſon of his Land, and 
aliens part of it, he ſhall be rated according to the Portion. Br, Appor- 
tionment. pl. 21. cites F. N. B. 234. 235. 
10. An Obligation cannot be apportioned, becauſe it ſhall be fort-ired gr. Obligati- 
in all, or ſaved in all. Nota. Br. Apportionment, pl. 1. cites 20 H. 5 
6. 23. Ne 
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gives Land in 
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6 Apportionment. 


—— 


— 


Br. Contract 11, A Contract cannot be ſevered nor apportioned, therefore on Leaſe 
7 r IN of a Chamber and boarding of the Leſſee, rendring Rent tor the Chamber 
Contract can- and Boarding 6 s. by the Week, if he pleads in Debt upon it, quod non 
not be appor- dimiſit Cameram, this goes to all, becauſe a Contract is entire, and it it 
tioned, A be deſtroyed in Part, it is deſtroyed in the Whole, Br. Apportion- 


Contract 1 
cannot be di. ment. pl. 7. cites 9 E. 4. 1. 


vided ; admitted by three Juſtices. Cro. E. 851. pl. 8. Hill. 41 Eliz. in the Caſe of Ardes and Wat- 


kins—— The Law is, that no Contract can be apportioned; per Cur. Mo. 116. in pl. 260. Paſch. 20 


Lib. 2. Cap. 13. 45. b. . 


Eliz. Anon.——The Duty ariſing upon Contract perſonal, is not apportionable. Finch's Law. Fol. 


Finch's Law. 12, Upon ſale of a Thing of his own, and of another Thing of another 
1 Man's for 10 l. the Owner retakes his Thing, yet the Buyer thall render 
13. 45. . the entire Sum to the Vendor. Br. Contract. pl. 16. cites 9 E 4. 1. 

Br. Labour- 13. Debt by a Chaplain retained to ſerve a Tear for 10 Marks; the De- 
ers. pF 2 fendant ſaid that ſuch a Day within the Vear, the Plaintiff departed 
It « Mar ze. Out of his Service; and per Chocke J. this Debt ſhall not be apportioned, 
tains a Ser- ſo that if he does not ſerve the whole Near, he ſhall not have any Thing, 
vant for 20s. becauſe it is not due till he has ſerved; and it is not like where I ſell 
a Year, and you a Horſe for 10/. there the 10 J. is due immediately; Contra here. 


he diſcharg ; 
wel - Ef Br. Apportionment. pl. 13. cites 10 E. 4. 18. 


ter in the . 1 
ſame Vear to which the Servant agreed, he ſhall not have Action for any Part of his Salary before or 


after; for nothing is due till the End of the Year, quod Nota. and the Contract is entire and cannot 
be ſevered. Br. Labourers. pl. 48. cites 10 H. 6. 2. [but it ſeems it ſhould be (23) and fo are the other 


Editions. S. P. accordingly 11 the beſt Opinion. Br. Apportionment. pl. 22. cites 10 H. 6. 23.— Br. 


Contract. pl. 3 1. cites 8 C. & 8. P. 


Br. Apporti- 14. In Debt a Man ſeized in Right of his Wife, ſold 400 Oaks for 20 J. 
onment. pl. and the Vendee took 200 in the Life of the Feme, the Feme died, the Baron 


BY "og uY not being Tenant by the Curteſy, the Heir entered, and the Baron brought 


pl. 165. cites Debt of 10 J. tor the Nendee had paid the other 10 J. in the Lite of the 


18E.4, 3. Feme; and per tot. Cur. becauſe the Contract was good at the Time of the 
C. 21. S. C. Bargain, and is entire, and cannot be ſevered, and he has Part of the 


But contra if 


« Day of the Oaks. —and might have taken all the 400 in the Lite of the Feme, and 


Cutting had did not, therefore his Folly, and he ſhall render the entire Sum. Br. 


been agreed, Contract. pl. 26. cites 18 E. 4, 5. 


and he had 


not cut before ſuch a Day, and the Feme died before the Day, Debt does not lie ; for he has not quid 
pro quo there. Ibid. 9 | 7 | 


See Tit. 15. There was no Apportionment of Rent at Common Law by the Act 


Rent. of the Party, but by Act of Law. D. 4. b. pl. 4. Trin. 24 H. 8. 

S. F. So if he 16. It a Man leaſes Land tor Lite or Years, rendring Rent with 
rho paar ogg cannot re-enter for Rent Arrear atter, by Reaſon that Condition cannot 
Part of the be apportioned, ror the Rent. Br. Condition. pl. 139. cites 33 H 8. and 


Land to the 25 9 
Donor &c. 9 E. 4 


Br. Extinguiſhment, pl. 49. cites 33 H. 8. 


: 23 17. By AF in Lato, a Condition may be apportioned in the Caſe of à 
tion. d. 


| common Perſon, as if a Leaſe tor Years be made of two Acres, one of 
—5S, P. as by | | | "A 
Deſcent, the Nature of Burrough Englith, the other at the Common Law, and 
Godb. 3. pl. the Leftor having Iflue two Sons dicth, each of them thall enter for the 
3. Paſch. 20 Condition broken, and likewiſe a Condition ſhall be apportioned by the 
Eliz. C. B. Act and Wrong of the Leſſee. Co. Litt. 215. a. — 


—— But in no 


Caſe at Common Law is a Condition apportionable by the dt of the Party fo that Parcel ſhall re- 


main, and Parcel ſhall ceaſe; by Periam J. and cites many Inſtances. Mo. 203. pl. 349. Paſch. 27 Eliz. 
in Knight's Caſe, | : 
13, A 


Clauſe of re-entry, if the Leſſor enters into any Part of the Land, he 
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7 8. A Relief can't be apportioned ; fo that it two Coparceners are, and 
one of them dies, her Heir of full Age, ſhe ſhall not pay a Relief; for 


wow os * * 


if the ſhould pay any at all, ſhe ſhould pay but a Moiety, which the 


cannot do for the Reaſon above, and that becauſe Coparceners are but 
one Tenant to the Lord; held per tor. Cur. 3 Le. 13. pl. 30. Mich. 
8 Eliz. C. B. Anon. | | 
19. Money payable for Ithes by Compoſition, on Sale of Part of the 
Land ſhall be apportioned ; and per Cur. each Purchaſer ſhall pay his 
Share, and an Auditor was aſſigned to apportion it. Savil. 4. 5. pl. 12. 
Paſch. 22 Eliz. Anon, 
20. Common appendant may be apportion'd, but not Common appurte- But ibid. 462: 


nant. Mo. 463. pl. 654. Hill. 39 Eliz. C. B. Smith v. Bowſall. pl. 651. Hill. 


3 OY Eliz, 
Bradſhaw's Caſe, is, that Unity extinguiſhes Preſcription for Common appendant, but not . for 


Ar able Land &c. 


21. A Contract by the Father with another to board his Son for a Tear, S.P. Sid. 


is well apportionable, becauſe it being for Tabling which he had taken, 225: pl. 19 


there ought to be Recompence, altho' he departed within the Near, or that the N B Jo 
Contractor died within the Near; and Judgment tor the Plaintiff. Cro. E. 22 B. K- 


Game v. 


155.156. pl. 20. Paſch 42 Eliz. C. B. Brett v. J. S. and his Wife. Gunſtone, 


where he 
put his Daughter abroad to be inſtructed in Needlework for a Year, and Judgment for the Plaintiff, becauſe 


it there be any Variance from the Agreement, it is to the Defendant's Advantage, viz. to pay leſs than be 


out; tor the Effect is, that he ſhall pay for her [5oard not cxceeding a Year; and if ſhe was there for 
aà Month, and then had run away or died, the Defendant ſhould be charged for it within this Aſſump- 


fit. S. C. cited Arg, 3 Mod 154. in the Cale of Plymouth (Counteſs) v. Throgmorton, as ad- 
judged, becauſe, as the Book lays, it there be any Variance in the Agreement it is for the Advantage of 
the Defendant ; but in the principal Caſe there, Judgment was given for the Defendant. 


22. Fold Courſe, appurtenant 0 4 Manor, lor zoo Sheep in 50 Acres of Jo. 375. pl. 
Land, being in Nature of a Common certain, may be well divided, or . Day v. 


annexed to Parcel of the Manor; and ſo a Judgment in C. B. affirmed. — .. 


Cro. C. 432. pl. 2. Hill. 11 Car. B. R. Spooner v. Day. ment af- 


: _ - firm d. 
23. An Attorney covenanted to allow his Clerk 2 8. ſor every Onire of Sty. 12. S. C. 
Paper which he ſhould copy out. In Covenant by the Clerk, the Breach aſ Judgment 


/ien'd was, That he copied out a Bill containing 4 Onire and 3 Sheets, for 3 


which 8 5. 39d. was due to him, which the Defendant had not paid. At- faid be Low 
ter Verdict and Judgment for the Plaintiff in C. B. Error was brought, would nor 


and aſſign'd that there could be no Apportionment in this Caſe, the Co- ſupply aCaſns 


venant being to allow 28. for every Quire, and zo Mention of pro Rata ; mis 2 
and therefore Judgment was reverſed. All. 9. Paſch. 23 Car. B. R ig i with- 


in the Cove- 
Needler Fs Guelt, | | nant, fo 

| | | | ground a 
Breach thereupon, whatever the Intent of the Parties cas that were Parties to the Articles. — 8. C. cited 
Sid. 226. pl. 19. Mich. 16 Car. 2. B. R. and the Court agreed that ſuch Declaration was ill, becauſe ir 
did not purſue the Agreement. — S. C. cited 3 Mod. 153. Arg. as reveried, becauſe it was an intire 
Covenant, of which no Apportionment could be made pro Rata. 


24. A. appointed C. to receive his Rents, and promiſed to pay him 109 J. 3 Mod. 155, 
a Tear for his Service. In 3 Quarters of a Near afterwards A. dicd, during 8 B Be” 
which Time C. ferved him, and demanded 751. for the three ©narters, and CE 5 
had judgment in C. B. by Nil dicit. Upon Error brought it was argu'd, Court were 
that without a full Year's Service nothing could be due, and that it is of Opinion, 
in Nature of a Condition precedent ; that if Rent be reſerved yearly, tat te Was 
and at the End of 3 Quarters the Tenant be evicted, the Leſſor thall 3 
have no Rent; for Rent ſhall never be apportion'd in reſpect ot Time, and there. 
and fo it is of Wages, Annuity, and Debt; Annya nec Debiitum Iu lex fore the Ac- 
non ſeparat This being one Con/*deration an one Delt cannot be divided, tien not well 
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| Defendant ought to pay for odd Pounds &c. over and above the Tun. 


360. S. C. 


—_— — 


1 — CC 


8 Apportionment. 


— for Judgment was reverſed. 1 Salk. 65. pl. 1. Hill. 3 Jac. 2. B. R. Ply- 
1 mouth (Counteſs) v. Throgmorton. 


and for this Reaſon the Judgment was reverſed, Niſi &c.— This is now alter'd as to Rent by 
Statute of 11 Geo. 2. cap. 19. | 


Authority (as 25. A Power is apportionable, but a Seigniory or Condition is not; As 
of harms t a Warranty, tho? it be deſtroy'd as to the Fee-limple, yet continues an- 
Jer. ſherif nex'd as to the mean Eſtates ; per Hale Ch. B. Hard. 416. Paſch. 17 


not to med. Car. 2. in Cam. Scacc. in Caſe of Edwards v. Slater. 
dle with | | 


_ Executions beyond ſuch a Sum) cannot be ſo apportion'd, Noy 51. in Caſe of Burchier v. Wiſeman, 


—— Hob. 13. S. P. in Caſe of Norton v. Simms. 


Ibid. in 26. An Agreement was laid to pay 2 J. for every Tun of Iron which ſhould 


Marg. is 


ited Yely, Le deliver d &c. The Declaration was, that he deliver d &c. one Tun and 


134. which 21 half. Tho' there was a Verdict tor the Plaintiff, yet it is cited Sid. 


is the Caſe 225. in pl. 19. as adjudged to be ill. 
of Bettiſ- 

worth v. Campion, Mich. 6 Jac. B. R. but there the Agreement was laid to be to pay ſecundum Ra- 
tam of 40 8. per Tun, and therefore the Declaration being ſo, it was 


* 


Darth. 466. 2). A Bill of Exchange cannot be apportion'd by Indorſemeat. 1 Salk. 


Rem Re, 65. pl.2. Mich. 10 W. 3. B. R. Hawkins v. Cardee. 
Forfeiture, and the other not, there muſt be an Apportionment. 1 Salk. 
186. per Powell J. Trin. 10 W. z. C. B. in the Caſe of Eftcourt v. 
Weekes, cites 1 Inſt. 355. Kelw. 105. _ 


FINDING that Gentlemen are in great Expectation of the Caſe of Worth 
v. Viner, tried at Guild-hall in December laſt, and recommended ar the 


lame Time by Sir John Strange (of Counſel againſt the Defendant) to be inſerted 


in his Abridgment, I fully intended to have oblig'd thoſe Gentlemen with it under 

this Head and this Letter of Title Apportionment ; and for that Purpoſe thought 
it could not be improper to crave his Aſſiſtance, which I did by a Letter to 
him as follows, viz. . „ 7 


SIR, 
DEIN aſſured by ſeveral Gentlemen, as well as News-Papers, of the Honour you 


did me publickly at Guild-hall in laſt December, to recommend my publiſhing, 


in my Abridgment, the Cauſe then tried of Morth v. Viner, I muff intreat the Fa- 
our of your accepting my Thanks for it. 


But as I cannot do myſelf that Honour of complying with your Recommendation, without 


being ſupplied with a true Report of the Caſe, 1 muſt beg the Favour of your ſupplying me 
with it, and do aſſure you I will take care 70 publiſb it. | 


T have likewiſe 8 Favour to dgſire of you, that you will point out to me ſome 


Caſes, or One ſingle Caſe at leaſt, out of the Year-Books, Fitzherbert, or Brooke, or 


any Book of Reports ſince, down to this Time, wherein it has been adjudged that a Con- 
tract for Wages is apportionable ; becauſe I perceive ſome Gentlemen have always taken 


the Law to be otherwiſe, and I would willingly have the Point clear'd up to them, which 


my next Volume will give me an Opportunity of doing, under the Head of Title Appor- 
tionment, and you will thereby highly oblige, S I R, | 


Inner-Temple, _ Your moſt Obedient Oe. 
18 June, 1747. | « In 


adjudged for the Plaintiff that the 


28. Where there are two Parceners, and ozc will take Advantage of 4 
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Apportionment. 9 


5 


In Conſequence of which Letter, a Gentleman, at Sir John's Requeſt, came 
to me about 10 Days after the Receipt thereof, to acquaint me that Sir 70% had 
look'd over his Papers, but could not find any Memorandums to enable him to 

give me a Report of the Caſe; nor did his Memory otherwiſe ſerve him for the 
doing it. Whereupon I told the Gentleman, that there was another Part of my 
Letter deſiring the Favour of ſome one Caſe as to the Point of apportioning 
Contracts for Servants Wages; bur as to that, Sir Fohn had ſent me no Anſwer. 
I then mention'd, that I never yet had met with any Caſe that would ſupport 
ſuch Apportionment, nor could I find any Gentleman at the Bar that had, rho? 
I had asx'd ſeveral ; Thar I thought every Gentleman ought to do the beſt he 
could for his Client, ſo far as was conſiſtent with Juſtice ; but he ought to ſto 
there; that any proceeding further, and ſo procuring Injuſtice to the other Side, is 
utterly unjuſtifiable;z and that, it there was no Cate to ſupport ſuch Apportion- 
ment, the Verdict was againſt Law, 55 | 

As I have not heard from Sir John ſince, I am leſt to ſuppoſe that he has not 
yet met with his Papers, or found any Caſe to ſupport what he had laid down 
ſo earneſtly and preiſingly to the Jury, that they were guided by him, and not 
by the Court, who (as I am aftured by all the Gentlemen that I ever yer heard 

| ſpeak of it) fumm'd up the Evidence ftrongly for the Defendant. 1 

That the Agreement tor a Year's Service was fully proved, both under the 
Hand of the Plaintiit, and likewiſe from his own Mouth, Poſitively, and with- 
out any Salvo, is Matter ot Fact, and undeniable, vis. That he had agreed with 
the Defendant tor ſo much a Year from the Midſummer following. Not a Word 
has been ſuggeſted to be then dropt, to qualify or abridge the Agreement, 
whereby it might be conſtrued otherwiſe than tor a Year abſolutely. But in order 
to get over this, and to enervate ſuch ſtrong and politive Proof, Recourſe was 

had by _— to the private Thoughts and Imaginations of the living Wit. 
neſſes, (and that Without ſuggeſting any Thing to ground them upon) viz. Whe- 
ther they believed the Intention was, that the Plaintiff thould have no Wages if 
he went away before the Year was ended; and this was ſo much harangued 

upon, that the Jury were ſuppoſed to be influenced and inveigled by it. 

* Upon this Queſtion being ſtarted to one of the Witneſſes, I am aſſured his 

Anſwer was, That he knew not what to ſay to it; and that the Court, in ſum- 
ming up the Evidence, took Notice of that Anſwer, and ſaid, Nor indeed did 
He know how he ſou lde. Cn - 
There is no conſidering Man but will. ſoon fee the Conſequence of intro- 
ducing Belief and Imagination tor Evidence, in Oppoſition to Poſitide Proc; 
that it muſt be very fatal and dangerous, as well to the Lives as to che Property 
of Mankind, and may well be dreaded, and therefore hope will not be repeated. 
It Sir Fohz ſhall pleaſe, at any other Time, to tavour me with a true Report 
of this Caſe of Morth v. Diner, or of any Caſe to ſupport it, I thall have other 
Opportunities of inſerting it; bur ſhould I fail of that Honour, I ſhall endea- 
vour that the Caſe ſhall not be loſt to the Profeſſion and the Publick. 5 
As Sir John calld upon me ſo publickly to print this Caſe, I could not (in 

Juſtice ro myſelf) ſay leſs than I have done. 

Many Gentlemen conftrue this as an intended Slur upon the General Abridg- 
ment; but I ſhould rather think, that no Gentleman at the Bar would behave 

with ſo little Decency to ſo many Great Men, who have approv'd and encourag'd 

the Work. And I do hereby molt ſolemnly declare, that I do not know that 
ever J had done, ſaid, or wrote any Thing which might any ways oftead him; 
and tor rhe Truth thereot I appeal ro the whole World. 


For more of this, ſee Tit. Attaint, Contract, Evidence, and other 
Proper Titles. 5 
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10 Ahpportionment. 


ä » 


(B) What Act or Thing will make an Apportionment. 


[Or in what Caſes there ſhall be an Apportionment. | 
Ads of the Parties. 55 


and the 'Tenanr aliens 2 Acres in Fee, the Alienee ſhall hold the 


'T: there be Lord and Tenant of 20 Acres, by Fealty and 10 8. Rent, 


2 Acres pro particula, by the Statute of Quia emptores terrarum . 
2 the Rent ſhau be apportion d according to the Value. Co. M. 
o $03, | 


Cro. E 606. 2. If a Man leaſes for Bears Freehold, and alſo Copyhold Lands, 
pl. 6. Paſch. hy the Licence of the Lord, reſerving a Rent; and after grants the 
en Reverlion ot the Freehold Land to another, and the Leſſee attorns, 
—Ibiq. 632. the Rent ſhall be apportion'd ; for this waits upon the Reverſion. 


623. pl. 15. Mich, 40, 41 El. B. RN. between Collins and Harding. | 

ich. 40 | 125 | 
41 Eliz, S. C. After the Grant of the Reverſion of the Freehold and Attornment, the Leſſor granted 
the Copyhoid to the ſame Perſon, who brought Debt for the 'whole Rent, And Gawdy, Fenner, and 
Clench held, that the Rent iſſued out of the intire Land, Copyhold and Free; Popham held, that it 


iſſued out of the Freehald only; but the Reverſion of both Freehold and Copy hold-being in the Plain- 


tiff, it is as one intire Reverſion, and he ſhall declare upon the Truth of the Matter, which he havin 
done, the Court will adjudge upon the whole Matter that he has good Cauſe to recover: As in Caſe o 


a Leaſe of Land and Goods, rendring Rent, and in Debt thereupon he declares according to his Caſe, 
be may well recover, and fo here; wherefore it was adjudged for the Plaintid. 


| NN Mo. 544. pl. 723. 
S. C. and the Juſtices were divided in Opinion, whether the Rent ſhould be apportioned or not. —— 
13 Rep. 57. S. C. ſays that the Rent ſhall be divided pro Rata portionis; and ſo it was adjudged. 


Godb. 139. pl. 169. 30 Eliz. B. R. Harding's Caſe, [ſeems to be 8 C. notwithſtanding the Difference of 


the Year] it was holden by the whole Court (as was reported by Sir Robert Hitcham, Knut.) that if a 
Man makes a Leaſe of Copy hold and Freehold, rendring Rent, and the Copy hold deſcends to one, and 
the Freehold to another, that the Rent ſhall be apportion'd. : 


Cro. E 851. 3. So if the King's Tenant leaſes for Brars, rendring Rent, and 


wb 4 after grants the Reverſion of 2 Parts to another, and dies, and his 
ingly, be- Heir IS in Ward for the 3d Parr of the Reverſion which deſcended, 


cauſe it is a AND the King grants the 3d Part over, the Grantee ſhall have an 


2 1 Action of Debt for the 3d Part of the Rent ; for it ſhail be appor- 
the 3% Pan tion d. Mich. 43, 44 El. B. R. between N and Laſſels, ad- 


the 2d Part 
f « Neuer. zudged. 


on is grant | 


ed of a Leaſe for Life or Years, and the Tenant attorns, the Rent is apportionable, and he chargeable 
to 2 Diſtreſſes by his own Act; and cites 5 E. 3. Quid Juris clamat; and ſo upon the Queen's Grant, 


where Attornment is not neceſſary. 


Cro. E. 651. 4. Ik Leſſee for 20 Years leaſes for 10 Years, rendring 341. 6 8. 8 d. 


pl. 8. Ardes ghd after deviſes 20 8. of this Rent to 3 Perſons, to hold to each of 


1 8 them one third Part divided, and dies, this Rent ſhall be apportion'd 
dy and Fen- according to this Deviſe, and each Oecviiee map have an Action of 


ner J. held Debt againſt the Leſſee for his Part, ſcilicet, 6 8. 8 d. tho” thereby 


ef appar the Leſſee may be charged in ſeveral Actions; for it ſcems it might be 
Reaton here 19 divided upon a Grant with Attornment, and in che Deviſe an At- 


Reaſon here 


given; but cornment 1s ſupplied. Mich. 40, 41 El. B. N. between Arge aud 


Popham and Watkins, ddjudged. Dill. 4: El. B. B. the ſame Cale. 
contra, & adjornatur. 
Judgment was enter'd for the Plaintiff with the Conſent of Popham, in regard the other 3 agreed — 


Mo. 549. pl. 737. S. C. favs that Popham agreed that the Rent is dividable, and paſſes without Attorn- 


mont; but that there is no Privity for au Action; and Judgment for the Plaintiff. 


4 


Ibid. 651. pl. 8. S. C. and then Clench agreeing with Gawdy and Fenner, 


5. I 


a; 


C. but S. P. does not wt go 
J. accordingly 2 Brownl. 29 


B. between Alen aud Vayn, dubitatur. 


* - a a 
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= Apportionment. IT 
5. I Leſſee for Bears of Land, rendring Rent, accepts a new If Leſſee 
Leaſe from the Leflor, of Part of che Land, which is a ſurrender of rap yp FR 
this Part, the Rent ſhall be apportioned ; for this comes by the Tecno te 
Art e 1— Pill. 43 1. B. B. between Fifh and Campion, Leſſor, there 


— —-» ae i. 


2 


ſhall be an 


| __ Apportion- 
ment; per Dier and Manwood. Mo. 114. pl. 255. Paſch. 20 Eliz. Obiter. 


6. Ia Man leaſes two Meſſuages in London Diviſible rendring 
Rent, and after the Leffor deviſes the Reverſion of one Meſſuage tu 
= 1 the Rent ſhall be apportioned. Paſch. 1 Jac. B. 
r. | 

7. Ik a Man leaſes three Acres for Lite, or Bears rendring Rent, SALA 
and after grants the Reverſion of one Acre, the Rent ſhall be appor- Fol. 235 
tioned. Pill. 10 Jac, B. Co. Lit. 144. and there cites Paſch. 39. ZZ 
El. Rot. 233. between * Collins and Harding adjudged, Co. Mag. pl. 6.622. pl. 
Charta 524, Where there are Judgments cited, 1. 39. El. Rot. 5. 8. C. bur 
233. B. R. between Collins and Harding, ill. 42 El. B. between d. P. docs not 
+ Ewer and Moyle. Trin. 43 El. B. Rot. 243. Contra Pill. 6, ) E. 6. Me 


Mo. 544 pl. 

Bendlows. 723. S. C. but 
e : 8. P. does 

not appear. ——13 Rep. 57. S. C. but S. P. does not appear. 1er. . 771. pl. 15. 8. 


. d P. 8 Rep. 79. b. in Wyat's Wild's Caſe.— S. P. by Coke Ch, 


8. Tf Tenant by Knights Service by hts laſt 112ill, deviſes the Re- * Cro.E.$5r; 
verſion of rwo Parts, the Oeviſee ſhall have two Parts of the Rent. „ g 5 © 
Co. Lit. 148. cites Trin. 43 El. Rot. 243. between * Ne and Loſ- not ...- 


not exactly 


els, and pill. 42 E. Rot. 108. B. between ! Ewer and Moyle, TO, appear, but 


Magna Charta, 504. contra Þ. 6 & 7 E. 6. || Bendlows, — e uprap). 


4 —13Rep. 


58. cites 8 C. and S. P. accordingly. + Cro. E. 751 pl. 15. S. C. adjudged for the Avowant. 


he Caſe of Ewer and Moile is in ſeveral other Books, but not the ſame Point. - 8. . 
cited 13 Rep. 58. that the Avowry is good. 155 

| S. C. cited and denied. 2 Inſt. 504. S. C. cited and denied 13 Rep. 9. 58. 

| A Deviſe was of an intire Reverſion and Rent, æubich was wid for a third Part, becauſe it vas bolden in 


 Cafite, and Debt was brought for two Parts of the Rent, and held maintainable. Cro. E. 652. in pl. 8. 


mentions it as a Caſe cited as adjudged Paſch. 28 Eliz. Rot. 344.— 8. P. and by Anderſon |. it the 
Deviſe is good but for two Parts then is the Reverſion apportioned, and the Rent deſtroyed. Le. 
310. in pl. 429. Paſch. 33 Eliz. C. B. Obiter. n 


9. If the Grantee of 10 J. Rent out of Land grants 51. thereoc 
to the Grantor, this does not ertinguiſh the Reſidue. Trin. 1 Tac. 


10. [So] Ik the Grantee of a Kent out of Land releaſes Part of 2 And. 89. 
rhe Rent to the Grantor, yet this does not extinguiſh the Reſidue, 92:5 bl 55. 


but it ſhall be apportioned, Cr, x Jac. B. between lex and Payne, 4. Fit © 


| | | F was faid per 
Cur. obiter, that by the Releaſe of Part of one entire Rent, all it gone, and there can be no Apportion- 
ment.— But it was ſaid by Drew Arg. what if the Grantee of a Rent charge releaſes Parcell of the 


Rent to the Grantor, or his Heirs, the Reſidue may be apportioned, and the Land ſhall remain charge 


able ſtill for that Reſidue; but if he releaſes one Acre Parcel of the Land charged, then all the Rent is 


gone. Goldsb. 116. pl. 13. Mich. 39, 40 Eliz. S. P. accordingly, for the Grantee dealeth only with 


that which is his own, viz. the Rent, and not with the Land, as in Caſe of Purchaſe of Part. Co. 
Lit. 148. and fo he ſays it was holden, Hill. 46 Eliz. in C. B. which he himſelf heard and obſerved, 
— SCC Tit. Rent. (B. a.) | 


11. But otherwiſe it is of a Common. Trin. 1 Tac, B. ſaid to be Cro $ 93. 
adjudged. | | Es Ry * 
40 Eliz. C. B. Rotheram v. Green, held by 3 J. contra Walmſley, that a Releaſe in Parr d ee 


; ; iſcharges the 
Whole; for the Common is entire through the whole Land, and judgment accordingly—2 And. 89. 
pl. 53. S. C. held accordingly by 3 Judges, contra one, and Judgment accordingly.——Noy. 6=. S. C. 


and the Court held the Common extinct, — Coldsb. 114. pl. 6. it is ſaid, Arg. that if a Commonrer 


lakes 


«La r z _ 2 — 


1 
— W 


12 Apportionment. 


225 Leaſe of one Acre of che Land ont of which his Common is iſſuing,” his whole 


s e ns 12. Tf a Pan leaſes for Life, or Brars reſerving a Rent, and af: 
Fx ot the Leflee ſurrenders Part of the Land to the Leffor, the Rent 


Mich. 28 & 3 | ws | —_ 
29 Eliz. C. B.—Mo. 93. in pl. 23 1. S. P ard that the Rent ſhall be apportioned ; cites it as reported 


n — — 


mon is 


. 8 3 


to have been agreed in C. B>— Mo. 114. pl. 255. Paſch. 20 Eliz. S. P. Obiter by Dyer and-Manwood. 


8. P. 13 Rep 13. So if the Leſſor recovers Part of the Land in an Action of 
= — pl. 24. Waite, the Rent ſhall be apportioned. Co. Lit. 148. Co. Magna 
Elie. B R. Charta 4. 


accordingly. : a | a | 
—S. P. accordingly by Dyer and Manwood. Mo. 114. in pl. 11. Paſch. 20 Eliz. 


SP. per Cur. 14. So if the Lefſor enters for a Forfeiture into Part of the Land 
obirer.Godd. the Rent ſhall be apportioned, Co. Lit. 143. * 


95 Mich. 28 
& 29 Eliz. C. B. in pl. 107. Co. Lit. 148. b. (k.) 


Hob. 11. pl. 15. Tf a Copyholder in Fee leaſes it for Beats b | Indenture, b 
203. Hill 14 Licence of the Lord, and after ſurrenders the . of one Moi- 


Jac. S. C 


Brownl. 178. ety to J. S. who is admitted accordingly, without any Attornment of 
S. C. and the Leſſee, pet J. S. ſhall have one motety of the Kent, and may 


2 Diſtran and avow for it. Iobart's Reports 239. between Swinner- 
for the A on and Miller per Curiam. 


vowant. | e | 
D. 56 a pl. 16. If a Man leaſes for Bears or Life, rendring Rent, and after 
E 3 Part of the Land is evictea, Ot recovered by a Stranger by elder 
ce. Lit. Title, the Rent ſhall be apportioned. O. 35 5. 8. 56. 14. 


148. b. (p.) 


10 Rep. 128. a S. P. accordingly Mich. 9 Jac. in Clun's Caſe.— 


Roll. Rep. 19. Tf there are tiwo Jointenants of a Term, and the one aſſigns 


n over his Part ro rhe other, it ſeems. that the Rent reſerved upon 


P. does not this Term ſhall not be apportioned ; for the Leſlees by their own. 
appear — Alt Cannot divide the Rent, by which the Leſſor ſhould be put to ſe⸗ 
Cro. J 411. veral Diſtreſſes for his Rent. Dubitatur Trin. 14 Jac. B. R. by 


pl-11.5.G.but the Bailiff of Ipſwich againſt Martin and Parker. 


S. P. does not 
fully appear; but it was there held by 3 Juſtices, that the Act of the Leſſee ſhall not divide the Ac- 


tion of the Leſſor; ſo if two Leſſees make Partition, the Leſſor may bave one Action againſt them. 


3 Bulft. 211. S. C. but it is reported there, that one of the ſoint-Leſſees aſſigned over to a 
Stranger, and the Action of Debt was brouglit againſt the Joint-Leſſee and the Aſſignee, and the Court 


was clear of Opinion, that the Action was well brought, and Judgment for the Plaintift.— See Tit. 
Actions (C. d.) pl. 51. and the Notes there. ; 1 85 


15 Rep. 65. 18. If d Man ſeized of 60 Acres of Land, preſcribes to have Com- 
pl. 31. 7: mon in other Land, for all his Cattle Levant and Couchant there- 
1 upon, and he makes a Feoflment in Fee ot five of theſe Acres, his 
Webb, and Feoffee ſhall have Common proportionablp pro Rata; for the Com- 


Bro ni. 180. mon is joint and ſeveral, and no Surcharge or Tort is done there 
Morſe v. by to the Tenant. Pich. 7 Jac. between Moreton and Wood udjudg 


ee ed, cites Hill. Jac, B. per Coke, WE 


Morſe v. 
Webb, ſcem to be S. C. and S. P. ſeems to be admitted. Both Common appendant and appurtenant 
ſhall be apportioned, by Alienation of Part of the Land, to which the Common is appendant or ap- 


purtenant. Co. Lit. 122. a. 


Brownl. 180. 19. [So] If a Man preſcribes to have Common to two Bard 
* 2 Lands, for 4 Beaits, 4 Horſes, and 60 Sheep, Icllicet when the Land 
0 de S (ls foiwed, to have Common alter the Severance Of the Corn, and when 


the 


”__ — Cs > - 


Apportionment. 


_ —_—_—_— 


13 
the Land is not ſown, to have Common all che Vear; and akter he and Judg- 
leaſes for Bears, one of the Bard Lands, the Leſſee ſhall have gent per cor. 
Common pro Rata. Hill. 7 Jac. B. per Curiam. ar. for the 


Comm 
—2 Brownl. 197. Hill. 7 Jac, Mors v. Webb. S. P. admitted per Cur. 13 Rep. 65. . C. and it 
was reſolved, that if the ſame Leaſe had been pleaded, the Common during the Leaſe for Years is 
not ſuſpended or diſcharged; for each of them ſhal have Common ratable, and in ſuch Manner, that 
the Land in which &c. ſhall nor be ſurcharged ; and if ſo ſmail a Parcel he demiſed, as will not kee» 
an Ox or Sheep, then the whole Common ſhall remain with the Leſſor; fo as always the Land in 


which &c. be not ſurcharged. S. C. cited by Sir Francis North, Arg. Vent. 386. 


20. In Aſſiſe, per Thorp, if a Man leaſes Land for Life or in Tail, 
rendring Rent, and the Leſſee or Donee leaſes it to diverſe ſeveral Per ſuns, 
the ſeveral Leſſees ſhall not compel the Leſſor or Donor to avow upon 
them by Portions. Quære. Br. Apportionment, pl. 18. cites 22 
Aſſ. 52. . 
5 i If a Man purchaſes part of the Land wherein Common Appendant is Brownl. 180. 
to be had, the Common ſhall be apportioned, becauſe it is of Common Ag 8. P. 


N ' :ordingly, 
Right. Co. Litt. 122. a. — es. 
| | 298 S. P. ac- 

cordingly, by Coke Ch. ]. Mo 463. pl. 654. Hill. 39 Eliz. Smith v. Bowſal, 8 P. agreed 


accordingly — But Mo. 462. yl. 651. Hill. 39 Eliz. Bradſhaw's Caſe is e contra — Reſolved, that if 
the Commoner purchaſes Parcel of the Land in which &c. yet the Common ſhall be apportioned, be- 
cauſe it is of Common Right. 4 Rep. 54. b. Mich. 26 & 27 Eliz. Tyrripgham's Caſe. | 


22. But otberwiſe of Common Appurtenant, or of any other Common of S. P. Arg. 
. what Nature ſoever. Co. Litt. 122. a. . e 192. 
| 3 a Caſe of 
Morſe v. Well, as to the Common appurtenant, S. P. accordingly by Coke Ch. J. 2 Brownl, 
298. ——Reſolved, that if he who has Common appurtenant purchaſes Parcel of the Land in which 
&c. all the Common is extinct. 8 Rep. 79 a. Trin. 7 Jac. Wyat Wyld's Caſe, Mo. 263. pl. 
654. Hill. 39 Eliz. in Caſe of Smith v. Bowſal, S. P.—8. P. reſolved accordingly, 4 Rep. 38. a. Mich. 
26 & 27 Eliz. B. R. 1 Caſe, One that had Common in a great Field, wherein ſeve- 
ral Perſons were ſeverally ſeiſed of ſeveral Parts, purchaſed a Part thereof to him and his Heirs, ad- 
judged that the Common was extinct. And. 159. pl. 203. Paſch. 28 Eliz. Kimpron v. Wood and Bel- 
lamy._—Le. 43. pl. 56. Kimpton v. Bellamy, S. C. held clearly that the whole Common was gone. 


Gouldsb. 53. pl. 4. S. C. & S. P. agreed, and ſeems to be adjudged accordingly. [But non con- 
ſtat in either And. or Le. or Gouldsb. what Common this was.] | e 


23. If a Man leaſes Land, whereot he is ſeiſed of Parcel by Diſſci/in, 
in ſuch Caſe the Rent is iſſuing out of all the Land, and by the Entry 
of the Diſſeiſee the Rent ſhall be apportioned ; becauſe the Leaſe there- 
of was not void but voidable. Mo. Fo. pl. 150. Paſch. 5 Eliz. per 
Dyer, : „ fn 
: — A. ſeiſed of a Warren extending into three Fills in Fee made a Leaſe And. 26. pl. 
thereof for Years by Deed, rendring Rent, and afterwards by Deed + fp 
granted the Rever/jon in one of the Vills to B. and the Leſſee atrorned ; pk pur 
The Court of C. B. held, that neither the Grantce or Grantor thould ſeems to be 
have any part of the Rent; for the Law is, that no Contract can be ap- 5. C. and 
portioned. Mo. 115. pl. 260. Paſch. 26 Eliz. Anon. "2. N08 Bec. 


| | ingly ; but 
ſays Quzre bene of this Caſe, for it ſeems that the Sum reſerved is no Rent, but due annually to be 
paid to the Leſſor, and is merely a Debt, tho' it is mentioned to be paid annually, 3 LK. 1. pl. 1. 


6 E. 6. S. C. in the ſame Words with Mo. 115.— Ow. 10. cites S. C. as reported by Bend lowes in 14 
H, 7. accordingly. | 


25. A. leaſed two Cleſes called N. to B. who grants all his Eflate in one Goldb 44 
of them to C. and in the other to D. A. deviſed all his Land called M. in 5 5 
the Tenure of C. to F. F who brought Debt tor Rent againſt B. Bur 3 1 
the Court held that che Rent thould not be apportioned; becauſe a Term Rhodes held 
is out of the Statute. And at another Day Anderſon Ch. J. ſaid, That it not ap- 
it the Leſſor of two Acres grants the Reverſion of one Acre, the whole portionable. 


, e. 28. 
E. Rent ; 
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14 Apportionment. 


ui. 


in pl. 330. Rent is extinct. Godb. 95. pl. 107. Mich. 28 & 29 Eliz. C. B. Wiſeman 


Arg. cites v. Wallinger. 


F. C. as held 


that all the Rent was deſtroyed. 


* * 
- - * „ 
6 * ; * * * 1 * 3 4 eh 4 — a 4 . 
« A. A. * = . 4 — WR 4 — — a, 


(c) By AQ of Cod. 
2 


* It ſeems 1. IF a Pan leaſes Land for Life or Bears rendring Rent, and 
that b * is 41 after part of the Land is ſurrounded by freth Water, this wilt 
that which WAKE any Apportionment of the Rent, becauſe the Soil remains, 
is printed pl. AND the Leſlee only ſhall have the Fiſh in the Mater, and by ordinary 


15. but I do Intendment this may be regained again. Contra 35 0. 8. O. 56. 
not obſerve * 14. | RY, 1 


this very. 


Point there. —See Tit. Rent (I. a) pl. 10. and the Notes there. 


2. But if a Man leaſes for Life or Bears rendring Rent, and part 


bk the Land ts ſurrounded with the Sea, this will make an Apportion- 
ment of the Rent, for tho the Sotl remains to him, yet the Wa- 
ter is part of the Sea, and fo is Common ro every Man to fith there- 
in as Well as the Leſſee, and by ordinary Intendment there is nor 
any Poſſibility of regaining it. Contra 35 P. 8. Dier 56. 


D. 56. a pl. 3. Ik part of the Land in Leaſe be burnt with Wildfire, vet this 


17 88 5 will not make any Apportionment, for the Land remains not w ithſtand- 
obiter. The ing, and cannot be ſo conſumed but ſome Benefit may be made 


principal thereof. D. 35 ID. 8. 56. 14. 9 

Caſe was of | | 5 | | | | | 

a Leaſe for Years of Land and a Flock of Sheep rendring certain Rent, and all the Sheep died. Ir 
ſeemed to ſome that the Rent was not apportionable tho' it be the Act of God, and no Default in either 
the Leſſee or Leſſor, but others were of the contrary Opinion; bur all thought it equitable and reaſon- 
able to apfortion the Rent. ——See Tit. Rent (L a) pl. 10. and the Notes there. 


Br. Ap- 4. Ik the Land in Fee deſcends to two Coparceners, of which one 
vl. 19. cites d a Rent in Fee iſſuing out of the ſame Lands, and after they make 
S. C.bur Partition, the Rent ſhall be apportioned, tho” all deſcended to her per 


ſays nothing mie & PCr tout betore the Partition, becauſe this happened by Act ol 


of the Far- Law. 34 Aff. 15. adjudged. 


tition, but | | | | | 1 85 
only chat oy the Deſcent of the Land to the 2 the Rent is extinguiſhed for the Moiety, but that i: 
ſuch Caſe ſhe cannot diſt rain before Partition, as it is ſaid Arg. — Br. Extinguiſhment, pl. 31. cite, 


S. C. and awarded by Advice of all the Juſtices that the Rent was extipct only for the Portion; and 


Co. Litt. 150. a. S. P. that the Rent ſhall be apportionec: 


the other Point was ſaid (ſtrongly Arg, 
her part of the Land, yet the Moiety of the Rent remains ifſu- 


and if the Grantee infeoffs another o 


ing out of her Siſter's part, becauſe the part of the Grantee in the Land was, by the Deſcent, dil- 
charged of the Rent.——S. C. cited Arg. And. 175. in pl. 211. | = | 


Br. Extin- 5. It part of the Land out of which a Rent-charge iſſues, deſcends 
_ guiſhment, to the Grantee of the Rent, this ſhall be apportioned, becauſe it is 


se p. by the Act of Gov, 34 Aff. 15. adjudged, 
Litt. S. 224. 18 | 5 
8 Lite 149. b.— See Tit. Rent (WO pl. 1. and the Notes there. 


6. Ik Land held by Rent deſcends to two Coparceners, and after 
beſore Partition one grants over her part to a Stranger, the Bent that 

be apportioued. 2 S. 2. vary 184. adzudged that an Avo dry up 
- both Wa abate, becauſe there ought to Te two Azowrte3 dpa. 
Dell. 
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15 
— Ik the Conuſor of a Recognizance aliens to ſeveral Men, and after S. P. and all 
* of the Land deſcends to the Conulee, all the Land ts dilcharged, the Debt is 


hecauſe he cannot make Contribution, fo that an Apportionment 8 ory 


might be. 34 All. 15. which Finch 

45 . | . agreed, for 
Debt is intire and cannot be extinguiſhed in part but in toto. Br. Extinguiſhment, pl. 31. cites S. C. 
Tee Fines (A. b) 


Apportionment. 


8. Tf Land for which Suit is due be in ſeveral Men's Hands, and af: S. P. per 
ter part ot the Land deſcends to the Lord, all the Suit is extinct, and 8 
there can be no apportionment; becaule it is intire, and the one ould agreed, for 
Do the Suit, and the other ſhould make Contribution. 34 All. 15. the Lord 


can neither 


do it nor take Contribution. Br. Extinguiſhment, pl. 31. cites 8 C.———3r. Apportionment, pl. 17. 


cites 8. C. & S. P. accordingly. 6 Rep. 2. a. at the bottom, S. P. accordipgly, Hill. 36 Eliz in the 


Court of Wards in Bruerton's Caſe, cites 34 Aſſ. 15. und 35 H. 6. Excution 21. — Co, Litt. 149. a, 


9. If Donee in Tail dies without Iſſue, the Donor enters, and the Fes 
of the Donce gets Dower, or it Tenant in Fee dies without Heir, the Lord 
enters for Eſcheat, the Feme of the Tenant is endowed, by this the Feme 


. ſhall render the third Part of the Services, becauſe the Extinguiſhment is 
the Ad of God. Br. Apportionmenr, pl. 17. cites 34 Aſſ. 15. 


10. A Leaſe was made of Lond and of a Flock of Sheep, rendring Rent, 8 C. cited 


All the Sheep died. Several Juſtices and Ser jeants were of Opinion char Al 27 
_ the Rent was apportionable, and many others that it was not, but all 


thought that it was equitable and reaſonable to apportion it. And aſter- 
wards the Caſe was argued in the reading of Moore the Lent following, 
and it ſeemed ro him, and to Brooke, Hadley, Forteſcue, and Brown 
juſtices, that the Rent ſhould be apportioned, inaſmuch as no Default 
was in the Leſſee. D. 56. pl. 15. Trin. 35 H. 8. Anon. 3 


— 


b) By Ad of Lan. 


Body and Land to another, and after Rent is arrear, the Paten- are 
tee ot the 3d part Ot the Reverfion thall have an Action of Debt for Z 
the zd part of the Rent, tor it ſhall be apportioned, M. 43, 44. 


© #5 S w» 


av 
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16 Apportionment. 


this Point ft Happens by Act of Law. Dubitatur Paſch. 14 Jac. B. B. be; 
by the Court. tween Moody and Garnon. 

90. pl. 3. Hill. 13 Jac. B. R. Mobdy v. Germons S. C. but as to this Point no Opinion was delivered, 
£4 adjornatur. 3 Bultt. 153, 154. S. C. and the Court agreed clearly upon the Apportionment, 
that by the Act of Law this may well be, and that there is no doubt of it, but Judgment was given 


upon the Abſurdity of the Words of the Condition, viz. (reſtrain) for (diſtrain) 3 
pl. 37. S. C. adjornatur; and Ibid. 367. pl. 20. 8. C. but as to this Point, whether the Condition 
mall be apportioned the Court did not ſpeak of it, becauſe the Verdict found that the Leſſor was poſ- 
ſeſſed of part of the Land for Vears to come, and of part in Fee, and made the Leaſe, and after died 
ſeiſed of the Reverſion for Vears, and therefore the Court ſeemed clearly chat no Apportionment can 
come in Queſtion; for it might be that he had ſurrendered or granted over the Reverhon of the Term, 


and ſo the Condition ſevered by his own Act, and then the Condition cannot be apportioned, and for 


this Cauſe Judgment was given clearly againſt the Plaintiit.—— See Tit. Rent (F. a) pl. 5. S. C. 


See Tit. 4. If a Man leaſes for Bears, reſerving Bent, and after one 
LS: a) Moiety of the Reverſion is extended upon an Elegit, he {Pail have one 
Pn n:. Moiety of the Rent, and it ſhail be apportioned, Pill. 10 Jac. B. 
Sir Thomas Camplbell's Caſe, per Clitiqm retolued. — 

F. I the Husband makes a Leaſe for Bears, tendring Rent, and 
after his Oeath his Wite recovers the 3d parc uf the Reverſion tor her 
Dower, the ſhall have one third part of the Rent, and ſhall have an 
Action for it. Hill, 10 Jac, B. per Ciiriam, 


6. So if the Feme be endowed ot the 3d. part of the Rent-Service in 


Fee, ſhe ſhall avow tor the 3d. Part of the Kent, as if the Tenant 

— by 3 Pence, ſhe ſhall avow for 1 Denny. 24 Þ. 8. Brook A- 
owry 139. — 

T7. A Feme who had a Rent-charge married with the Tertenant, the Ba- 

ron died, the Feme diſtrained and made Avowry, alter which the was en- 

dowed of the ſame Land, and by the beſt Opinion the Rent thall be ap- 


portioned. Br, Apportſonment, pl. 20. cires 5 E. 2. and Fitzh. Avow- 
ry, pl. 206. 


8. If Land deſcends to one Daughter, and the Seigniory of it deſcends to 


her and to another Daughter, the Seigniory ſhall be apportioned, and ſhall 
not be extinct bur tor che Moiety. Br. Apportioninent, pl. 17. cites 34 
Aſſ. 15. : 


9. Where the Lord purchaſes the Land, and the Teme of the Tenant is 


endowed after, ſhe ſhall render no part of the Services, becauſe the Act 

of the Party. Br. Apportionment, pl. 17. cites 34 All. 15. 5 
10. SO of Forejudger in Writ of Meſue &c. which are the Acts of the 

Party. Br. Apportionment, pl. 17. cites 34 Aff. 15. 


The ſame of 11. At Common Law, it A. had made Leaſe of 2 Acres, one in Bo- 
a Eondition by rough Engliſh, and the other in Gavelkind, rendring certain Rent, and 
the Leſſee had Iſſue 2 Sons and dies, in this Caſe the Rent thall be apportioned. D. 


in ſuch 


Leaſe. Godb. 4. b. pl. F. 


* 


l. 3. 20 12. A. has Common of Paſture ſauns Numbre in 20 Acres of Land, and 


2. 
Elk. C. B. 10 of thoſe Acres deſcend to A. the Common ſauns Numbre is intire and 
Ancertain, and cannot be apportioned, but ſhall remain; but if it had 
been a Common certain, (as for 10 Beaſts) in that Caſe the Common 
ſhould be apportioned ; and ſo it is of a Common of E/tovers, of Turba— 
ry, of Piſchary &c. and yet in none of theſe Caſes the Deſcent, which 
is an Act in Law, ſhall work any wrong to the Tertenant, for he 
ſhall have that which belonged to him; tor the Ao in Law ſhall work 
no wrong. Co. Litt. 149. a. i e 


(E) How 


Roll. Rep. 330. 
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— pportionment. 


(E) | How it {ſhall be made. See "Fg 


(E. a) (F. a) 


1. „ Court in an Action of Debt for all the Rent cannot 
make an Apportionment upon Demurrer, for it ought to be 


done by the Jury. Dill. 43 Eltz. B. B. between Fiſh and Campion, 
per Curiam. s 


2. But it ſeems, that a Man may bring an faction of Debt for all S. F. b 


the Kent, and if the jury ſee Caule of Apportionment, yet the ]Þlain- x31 Nee 


Roll Rep. 
tiff ſhall recover ſo much as he ought to have upon the Apportion- 368. Paſch. 


ment. Dubitatur Pill. 43 Eliz. B. N. Palch. 14 Jac. B. R. per 24 Je i 


41 | 
Coke I 
non. If in Caſe where Rent reſerved upon a Leaſe ſhall be apportioned, the Leſſor in an Action 
of Debt demands more than he ought, yet upon Nil debet he ſhall recover ſo much as ſhall be ap- 


pottioned and afleſted by the Jury, and be barr'd for the Reſidue, 3 Rep. 24. a. per Popham Ch. . 
Sid. 6. in pl. 1. Arg. cites this Opinion of Popham. 


S. P. rcſolved accordingly. Brownl. 33. 
Hill. 10 fac. | ng 35 


3. 80 upon an Avowry, ibidem agreed. C09. Y. Charta. 503. 1 hr wy 
4. So if the Lord diſtrains tor Rent, and the Tenant makes Reſ- 2 Inſt. 505. 
cous, and the Lord briugs an Ailiſe, and the Tenant pleads no Tort ee 
ac. tho' the Lord bad diſtrained for 10 8. Rent, pet it there ought Emptores S. 
to be an Apportionment, And not ſo much due, the | ury ſhall apporti- Cap. 2.—$ce 
cn it. C0, P. Ch.50z. „ 

5. But whcu a Rent is to be apportioned, he who will demand the S. C. ands. P 
Rent, by Force 07 a Condition to avoid the Eſtate, ought to demand by Coke, Ch. 
the Sum ducttly, ro which the Rent ought to be apportioned, Or 0- 3. Kell.Rep. 


2. | | a 368. pl. 20. 
therwite his Oemand ts not good, Palch. 14 Jac, B. R. per Coke, Pacha fac. 


| | B. R. in Caſe 
of Mocdy v. Car. Nun.—S. C. and S. P. by Coke Ch. J. for Conditions are odious in the Law, and 
the: {ore to be :aken ſtrictly; and that in ſuch Caſe, the Plaintiff ought to be ſure, as it were, to hit 


the Bird in the Eye, or not to re- enter. 3 Bulſt. 155. 


6. Par ff there be a Caule of Apportionment of a Rent Service, SeeTirRenr 
und £47 L. avows, Or makes Title in an Affile, tor leſs Rent than il 85 pf 
Is c $6 bitt: upon the Apportionment, he ſhall not recover more 86. pl. 20 in 


Beut than he has made Title to have. Co. M. Ch. 504, the Caſe of 


= : | loody v. 
Garnon, ſays, that in that Cafe the Plaintiff's Demand was of Jefs, than upon the Apportionment h- 
ought to have, but that nothing was ſaid to it, whether it was good or not. | | 


. Leaſe was made of Land and Houſe for 21 Years rendring one entir: 
Rent tor the Whole; atterwards, Leſſor granted the Reverſion of the 


Land; Leiſee attorned. Afterwards the Leſſor and Grantee, with Con- 
ſent of the Leſſee, made an Apportionment of the Rent; viz. that the Leſ- 


ſot ſhould have ſo much, and the Grantee ſo much. Dyer and Man- 


wood held the Apportionment good. Mo. 114. pl. 25F. Paſch, 20 
Eliz. Anon. SR | 


3 (EF) Equi 
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Apportionment. 


„ 


(F) In Equity. In what Caſes 


t. ONE was covenanted to be laid out on Land to be ſettled to 
the Uſe of A. for Lite, Remainder to the firit &c. Son ot 
the Marriage in Taile Male, Remainder to A. in Fee and in the mean 
Time, the Money being 10,0001. was to be placed out upon Securities, 
and the Intereſt ariſing, to be paid to ſuch Perſons as ſhould be entitled to the 
Rents of the Lands, when purchaſed and ſettled according to the Li- 
mirations. There was no Iſſue of the Marriage; the 10,0001. was 
placed out on a Mortgage, and the Intereſt payable half Yearly, A. died 


in the broken Part ot the halt Year. Lord Macclcsfield ſaid (as the 


Reporter ſays he underſtood him) that tho' A. died in the broken Part 
of che halt Year, yet, this Intereſt thould nor be taken as a Rent, but 


| ſhould be apportioned, and a Proportion go to A's. Adminiſtrators. 2 


Wm's. Rep. 171. 196. Trin. 1723. Edwards v. Lady Warwick. 

2 By a Truſt in a Marriage Settlement, Portions for Daughters were 
to be raiſed, payable at 18, or Marriage; and Maintenance in the meat 
Time, payable half Nearly at Lady-Day and Mich. until the Portions become 


' payable. The} eldeſt Daughter attained 18 in Auguſt; the Queſtion was, 


it any Proportion of the Maintenance was to be paid trom the Lady- 
Day, to the Time in Auguſt? And the Maſter of the Rolls decreed 


Maintenance, to be paid tor that Time in Proportion; and ſaid, that 
Maintenance is always favoured, being for the daily Subſiſtence of 
Children, and not like Intereſt, which is only ſor Delay of Payment 
of what is due; whereas, in this Caſe, the Portion is not due till 18. 


2 Mms's. Rep. 501. Mich. 1128. Hay v. Palmer. 


3. Upon a Petition at the Rolls by Sir Robert Raymond, Ch. J. and 
Ventris Eſq; Adminiſtrators with the Will annexed to the late Lord 
C. J. Holt, and being alſo appointed Truſtees by the Court, to execute 
the Truſts of the ſaid Will (the Executors and Truſtees by the ſaid 


Will having renounced their Truſt) for Direction of the Court on this 
Caſe, viz. The Reſidue of the Teſtators perſonal Eftate was decreed 
to be laid out in Purchaſe of Land, to be ſettled according to Directions in 


the Will; and until proper Purchaſes could be made, the Money was to be 
put out in Government or ether Securities, with the Approbation of the Maſ- 


ter; and the Intereſt of the Money was to be paid to the Truſtees to be 


accounted for by them to ſuch Perſons as ſhould be ſuec:ſfroely entitled to 


the Rents of the Lands, when purchaſed, according to the Will &c. 


Part of the truſt Money was inveſted in Huth Sea Anniities; Mr. J. H. 


being Tenant for Life (with Remainder to his Brother Mr. R. H.) died 
25th, of Fanuary, 1128. The Widow and iumiuiſtratiix of J. H. claims 


an Apportionment ef the half Tears Dividend or Annuity, due and paid the 
Lady-Day next aſter her Husband's Death, as Intereſt due to him, at the 


Day of his Death; on the other Hand, R. H. as next in Remain- 
der, inſiſts, that in Regard his Brother J. H. the Tenant for 
Lite, died belore Lady-Day, 1729. when the half Year's Dividend or 


Annuity became due and payable, he, as next in Remainder, is entitled 
to the whole Dividend, as he would have been to the whole half Year's 
Rent, it the Money had been laid out in Land. It was ordered, that 
the ſaid halt Year's Dividend ſhould be apportioned by the Truſtees, 


and that ſo much thereoſ, as by Computation was due to J. H. at 


the Day of his Death, ſhould be paid to the Adminittratrix, and the 
Refidue to R. H. the next in Remainder; for that theſe Annuities 
are in Nature of Intereſt, which tho' payable but halt Yearly (as In- 
tereſt is often reſerved on Mortgages, and other Securities) yet, 3 
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Intereſt is given for Lite, it is always computed to the Day of the 
Death of the Tenant for Life, or to the Day of paying the Principal. 
But as to Anct her Claim by her as Adminiſtratrix to her Husband, ag to the 
growing Interęſt of 6000 /. South Sea Annuites, which were ſo!d by the 
Truſtees 11th Auguſt 1127 in Order to raiſe Money for a Purchaſe, 


from the Lady-Day next before ſuch Sale; the Court was of Opinion, thar 


ſhe was not entitled to any Allowance, tor Intereſt of that Sum, tho 
che Truſtees having purchaſed the ſame in the Middle of the half Year, 
when three Months Intereſt had incurr'd upon them, and Mr. J. H. 
had made an Allowance for ſo much Intereſt as was incurr'd at the 
Time of the Purchaſe, out of his Eſtare for Life, and the Sums ſo de- 
ducted by the Truſtees out of the next Dividend, were added to the prin- 
cipal rruſt Money; yet the Court would not make her any Allowance, 
for the Intereſt incurr'd from Lady-Day 1727, to Auguſt 12th follow- 


ing, when the Annuities were fold ; becauſe they being ſold to make a 


Purchaſe of Land, J. H. the Tenant tor Life, would be entitled 
to the growing halt Year's Rent at Michaelmas, in Lieu of Intereſt, 


and ought not to have both; Per Jekyll, Maſter of Rolls. M. S. Rep. 


Hill. 3 Geo. 2. Raymond Ch. J. and Ventris. 


A pprentice. 


(A] Who lull be faid to be. 


r. FOvenant between the Maſter and 2 third Perſon, the Servant not; Mod, 328. 

being Party, makes no Apprenticeſhip. 2 Salk. 479. pl. 28. Trin. : C. _ 4 
9 W 3. B. R. The Caſe of Cheſterfield. 1 
I: N N | „ ſon's Caſe, S. 
C. and S. P. admitted — 12 Mod 132, The King, and Jeriſon, and Inhabirants of Cheſtecafield. S. 
C. and S. P. admitted. Carth. 400 Cheſterfield v. Walton Pariſh S. C. & S. P. admitted. | 


An Apprentice muſt be by Deed, and cannot be diſcharged but by 8. P arg 
Deed ; per tot Cur. 6 Mod. 182. Trin. 3 Anne B. R. the Queen * 


Daniel. 


7% 


(B) The Power of the Maſter. 


I, N Apprentice to a Surgeon, was ſent by his Maſter to the Eaſt Bt other- 
Indies; adjudged that a Maſter cannot ſead his Apprentice He-“ OY EX 
, . * . . 1 . 0 r FL 7 _ 

hand Sca, except himſelt goes with him; but he may fend him to any Part 3,0 © 


; 5 ; 5 green, or 
ot England. Brownl. 67. Hill. 1; Jac. Coventry v. Windall. that the Na- 
| ture of his 
Apprenticeſhip doth import it, as if the M:fter be a Merchant, Adventurer or Satlor. Hob. 134 pl 189. 
Coventry v. Wocdhall. S. C. | | . 


2. I 


an. - 4 | — — - * - 8 ” 


oo Apprentice. 


2. If the Apprentice, an Infant, misbehave himſelf, the Mafter may 
correct him in his Service, or complain to a Fuſtice of Peace, to have him 
puniſhed. Cro, C. 179. pl. 3. Hill. 5 Car. B. R. Gibert v. Fletcher. 

3. Information was brought againſt the Maſter tor immoderate Beating 
his Apprentice by Indenture, and held that it lay, and the Defendant 
was convicted. 2 Show. 289. pl. 288. Paſch. 35 Car. 2. B. R. the King 
v. Keller. | 

4. If an Apprentice in London marries without his Maſter's Conſent 
the Maſter cannot turn him away for that Reaſon, but he muſt ſue his 
Covenant. 2 Vern. 293. pl. 443. Hill. 1104, at the End of the Caſe of 
Stephenſon v. Houlditch. e 


* 


—_—_— 


—  }. 
Ms Es Ce en, 


And Pleadings. 


I. Reſpaſs Ouare N. Apprenticium ſuum cepit &c. is good, with- 

counting when he was detained, and how many Tears he ſhould be 

Apprentice; tor he ſhall not recover the Apprentice, but Damages; Br 

Faux. Latin. pl. 38. cites 38 H. 6.31. Ee, 

2. Treſpaſs ot an Apprentice taken ſhall be .©9nare Apprenticium cepit, 

and not 88 for * the Count ſhall abate che Wric. Br. Faux 

int ieine Latin, pl. 38. Cites 21 H. 6. 31. EE 
Ko ain. 3. Aion on the Caſe by A. againſt B. for inticing his Apprentice (A. 
tice to de- being a Tradeſman in London) to depart from his Service tor 6 Days, 
ge his and diverſe times to tate Money out of the Box of the Shop, and play 
nor an Of. at Cards with B. and that B. cozen'd the Apprentice; the Court thought 
fence ofa A. might well have Action for the Departure, and loſing the Money 1s a 
publick Na- Damage to A. and the Cozenage is but an Aggravation of the Ottence, 
Tres * the and for that the Apprentice himſelf only ſhall have an Action; but in 
_ 10 wa this Caſe, becauſe the Damages were intire with reſpect to the Cozenage 
an Action on as well as to the Departure, A. could not have Judgment by the better 


which he v. Richmond. 
may well 


maintain. 6 Mod. 182. Trin. 3 Ann. B. R. the Queen v. Daniel. 


the Caſe, Opinion of the Court. Noy. 105. Mich. 43 8 8 C. B. Valley 


Raym. 200. 4. Caſe lies for ſeducing an Apprentice from his Service, per quod the 


Hambleton Matter loſes his Service. Admitted. Lev. 299. Mich. 22 Car. 2. B. R. 
v. Bere S. C. e | 


E . 
169. S. C. S. Indidtment tor cauſing an Apprentice to abſent himſelf from his Maſ- 


ter, and keeping and detaining him in that Abſence. It was moved to quaſh 


it, becauſe not a Thing of a publick Nature, being no other than an 


Action on the Caſe ; but the Court ſaid it was a great Offence, and 


would not quaſh it; but left the Party to demur if he would. 12 Mod. 
195. Trin. 10 W. 3. the King v. Kirchner. 5 


6 Mod. 99. 6. An Ind:iFment was for procuring an Apprentice to depart unlawful}: 


| S. C. and ä | | 141 ö "my 70) 'c F 4? 
B from his Maſter, and ſeducing him to take and carry away his Maſte;”s 


vas arreſted. Goods. The Detendanr was found ret and it was moved thar this 


bid. was only a private Injury, tor which Caſe lies, and not in its Nature 


8 4 13 publ ick to maintain an Indictment; beſides, no Fact is laid to be done 
nnz B. 


3 in purſuance of this inticing, and as to the carrying away the Goods no 
8. c and the V . be . DOI 

Rl es enue is laid where the Goods were taken away; and judgment was 
held naught, arreſted. 1 Salk. 380. pl. 1). Hill. 2 Ann. B. R. the Queen v. Daniel. 
per tot. Cur. 5 

z Salk. 191. pl. 21. S. C. and held naught ——-S, C. cited 6 Mod, 289. -—— 6 Mod. 288. Mich. z 
Anna B. R. the Queen v. Collingwood, S. P. held accordingly. | 


HS Actions &c. by the Maſter, In reſpect of Strangers. 
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bout 300 J. more, and ſo it ſtood tor ſeveral Years, when upon Account Ld. 


Apprentice. „ 


n. A common Action of Treſpaſs will not lie for inticing an Apprentice 
or Servant from his Maſter ; but if one will tate away my Apprentice or 
Servant with Force, Treſpaſs will lie for the Maſter, declaring upon the 
Force, per quod Servitium amifit ; per tot Cur. 6 Mod. 182, Trin. 3 


Anne B. R. the Queen v. Daniel. 
8. If a Man knows that an Apprentice ran away from his Maſter, and 
he keeps and employs him, the 1 2h Remedy is to bring an Action for 


ſo much Money paid to the Plaintiff s Apprentice in wrong of the Plaintiff ; 
Per the Ch. . Barnard Rep. in B. R. Paſch. 2 Geo. 2. at the Sittings 


at Guildhall, Ayneſworth v. Wood. 


(D) Of ſuing Bonds for Apprentice's F idelity &c. 


1. IN Delt on Apprentice's Pond, that if Apprentice thould embez2Je It is not ſuf- 
&c. and if within 20 Days after Notice given thereof to Defendant _ 5 

and one A. and Prodf to them made &c. ſhe wing to Detendant and A. u. eg 

a Confeſſiou under Hand of the Apprentice is not Proof ſufficient, the Ap- but Plaintiff 

prentice being not Fide Dignus, and Notice and Proof ought to be muſt allege 

given to them both together, and not to one at one time, and the other preciſely in 


fatto that he 


at another time. Plaintiff thould ſhew in what Place he become Apprentice, e 


and that he was ſuch a Perſon as mig ht be Apprentice by 5 El. and tho much; for 


the Statute is not pleaded Defendant ſhall rake Advantage thereof, be- Proot is not 

cauſe it 18 a general Statute, Cro. E. 723. pl. 55. Mich. 41 & 42 Eliz. 3 _ 

C. B. Cardinall v. Heskett. d Thing 4 
done; and 


he muſt alſo allege How the Proof was made. Cro. J. 488. pl. 8. Trin. 16 Jac. B. R. Lee v. Fydge. 


2. Bond was given for the Truth and Honeſiy of an Apprentice. The 
Matter pretended Goods were loſt, and got the Apprentice to ſigu a Note 
as Of Particulars of the Goods loſt and the Value of them, bur let the 


Note lleep for two or three Years without acquainting the Obligor with 


ir. An Iſſue was directed on a Onantum Damnificatus, but the Note 
nat to be given in Evidence, and atterwards the Detendant, the Matter, 
being Nonſuit upon tull Evidence, a perpetual Injunction was decreed 
againſt the Bond tor all Breaches paſt before the Action brought by the 
ater at Law. Fin. R. 47. Hill. 25 Car. 2. Triſt v. Buckeridge. 
3. A. a Father, on putting out his Son Apprentice to B. was bound ig CH 
in a Fend of 10001. Penalty for his Son's Fidelity. The Son imbez2les in La Kino 
2031. which A. paid, but deſired B. to truſt the Son no more with time 43.8.6 


Caih, or bur very ſparingly. About a Year after the Son embezzled a- 5 
| King 


it appeared he had embezzled 21501. but of this B. gave no Notice to ee 


A. till two Years after the Apprenticeſhip ended. The Maſter of the 
Rolls decreed A. to pay the 1000 |. over and above the 203 I. before 
paid, but Ld. C. King decreed the Payment of ſo much as would make 
it in ail 1000]. and the 203 l. to be as part of it. 2 Wms's. Rep. 288. 


* 
* 


1 
Trin. 1725. Shepherd v. Beecher. 


G ; () Chargeable 


d Select Caſes 


Apprentice. 


(E) Chargeable. In what Caſes. And How. 


S. P. admit-. a | 5 * 
* 3 I. AH. N. B. = D) be charged to Account by a Writ Account: 


Apprentice . ; | . 

by the Name of an Apprentice is not chargeable in Account. 11 Rep. 89. b. cites S. C. & 8 E. 5. 46 & 
H. 4. 14 b. | | 

| But an Apprentice may be charged in Account pon collateral Receipts, which do not concern the or- 
dinary Trade of his Maſter. 3 Le. 63. pl. 92. Hill. 19 Eliz. B. R. Rivers v. Pudſey. 


2. Treſpaſs upon the Statute of Labourers againſt a Servant for depart- 
ing within the Term, the Defendant ſaid, that he was Apprentice with him 
in the Myſtery of &c. and he would not teach him the Myſtery, but beat 
him ſo that he could not dwell with him, judgment &c. and it was held 
double, viz. the Teaching and the Battery, by which he relied upon the 
Teaching. Br. Double, &c. pl. Jo. cites 39 E. 3. 22, 

If Mafter 3. Where a Man is bound that he ſhall ſerve for 10 Years, and ſhall not 
brings Ce- abſent bimſel ep ama Licence of his Maſter, there it is ſufficient ro 
— 5e, ſay that he ſerved 10 Fears and did not abſent bimſelf without ſpecial Licence 

vice at ſucha &c. without ſhewing the Number of Licences and the Time; tor it may be 
time, and that he licenced him 1000 times, and where a Licence is pleaded he ought 


4 to ſhew the Place where &c. Br. Pleadings, pl. 96. cite: 6 E. 4. 2. 

** | py 
Virtue of a Licence, at that time the Maſter cannot on that Declaration give Evidence of a leaving 
him at another time, for there the time is material, and is not like a tranſitory Matter in Treſpaſs; 


Per Holt Ch. J. 6 Mod. 70. Mich, 2 Annæ B. R. Anon; 


By the G/- 4. An Infant of 16 Years bonnd himſelf Apprentice in London, and 


| tomeof London after went away with ſome of his Maſter's Money. In the Indenture 
an Infant a- 


bove the Age are theſe Words, That the Apprentice ſhall be loyal & Secreta ſua velaret 


of 12 Years & Similia, without othet Words of Covenant expreſſed. In Covenant 


may bind againſt him the Court held, that thoſe Words imply Covenant, and ſeem- 
himſelf Ap- ed of Opinion, that by the Cuſtom of London the Action lay againſt 
Prentice, but hi 2. . 8 5 all „55 
the Court him. Mo. 135. pl. 280. Trin. 25 Eliz. Stanton's Caſe. 
ſaid, that | | | | . | . 
notwithſtanding this Caſtom, a Collateral Covenant ſhall not bind him. Cro. E. 652, 653 pl. 12. Hill. 
41 Eliz. B. R. Walker v. Nicholſon, : | | 
In an Action of Covenant upon an Infant's Indenture of Apprenticeſhip, the Plaintiff ſer forth the 
Cuſtom of London, that one above 14, and under 21, unmarried, may bind himſelf Apprentice, and 
that the Maſter thereupon ſhall have tale Remedium againſt him as it he were 21, and alleged that 
Defendant went from his Service. per quod &c. The Court held, that by the Words (tale Remedium) 
an Action of Covenant lies againſt him as againſt a Man of full Age; and tho' by Common Law or the 
Statute his Covenant ſhall not bind him, yet by the Cuſtom it ſhall. Mod. 211. pl. 22. Trin. 29 Car. 
2. B. R. Horn v. Chandler. Admitted that Covenant lies. 2 Vern. 492. pl. 445. Hill. 1704, at 
the End of the Caſe of Stephenſon v. Houlditch. . | 


. Debt was brought on a Bond entered into by an Apprentice to deliver 


up a true and juſt Account of all Wares delivered to him to trade withal. 


It was objected, that this was void by the Statute of 5 Eliz. [cap.4] 


But per tot. Cur. clearly, all ſuch Contracts are out of this Statute, that 
being only to make Contracts void tor the having an Apprentice, where- 
as this is only for the making a juſt Account, which is a collateral 
Thing; and Judgment for the Plaintiff. 3 Bulſt. 179. Paſch. 14 Jac. 
Bennet v. Belfield. . 
6. In Action of Covenant brought againſt an Infant-Apprentice, for 
departing from his Service without Licence, it was held that he is nor 
bound by any Covenant or Obligation of his, either ar Common Law, or 
by the Statute of 5 El. Cro. C. 179. pl. 3. Hill. 5 Car. B. R. Gilbert 
v. Fletcher, 
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being wrong Doers. 


_._ 


App rentice. 


— 


n 


1, One bound Apprentice to a Taylor in Oxford, marries at the End Sid. 10). pl. 
of 2 Years, and after ſerved out the reſt of his Time. Covenant will 20. Townſ- 
lie againſt him; but it is no Loſs of his Freedom, and a Mandamus will ond v. the 


12.0" e a 1 N 

lie to make him free. Lev. 91. Hill. 14 & 15 Car. 2. B. R. Townſend's Or Na UC 

Caſe. ; | | | but the Poinr 
| 2 of Covenant 

does not appear. —Raym. 69. 8. C. but S. P. does not appear; but Ibid. 92. S. C. & S. P. ad- 


mitted. 


8. Debt upon Bond, for the faithful Service of an Apprentice, condi- 
tioned amongſt other Things, That the Apprentice ſhould give an Account 
of his Maſter's Wares &c. upon reaſonable Demand. The Defendant plead- 
ed Performance. The Plaintiff replied, that ſuch Goods came to the Hands 
of the Apprentice at H. and that he was required to give an Account there- 
of, but retuſed. Exception was taken to the Replication, that it was nor 


ſaid who required the Apprentice to account, ror to whom; and likewiſe 


that it was adrunc & 1bidem recuſavit, but not adhuc recuſat; and 
held to be ill. Lutw. 386. 389. Hill. 1 & 2 Jac. 2. C. B. Elwes v. 


Vaughan. 


9. An Apprentice was turned over to A. according to the Cuſtom of 
the City ot London, betore the Chamberlain &c. The Aſſgnee cannot 
maintain Covenant on the Indenture of Apprenticeſhip; for he is no Party 
to the Deed, and Cuſtom cannot make an Aſſignee. Show. 4. Paſch. x 
W. & M. Barker v. Beard well. 1 I „ 
10. Covenant lies not againſt an Apprentice, being an Infant. Mod. 


15. Paſch. 1 Ann. B. R. Lilly's Cafe. 


11. A Waterman's Widow took an Apprentice, who went to Sea [* be- And if he be 
ing preſs d into the Queen's Service] and cara'd 2 Tickets, which came Apprentice 
to the Deſendant's Hands. She brought Trover for the Tickets, and p 3 1 
had Judgment; tor whatever an Apprentice gains belongs to the Maſter, and fiient. 
he may have Action tor it. 1 Salk. 68. pl. 8. Trin. 2 Ann. B. R. Barber * 6 Mod. 
v. Dennis. : e 69. S. C. & 


. | 3 . | S. P. agreed 
if he were a legal Apprentice; and it being objected that he was not a legal Apprentice, Holt Ch. J. 
ſaid he would underſtand him an Apprentice de Facto, and that is ſufficient againſt the Defendants 


12. An Apprentice's embezzling or making uſe of his Maſter's Caſh, 
will be a Forfeiture of his Indentures; for he has only the Cuſtody of his 
Maſter's Goods; per Cur. 10 Mod. 144. Hill. 11 Ann. B. R. 

13. Apprentices under 15, robbing their Maſters, are not excluded from 
having their Clergy by 12 Ann. cap. 7. , 

14. In Iadentures of Apprenticethip the Father covenants to pay the Ap- Per Fenner 


prenticeſhip- Money; the Son covenants to account for his Maſter's Goods; J. Action of 


and in the Conclution Father and Son each bind themſelves for the true Per- Accouf tis 


. f maintainable 
formance of all Covenants and Agreements therein. Per Cur. The End againſt a Ser- 


of binding the Father was to anſwer Wrongs done by the Son, and he vant, but not 


muſt anſwer for any; and the Covenant that each did bind himſelf &c. ag inſt an 


mult be ſo, where the Son is bound to perform the Thing for which the Apprentice. 


| 7 b Golds). 161. 
Covenant was made, and this Clauſe is uſually inſerted, that the Covenants 81 


5 a . 94 
may be taken diſtributively, viz. That each of the Covenantors ſhould 20.5 


pertorm his Part; and this makes the Covenant of the Son bind the Fa- 
ther, who covenanted for him as well as for himſelf. 8 Mod. 190. 
Mich. 10 Geo. 2. 1724. Whitley v. Loftus. 


(F) Allign- 
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(F) Aſſignable, or not. 


* 


But by the 1. \ Pprentice is not * afjjgnable. He cannot be bound nor diſcharge 


Cuſtom of 7 | 
2 without Deed. 1 Sal k. 68. pl. ). Mich. 13 W. 3. B. R. 


is aſſignable; per Holt Ch. J. 1 Salk. 204. pl. 2. Paſch. 4 Ann. B. R. in Caſe of the Mayor of Win- 
ton v. Wilks. | * 8. P. 12 Mod. 553. Trin. 13 W. 3. in Caſe of the King againſt the 
Inhabitants of Aicles. | 


2. But tho Apprentice is not aſſignable, yet ſuch Aſſignment amounts to 
a Contract between the two Maſters, that the Child thould ſerve the latter, 
1 Salk. 68. pl. J. Mich. 13 W. 3. B. R. Caſtor v. Eccles Pariſh. 8 5 

3. The Juſtices at the Seſſions in Wiltſhire made an Order to inforce 
B. to take his Apprentice, B. had aſſigned him over to another Perſon, 
and the Fuftices adjudged the Aſignment void. Per Cur. The Juſtices 
cannot try an Aſſignment, a private Right, in ſuch a col lateral Manner, 
it being a Matter of private Concern, which muft be try'd in a Civil Ac- 
tion; and tho? it cannot paſs as an Aſſignment, yet it will enure by way 
of Covenant and Contract between the two Maſters to ſerve the latter, 
and no Inconvenience will enſue; for if the other is a better Maſter, 
then it is for the Advantage of the Apprentice; if worſe, then an Action 
of Covenant will lie againſt the firſt Maſter. Poor's Settlements, 76. pl. 
101. Paſch. 1117. B. R. The King v. Barnes. 


(G) Executor of Maſter. How liable &c. 


Fer Holt Ch. 1. Pprentice remains Apprentice to Executor, tho' the Executor can- 
loa N 5 5 not teach him his Trade; and Executor mu/t provide Meat, Drink 
judg d that Ec. for him during the Term. Sid. 216. pl. 21. Trin. 16 Car. 2. B. R. 
he remains Wadſworth v. Gye. TT | © 
Apprentice | : 3 5 ; 
to the Executor, Quoad Maintenance, tho the Covenant for Inſtruction fails. 1 Salk. 66. pl. 1. Mich. 
40 W. 3. B. R. the King V. Peck ———3 Salk. 41. 42. 8. 6. & 8. P. accordingly. ore, | 


Show. 405. 2. Order of Juſtices, that Executor ſhall keep Teſtator's Apprentice, was 

2 * guaſb' d. 1 Salk. 66. pl. 21. Mich. 10 W. 3. B. R. The King v. Peck. 
The - we 1 2 

King v. Pett &c. S. P. accordingly, and ſeems to be S. C. notwithſtanding the Difference of the Vears 

he Court inclin'd againſt the Power of the Juſtices, but adjornatur. Carth. 23 1. Paſch. 4 W. & 

M. in B. R. Pett v. the Inhabitants of Wingfield. 12 Mod. 27. Trin. 4 W. & M. The King v. 

Pratt, S. P. and ſeems to be S. C. and the Order was quaſh'd. | 


Show. 495. 3. Covenant lies againit Executor, and there is no Inconvenience in it, 


3 3 becauſe he may plead no Aſſets, or Debts of an higher Nature; per Eyre ]. 
iz Nod. 1 Salk. 66. pl. 1. Mich. 10 W. z. B. R. The King v. Peck. 

27. Trin. 4 | : | : 

: . & M. The King v. Prat, S. P. by Eyre J. and ſeems to be S. C.— Ir lies if he goes vot inſtruck 
him, or find him another Maſter of the fame Trade, ſo that he may be tanght, according to the Cove 


nant, Lev. 177. Trin. 17 Car. 2. B. R. Walker v. Hull. 
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Apprentice. = 25 


(H) Of placing out and diſcharging Apprentices. 


1. 5 Eliz. IF any Difference ſhall ariſe betwixt the Maſter and the Ap- 
Cap. 4. prentice, one Fuftice of Peace in the County, or Mayor, or 

Head Officer in a Corporation or Market-Town, ſhall have Power to reconcile 
it, if they can; if not, then to bind over the Maſter to the next Ouarter- 
Seſſions, where the Fuſtices of Peace, or any 4 of them, (1 On. or the 
Head Officer, with the Conſent of 3 of his Brethren, ſhall, upon Default 
found in the Maſter, in Writing under their Hands and Seals, have Power 
20 diſcharge the Apprentice of his Service, 

2. A Draper's Apprentice at Briſtol was diſcharged by Seſſions for diſ- Mod. 288. 
orderly Living &c. and held good by 3 Juſtices againſt Hale. Vent. 175. pet Trin. 


r. 2 


Mich. 23 Car. 2. B. R. Watkins v. Edwards. 4 2 


| | a S. C notwith-. 

ſtanding the Difference of Time, and held accordingly. So of a Merchant's Apprentice. Saund 
213. 1 5. Mich. 21 Car. 2. Hax keſworth v. Hillary. — S. P. cited as held accordingly, 5 Mod 
140. Arg. I | 35 


3. It has been adjudged upon 43 Eiz. 4. that an Apprentice cannot be 2 Show. 193. 
forced on a Man. They may force me to pur a poor Child our, but nor og 
to take him; per Archer J. Arg. Cart. 116. Car 2. B Rs 


| | | The Kin 
v. Clarke, accordingly, except the Party perſonally occupies Husbandry, cites Mich. 29 Car. 2. BR 
The King v. Pyne ; but ſays that later Reſolutions are contra. 


4. Four Juſtices at a private Seſſions diſcharged an Apprentice, and af- 

ter at a General Seſſions, the Juſtices finding their Miitake, fer that Or- 
der aſide; and it was moved to have the Order at the General Seſſions 
ſer afide; for that the firſt Order was according to Law. But the Court 
denied it, and ſaid that an Apprentice could not be diſcharged but by Ge- 
neral Seffions according to 5 Eliz. Skin. 98. Hill. 35 Car. 2. B. R. 

Anon. 1 , | 
F. A poor Boy was put out an Apprentice by the Juſtices, and after 3 
Years Service it plainly appear'd that he was a natural Ideot, and not ca- 
pable of learning his Trade. Hereupon the Juſtices diſcharged the 
Mafter of him, and ſent him back again to the Pariſh by an Order ot 
Seſſions, which Order was moved to be quaſh'd ; but the Court refuſed 
it, and ſaid it was a good Order, it being hard a Mafter ſhould keep one 
who could do him no Service, and the Pariſh in the mean time go free. 
Skin. 114. Trin. 35 Car. 2. B. R. Anon. 

6. In Orders to diſcharge Apprentice, the Diſcharge muſt be under the Carth 198. 

Hands and Seals of 4 Juſtices of Peace, according to the Statute ; Bur 199. The 
in a Certiorari to remove the Order, it is ſufficient in the Return to take King v. 


Notice of the Order ſo made; for it is not neceſſary to certify the Diſ- Cons 
charge itſelf. 2 Salk. 470. pl. 2. Mich. 7 W. 3. R. eon. S C. and the 


| e | | | Court held 
the Order, not being under the Seals of the Juſtices, which is expreſsly required by rhe Stacute, to be 
a material Detect, and therefore it was quaſh'd. = 5 

Exception was taken to an Order for diſcharging an Apprentice, that it was not under the Hands and 
Seals of 4 Tuftices, as the Statute directs. Sed non allocatur; for it ſufli-eth ther it is ſaid in te Kew 
cord, that the Order was under their Hands and Seals, the Order itſelf being delivercd to the later 
for his lademnity. Cuntb 344. Mich. 5 W. 3. B. R. Garely v. Green. 

An Order of Juſtices for diſcharging an A pprentice upon the Sratute of F F112, was quaſh'd, it being 
not ſio nd by them, as the Statute requires. And it was ſaid, that one Piece of Wax might be the 
ſeveral S:al of ſeveral People, putting their Seals ſeverally to it. 7 Med. 5. Mich 1 Ann. B. R. Ilie 
(Queen v. Harris. 
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26 Apprentice. 


7. By the Cuſtom of London a Maſter may juſtify turning away his 

Apprentice 3 Gaming, and may juſtify it before the Cham- 

berlain; per Cur. 2 Vern. 291. pl. 281. Trin. 1693. Woodroffe v. 
Farnham. 


8. P. accord. 8, Se/frons cannot diſcharge an Apprentice per Saltum. Cumb. 203. 


wv. N Paſch. 5 W. & W. in B. R. The King v. Cherry. 


3 W. & NM. in B. R. The King v. Gately.—8. P. dubitatur by Twiſden and Rainsford, & adjorna- 


tur. Mod. 287. pl. 33. Trin. 29 Car. 2. in B. R. Watkins v. Edwards. —12 Mod. 349. Paſch. 12 

„ 3. the King v. Hays, S. P. and Holt Ch. J. held ſtrongly that it was not good. — 1 Salk. 68. 
pl. 6. Trin. 13 W. 3. B. R. the 2 v. Johnſon, S. P. and Holt Ch. J. delivered the Reſolution of 
the Court, that the Order was good; but ſaid, that if it had been a new Queſtion, he ſhould have held 
a prior Application to ſome Jultice out of Seſſions neceſſary, but after fo many Orders affirmed in this 
Court tothe contrary, it is too late to unſettle that now. 12 Mod. 553. S. C. and the way v. Fen- 
wick, S. P. by Holt Ch. J. 8 S. C. cited 12 Mod. 3 50. ſays it was unanimouſly reſolv- 
ed to be good; and Holt ſaid, he was brought to that Reſolution rather from the Neceſſity of the 
Thing, the Practice being all ſo, than any Reaſon he ſaw for it. 8. P. by Holt Ch. J. and the 
Order was confirmed. 12 Mod. 499. Paſch. 13 W. 3. the King v. Dillon. — 2 Salk. 491. pl. 56. the 
King v. Johnſon, S. C. & S. P. according ly. - 


The Stat. 5 9. Seſſions may order Money to be returned to the Apprentice; per Eyres 


Eliz. leaves J. but Holt Ch. J. contra; tor the Statute relates only to Apprentices 


this to their 


Diſcretion, in Husbandry, and ſuch like. Cumb. 204. Paſch. 5 W. & M. in B. R. 
per Keeling The King V. Cherry. | | 
Ch. ]. Mod. 


2. pl. 6 Mich. 21 Car. 2. B. R. Anon——S. P. Skin. 108. Duhamel's Caſe ; and there Saunders Ch. 
J. cited a Caſe where part of the Money was returned tho the Diſcharge was thro the Apprentice's orm 


Default. ——2 Show. 289. pl. 289. the King v. Duhamel. Paſch. 35 Car. 2. B. R. the S. C. the Seſſi- 
ons on Complaint of immoderate Beating, and not providing neceſſary Meat and Drink for the Ap- 

rentice, made an Order for his Diſcharge and returning the Money he had with him, and for his 
delivering up his Indentures and wearing Apparel, and it was reſolved that they had Power to dil. 


charge him by the Stat. 43 Eliz. tho' not bound our by the Pariſh; and alſo that they had Power to 
order the returning the Money as an Incident inſeparable to the other, and confirm'd the Order. 


12 


Mod. 553. Trin. 13 W. 3. S. P. as to the reſtoring the Money, and Holt Ch. J. ſaid the Order was 
very good as to that Point; for the Words of the Statute are, That they ſhall do what in Equity they 
Mall think proper, and the Order was affirmed per Cur. the King v. Johnſon, and the King v. Fenwick. 
— 1 Salk, 67. pl. 3. Hill. 11 W. 3. B. R. Dillon's Caſe. S. P held accordingly. —2 Salk. 490. pl. . 
ſaid to have been ſo adjudged Se ſſions ordered an Adminiſtrator to refund the Money the Inteſtate 
had received with the Apprentice; The whole Court ſeemed ſtrongly of Opinion that this was not 
good; for how can the Juſtices examine the Matter of Aſſets? and their Order is not like a Judgment 


which an Executor can plead, and which is always de Bonis Teſtatoris, but in this Caſe they muſt at- 
tach the Party himſelf. 11 Mod, 110. Paſch. 6 Anne B. R. the Queen v. Standiſh. 


Ibid. 339. 10. Order by Juſtice, that an Apprentice, whoſe Maſter was dead 


2 LY ſhould ſerve the Remainder of his Time with his Maſter's \Widow's ſe- 


Williams cond Husband. Upon Motion the Order was quaſh'd; for the Fuſtices 


Caſe, S. P. cannot turn over an Apprentice, tho he applied to them that cannot give 
Holt doubt- them a Juriſdiction, Cumb. 324. Paſch. J W. 3. B. R. The King v. 


ed of ſuch ; 
Order, and Chaplain. 


ſaid it was fit to be conſidered. 


Extends not 11. Power to diſcharge Apprentice extends only to ſuch Trades as are 


3 ſpecially named in the Statute. 2 Salk, 471. pl. 4. Mich. 7 W. 3. 
Apprentices The King v. Gately. - Fe. 
Cumb. 353. a 

354. Hul d W. z. B. R. S. C5 Mod. 139. S. C. & S. P. accordingly. 


12. It ſeems reaſonable, if a Maſter, who is bound to keep an Appren- 


tice, turns him out, whereby he 1s /ikely to become chargeable to the Pa- 
' Tiſh, upon Complaint of the Church-wardens the Juſtice may order the 
Matter to take him again; and it ſeems that the Remedy muſt be by 
way of Indictment; per Holt Ch. J. Cumb. 405. Hill. 9 W. 3. B. R. 
1 


13. 
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1. IJ N Action of Covenant on an Apprenticeſhip, Defendant pleaded a 


N 


take Apprentice or not. 2 Sal k. 491. pl. 27. Trin. 13 W. 3. B. R. Min- 2 a 
champ 8 Caſe. Apprentice 

| : againſt his 
Will, or at leaſt in Husbandry. Show. 76. Mich. 1 W. & M. The King v. Fairfax. ——2 Show. 193. 
The King v. Clerk. But the later Reſolutions are, that he is compellable. Ibid. —Per 3 Tuftices 
againſt Holt Ch. J. They may impoſe an Apprentice in Husbandry, but not on a Tradeſman. Carth, 94. 
8. C.—; Mod. 269. S. C. 


14. If a Maſter Jicences his Apprentice 20 leave him, he cannot after- 


Wards recall that Licence; per Holt Ch. J. 6 Mod. 70. Mich. 2 Ann. 


Anon. | 
15. Per Cur. fince we allow the Juſtices Power to put out Appren- 
tices, we mult allow an! [ndifFment tor Diſobedience, either in Caſe of 


Not receiving, Turning off, or Not providing for ſuch. Apprentice as the 


Law requires. 1 Salk. 381. pl. 29. Paſch. 3 Ann. B. R. The Queen v. 


Gould. „ | 
16. An Order was made at the Quarter-Seſſions under the Hands and 


Seals of 4 Juſtices to ditcharge an Apprentice; for that it appeared to 


them, upon the Oaths of Phyſicians and Surgeons, that he had the King's 
Evil to ſuch a Degree as render'd him uncapable of Serving, the Order was 
quaſh'd per tot. Cur. Firſt, becauſe it was ct 2 that any of the Fuſtices 
was of the Quorum, which the Statute 5 El. cap. 4. S. 25. expreſsly re- 
uires. 2dly, becauſe the Juſtices have not Power to diſcharge for any 
{ich Cauſe. MS. Caſes, Trin. 4 Geo. B, R. The King v. the 
Inhabitants of Hales Owen, Com. Shrop. „ 
1). An Apprentice hound in London before the Chamberlain to a Freeman 


who is a Glazier, which is no Trade within the 5 Eliz. cap. 4. may 


be diſcharged by the Fuſtices if he ſerves his Maſter ont of London, not- 
withſtanding Paragraph 40 ot that Statute expreſsly ſaves the Liberties 
and Privileges of the City of London as to having and retaining of 
Apprentices, and it is declared that that Statute ſhall not be prejudi- 


cial to them; for per Cur. the Apprentice being out of London, and 


ſerving his Maſter out of the City, there can be no Proceedings againſt 
him before the Chamberlain. 2 Ld. Raym. Rep. 1410. Mich. 12 Geo. 


the King v. Collingbourn. 


— 2 — 


(I) Cuſtom of London. Gee (E) pl. 4 


By-Law in London, where he was Apprentice, by the Common 
Council there, that, if any Freeman took the Son of an Alien Apprentice, 
the Covenants and Bonds ſhould be void, and adjudged no Plea, tor they 
cannot make the Covenants and Bonds void, but may fine or punith 
tuch Maſter. Mo. 411. pl. 562. Trin. 3) Eliz. Doggerel v. Pokes. 
2. By the Custom of London, an Infant above the Age of 12 Years, But upona 
may bind himſelf Apprentice. Cro. E. 653. pl. 12, Hill. 41 Eliz. B. R. (nav to 


ere a, An 


Apprentice an Action lies, but then the Cuſtom of London muſt be ſer forth. See Keb. 376. 512 


Mould v. Wallis. 


3. By the Cuſtom of London, Executors ſhall place Teſtators Apprentice 


to another Matter of the ſame Trade; by Holt Ch. J. 1 Salk. 66. pl. 1. 


Mich. 10 W. 3. B. R. in the Caſe of the King v. Peck. 
4. Water- 


e I PORN * Ny 


28 Apprentice. 


4.A Watermarn's Apprentice, is not within the Cu/fom of London, to bind 


himſelf being under 21. Arg. and agreed by all. 6 Mod. 69. Mich. 2 
Ann. B. R. in the Caſe of Barber v. Dennis. 

5. Other Cities than London, have no ſuch Cuſtom to make Infants 
Apprentices, to aſſign Apprentices, and that after ſuch Apprenticeſhip 


they are free; Per Holt. 1 Salk. 204. pl. 2. Paſch. 4 Ann. in Caſe of 


the Mayor &c. of Winton v. Wilkes. 


— | _ 


(K) Settlement by Apprenticeſhip. Where. 
5 Mod. 328. x, Puts B. Apprentice to C. but B. is no Party to the Deed; B. con- 
| 5 e . tinued a Year with C. adjudged that this makes no Settlement 


Comb. 445. in the Pariſh C. is of; becauſe twas no Service, and B. was no more than 
8 a Boarder there for his Education, which is no Service to make a Set- 
ale, S. C. tlement. 2 Salk. 479. pl. 28. Trin. 9 W. 3. B. R. the Caſe of Cheſ- 


accordingly. | 
— - - ter field. 


Cheſterfield v. Walton, 8. C. accordingly.— 12 Mod. 132. the King and Jeriſon and Inhabitants of 


Cheſterfield, S. C. accordingly.— Skin. 671. S. C. 


Poor's Set- 2. Miſſerden ſent J. H. his Wife and Children to Painſwick, and the 
2 '2 Seffions on the Appeal diſcharged the Order ; then the ſame Perſons 
* et were ſent by another Order to Brimfield, as the Place of their Birth; 
Covenant was Brimsfield appealed, and then the Seſſions Order recited the whole 
between the Matter of F =, which was, that F. H. was an Apprentice by Deed, to 
Maſter and e F. S. a Butcher, and there was a Parol Agreeement to live one Fortnight 


2 nas at his Father's Houſe, and another Fortnight at his Maſter's. The Order 


Duarter of took Notice, that he did not live 4o Days at one Time in one Place, 


the Year be but concluded, that he was ſettled at Painſwick, different to the for- 


ſhould live mer Seſſions Order. It was moved to quaſh the Seſſion's Order, it being 
evith his Fa- 


' ther, and th, founded on an erroneous Notion, and the Concluſion will not Warrant 


' other with his the Premiſſes; for the Statute ſays, there muſt be an Inhabitancy as well 
Maſter, but as an Apprenticeſhip for 40 Days at leaſt; the Court was of Opinion to 


did not Ie quaſh the Seſſions Order, and a Rule to ſhew Cauſe the firſt Day of 

40 oy at a 

time. It was A | . . 

objected, riſh of Miſſerden v. Painswick. 

that a Parol | „ TX 5 ; 2 | 
reement cannot avoid a Deed it being no Defeaſance, and here is no Fraud alleged to evade a Set- 


tlement; Per Cur. it is ſaid he never ſerved 40 Days at a time, Pratt Ch. J. ſaid, tho' a Parol e | 


ment cannot diſcharge the Deed, yer it is ſufficient Evidence to prove a Fraud, but not living 40 Days 


at a time was held no Settlement. | 


3. Apprentice in Law is not affignable ; but if under the Affgment he 
ſerves his Time in another Town, he gains Settlement there. 12 Mod. 553. 
Trin. 13 W. 3. the K. v. Inhabitants of Aicles. 


Ld. Raym. 4. A poor Child being bound Apprentice at A. was afſign'd over to a- 


683. S. C. not her Maſter that lived in B. Held he ſhould gain a Settlement at B. 
by name of Where his ſecond Maſter lived 3 1 Salk. 68. pl. 7. Mich. 13 W. 3. B. R. 


* Caſtor v. Aicles Pariſh. 5 5 
riſh) 5. The Son was bound an Apprentice to his Father, and the Father gave 
up his Indenture to the Son, and bound him out to a Service into another 
Pariſh for a Near, where he ſerved, but did not cancel the Indenture, and 
becoming poor the Juſtices ordered him laſt legally ſettled in the Pa- 
Tiſh where the Father lived, becauſe the Indenture being {till in Force, 


his Apprenticeſhip continued; Per Cur. the Indenture not being can- 


celled, the Obligation of the Apprentice continues; and if the Father 
N uud 


the next Term. Poor's Settlements 63. pl. 85. Paſch. 11 W. 3. The Pa- 


7 
2 
2 F 
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Apprentice. „„ 


ſhould ger the Indentnre into his Hands again uncancelled, and ſue the 
| Son thereupon, the aforeſaid Agreement would nor be a good Plea tor 
* the Son. 6 Mod. 190, 191. Trin. 3 Anne in B. R. Thurſley Pariſt's 
F aſe. : 
N. Apprentice may gain a Settlement by ſerving a Lodger, tho' the 


Maſter has no Settlement there. 2 Salk. 553. pl. 21. Hill. 4 Ann. B. R. 
Pariſh of St. Brides v. St. Saviour's. 


7. B. was bound Apprentice for 4 Tears to F. S. and lived out theſe 4 Dalt. Juſt. 
Tears at St. Brides with him; J. S. was only a Lodger, and had no "ettle- a, e 3. 
ment there, and the Court held the Apprentice was well ſettled at St. 8 C. cited, 
Brides; tor he was not a Perſon removeable, nor does his Settlement per Powis, J. 
depend on his Matter, as that of a Wite on her Husband tor a Settlement, 11 ELIOT, 
bur he ganis a Sertlement tor himſelf within 14 Car. 2. by 40 Days In- Hill. 7 Ann. 


 habition ; and ſo of a hir'd Servant. 2 Salk. 533. Hill. 4 Ann. B. R. 8 
Bride's Pariſh v. St. Saviour's Pariſh. | IE N 


| | in the Fields 
v. Weybridge, by Name of St. Brides v. the Savoy; and ſays, becauſe the Service was performed in 
the Pariſh of St. Brides, it gained the Servant a legal Settlement. | 


8. Where a Perſon is bound Apprentice by Indenture, wherever this Shaw's Pa- 
Apprentice continues 40 Das in the Service of his Maſter or Miſtreſs, there e 
ſuch Apprentice gains a Settlement; and where any Perſon ſerves the 5 P. fuſt. 
laſt 40 Days of his Apprenticeſhip, that is the Place of his laſt legal Caſe Law, 
Settlement; and ſo it is likewiſe of an hired Servant. Poor's Settle- 241. Barely 
ments 58. cites Hill. 4 Ann. B. R. Anon. Kew es: 
tice does not gain a Settlement, unleſs he ſerves 40 Days. 11 Mod. 206. Hill. 5 Ann, B. R. per Holt 
Ch. J in the Pariſh of St. Alban's v. the Pariſh of St. Botolph's Biſhops Gate. — MS. Caſes, Trin. 9 
Ann. B. R. the S. P. For the Act ſays, that ſuch Binding and Service ſhall make a Settlement 


"ot 1 5 <v ono * . RO xt» 
ay 7 *"% 2 1 2 * Fo 
2 06. 7 * : a l , 


9. A. removed by Certificate from B. to C. takes an Apprentice, who 
ſerves out his Time at C. and lives 2 Years, cannot be removed with 
4 his 8 11 Mod. 204. Hill. 7 Ann. B. R. St. Giles v. Weybridge 
3 Pariſh. i Loos 
f Io. A Gardener took an Apprentice, but having no Work for him made an 
Agreement with a Man who lived in another Pariſh, that his Apprentice 

_ ſhould work with him for Wages, which he accordingly did, and the Maſ- 
ter had the Wages. Powis J. was of Opinion at Dorcheſter Aſſizes Lent 
1709, that this Apprentice did not gain a Settlement by this Service in 
the Pariſh where he work'd, this Matter coming in Qneſtion beſore him 
upon a Caſe ſtared. MS. Caſes. os. | 


11. A. was bound Apprentice to one D. who was an Inhabitant and ſet- S. P. held 
tled in All Saints, and there dwelt with him above a Year, the Man re- e 
moved to M. and lived there 5 Years, but gained no Settlement. The Que- | 


os 1 5 N f not neceſſary 
{tion was upon a ſpecial Order, whether the Apprentice was to be ſet- that the Bind. 
tled where he was bound and lived the firſt Year with his Maſter, or ing and Ser- 


where he lived the laſt 5 Years with his Matter ; and per Cur. whe- ef es pas 
ther the Matter has a Settlement or not, the Apprentice gains a Settle- . ©... p, 
. | 33 the ſame Pa- 
ment by his Service. MS. Caſes Trin. 9 Ann. B. R. riſn. 10 
8 | | | Mod. 259. 
Hill. 1 Geo 1. B. R. the King v. the Inhabitants of Bury-Pomroi. 7 


ing. —— Poor's Settlements 65. pl 
87. S. C. by Name of Stoke-Cleming v. Bury-Pomroy, ſays the Court inclined he had gained a Settla— 
at B. but adjornatur. | 5 bs : 


12. If an Apprentice be bound to one who has ns right to take an Appren- 
tice, yet the Apprentice will gain a Settlement under fuck an Indenture 


by his Service. MS, Caſes Trin. 9 Ann. B. R. 


[ 


14. 


rr 
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But where 14. 12 Ann. St, 1. cap. 18. S. 2. Enacts, that if any Perſon ſhall FA 


an Appren- yy Apprentice bound by Indenture, is a hired Servant, to any Perſon who did 


—_— * come into any Pariſh by Certificate, and not afterwards havi nag gained a Set- 

Years of his tlement, ſuch Apprentice by ſuch Appremticeſhip, and ſuch Servant ly ſerving 

N as aforefaid, ſhall nat gain any Settlement. | 
ip wit 

his Maſter in another Pariſh to which his Maſter removed, and the Maſter r no Certificate, this 

was a Settlement of the Apprentice in the laſt Pariſh; for the above Statute relates only to Certiſi- 

cate-Maſters 10 Mod. 279. B. R. Hill. 1 Geo. 1. the King v. Bury-Pomroy Pariſh. | 


A Certificate- Man with his Apprentice went to S. where the Man purchaſed a Houſe of the value 


60 J. and there the Apprentice ſerved the laſt 6 Months of his Time, he married and died, his Wife 
is ſettled at S. becauſe his Maſter by his Purchaſe gained a Settlement, tho* he came with the Certifi- 
cate ; and this is the Settlement of the Apprentice, he having ſcrved the laſt 40 Days of his Time there. 
MS. Caſes, Hill. 6 Geo. 


A. work dſe- 15. A Perſon was bound Apprentice to a Cobler, who lived in one Pariſh, 


_ and his Stall was in another; the Apprentice lived with his Father in a 


of St. John, 74ird, and it was held per Cur. that he gained no Settlement as an Ap- 


and was af- Prentice. Poor's Settlements, 80. pl. 106. Paſch. 1117. the Pariſh of 


rerwards St. Olave Jury's Caſe, 5 

bound Ap- . : R 

prentice to one living there, but =p lay in the P ariſh of on, and had his Meat, Drink, and 

. there, except in Fair · time, by Agreement, and the Court held he gained a Settlement in St. 

Jan? ariſh by the Apprenticeſhip. 8 Mod. 285. Trin. 10 Geo. the King v. the Pariſhioners of St 
ohn &c. | | 


16. One G. was an Apprentice to F. S. a Seafaring Man ; who lived in 


the Pariſh of St. Olaves Jury; the Apprentice /zved with his Maſter 3 


Months, but always on Ship-board out of the Pariſh. Prat. J. ſaid, it does 


not appear that he was ſent by his Maſter to warch vn Ship-board, if it 


had, it had been carrying on his Maſter's Buſineſs, and continuing in 

his Service, and doing his Duty. The Court adjudged he was not ſet- 
tled in the Pariſh; for there muſt not only be an Apprenticeſhip, but a 
Reſidency. and a Man is deemed to be reſident where he lodges. Poor's 
Settlements 19. pl. 105. Pariſh of St. Mary's Cole Church v. the Ham- 
let of Radclitf. 


17. One born in A. is put an Apprentice in B. where he ſerved two 


Years, and then his after died, when he went back to A. and married, 
had Children, and died ; the Wife and Children ſhall be ſent back ro 


B. 8 Mod. 169. Trin. 9 Geo. 1. St. Giles in Reading v. Everſley Black 


Waer. - | 
18. Where one is bound Apprentice by Iadenture, it cannot be diſchar + 


ea but by Deed or by the Seſſions, and a Hiring after he is bound, or 


any Conſequences ariſing upon ſuch Hiring, are entirely void whilſt the 


Indenture ſubſiſts, and till it is defeaſanc'd ; tor when an Apprentice ſerves 


40 Days, by Virtue of the Indenture he cannot gain another Settlement, 


tho his Maſter conſents, becauſe he had a Settlement by the Service un- 


der the Indenture. Admitted per Cur. 8 Mod. 236. Paſch. 10 Geo. 
Buckington Pariſh v. Sevington. : 5 


8. P. For 19. One J. W. was bound Apprentice to J. P. of St. John's Pariſh in 
binding an the Devizes, Hoſier. The ſaid J. P. having a ſmall Houſe, the Father was 


nh — to find Meat, Drink, Waſhing and Lodging, the Maſter allowing 25. 6d. 


will not per Week ; the Apprentice never lodg'd with his Maſter in St. Foha's Pariſh, 


make a Set- hut with his Father in Biſhop Canning's. Held that the Apprentice gain- 


tlement, but eq no Settlement in St. John's Pariſh by virtue of the Apprenticeſhip 
the Settlement 


muſt be by in- with his Maſter, in regard he pever lodged in the Pariſh tor the Space of 


| Zabiting, 40 Days. Poor's Settlements, 118. pl 159. Trin. 1124. B. R. the Cha- 
which can- pelry of St. James in the Parith of Biſhops Cannings v. Inhabitants of 


not be but Pevizes in the County of Wilts, 
where the 


| lodges; Per Forteſcue & Raymond J. 2 Ld. Raym. Rep. 1731 S. C. by Name of the Inhabi- 
e John Baptiſt in Devizes v. the Inhabitants of Biſhop's Canning. | | 
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bound Apprentice by a Woman to a Farrier in St. Olave's. He ſerved there 2 


Apprentice. 31 


20. A. bound Apprentice to a Butcher in Cirenceſter lived with his E- Shaw's Pa- 


a. 


tber for the firſt 6 Tears, and then came and lived with his Maſter up and riſh Law. 


down for three Ouarters of a Year. It was objected, chat it did not appear . 
that E Days with his Maſter; Per Cur. it is ſet forth Fg he 8 2 
was up and down three Quarters of a Year with his Maſter, ſo room to 

intend he was reſident 40 Days. Poor's Settlements 118. pl. 159. Trin. 

1724. B. R. in Caſe ot the Chapelry of St. James's in the Pariſh ot Bi- 
ſhop'Canning's v. Inhabitants of St. John's in the Devizes in the County 

of Wilts, cites the King v. Cirenceſter (Inhabitants.) 


21. A. was bound Apprentice to B. who lived in St. Olave's, after- 8 Mod. 169. 
wards A. by his Maſter's Cynſent, lived with another Perſon in Allhallows, 2 * 
and per Cur. he gained a Settlement in the laſt Place; for a Perſon may ws 


; . that the Ap. 
ſerve his Mafter in another Place or Pariſh, and although he ſerves an- prentice os 


other Man, yet it is by Conſent of his Maſter, and the Benefit accrues to vor turned 
the Maſter, Poor's Settlements 114. pl. 153. the Pariſh ot St. Olaves e 9 Frit- 
Southwark v. Allhallows | + 
. | . Maſter who 
dwelt in All- 
[ | : pprenticeſhip, 
becauſe it cannot be ſaid that he ſerved in that Pariſh as an Apprentice, Bur per Cur. this very Point 
was determined in Mich 3 Geo. between the Pariſh of St. Leonard Shoreditch and Trinity 
Par iſh, and adjudged a good Settlement in that other Pariſh where he laſt ſerved ; for it ſhall be ill in- 
tended that he ſerved his firſt Maſter upon that Agreement, and that it was but a Continuance of his 
Apprenticeſhip, and fo it was adjudged in the principal Caſe. — S. C. reported thus: A Boy was 
ears, and then his Maſe. 
ter fail'd, and afterwards the Maſter agreed with a Farrier in All-hallow's to ſerve with him, he find- 
ing Cloths during the reſt of the Term; but the Apprentice was not turn'd over either according to the 
Cuſtom of the City or other wiſe, only by Parol Agreement. He ſerved out his Apprentice ſhip, and it 
was held a good Settlement. And per Eyre, This Service with the ſecond Maſter was in virtue of the 
Contract with the firſt : That Maſter had a Right to the Service of his Apprentice, which he might 
ive over to another by Parol, without any Contract in Writing, and this Service with his Conſent will 
be the Service of the firſt Maſter. It would have been good alſo, if the Apprentice had gone and enter d 
into Covenant with the ſecond Maſter; and fo good, whether a Servant or an Apprentice. And the Caſe of 
the Vintner was cited, who had two Boys bound to him Apprentices, and he put out one to 
the Trade of a Barber, and he ſerved his Time with the Barber; and held a Settlement where the Bar- 


ber lived. MS. Caſes, Paſch. 9 Geo. B. R. S. C. by Name of the King v. the Inhabitants of All-hallow's, 
London-Wall, and St. Olave's, Southwark. | 


An Apprentice, tho bound to one in one Pariſh, and by his Maſter aſſigned to one in another, if the 
Indenture is not cancell'd, is ſerrled in the Pariſh where the firſt Maſter lived. 2 Shaw's Pract. Juſt, 


54. cites 3 Ann. Pariſh of Thurſley in Surrey's Caſe. — Nelſ. Juſt. 556. S. P. „ F. jul. - 
Caſe Law, 241, 242. Dalt. Juſt. 246. cap. 73. cites S. C. —— Shaw's Pariſh Law, 158. cap. 35. 
& 29-8. C--- | . | = Se 


21. A Perſon was bound Apprentice to a Gentleman who made Uſe of him 
as his Humſman, and lived with him three Onarters of a Year, and then 
ran away; Per Cur. here is a Living tor 40 Days, and ſo the Perſon 
gains a Settlement. Ir was objected, that he ſerved a Gentleman, and 
conſequently no Trade; But per Cur. he is bound our as an Apprentice, 
and the Maſter may make Uſe of him in what Manner he pleaſes, and 
theretore held a Settlement accordingly. Poor's Sertlements 122. pl. 


166. Trin. 1726. B. R. the King v. the Inhabitants of Whitchurch, 


23. J. S. agreed to be put Apprentice to J. N. and was bound for 
7 Years, and 20 8. was paid J. S's Mother; After J. S. had ſerved three 
Years his Maſter died. The Indentures were not ftamped, nor the Duty 
paid; On an Order of Seſſions that it was a Settlement, and a Reference to 
the Judges of Aſſiſe, Forteſcue J. was of the ſame Opinion, but it was 
moved to quaſh it, becauſe 3 & 4 V. M. ſays Apprentices bound by In- 
denture ſhall be intitled to a Settlement, and this Indenture being nor 


ſtamped, is as no Indenture by 8 Annz, and fo held the Court. 4 Geo, 
2. B. R. Gibb. 167. Anon. | 


(L) Des 


goers 


n 
* 


1 Apprentice. 


accordingly 


for Wit- 
ne ſſes may 
die. 


(L) Decrees in Equity relating to Apprentices. 


2 Freem. 1. IT was ſaid to be uſual in Caſe of Apprentices, after they are out of 
me, 1 = 6 their Time, to exhibit a Bill to put their Maſters to ſue their Cove- 
b 55'-2 nants within a certain Time, or elle to deliver up their Indentures, Chan. 


' Cafes, 70. Hill. 17 & 18 Car. 2. Baker v. Shelbury. 
2. Apprentice, being i uſed, brought his Bill. Decreed that the 
Maſter deliver up the Indentures, and a Bond of 1001. for his Honeſty, and 


repay Part of the Money given with the Apprentice, with full Colts; the 


Apprentice having before had a Verdict in the Lord-Mayor's Court, and 
the Maſter ordered to provide a new Maſter, which he refuſed to do. 
Fin. Rep. 124. Mich. 26 Car. 2. Lockley, Widow and Executrix of 
Lockley, and David Lockley v. Eldridge. — 

3. Bill by a Merchant againſt one that was his Apprentice, for an Ac- 
cont of Goods and Money which he was intruſted with, both during his 
Apprenticeſhip and after, as his FaQtor and Agent. The Detendant plead- 
ed the Statute of Limitations 21 Jac. The Plea was allowed good as to 
the Goods &c. received during his Apprenticeſhip, and till he was made 


free, but not after his Apprenticeſhip ended; ſo ordered to anſwer that 


Part of the Bill, but without Coſts. Fin. Rep. 370. Trin. 30 Car. 2. 
Fincham v. Hobbs. HE 

4. The Maſter received with the Apprentice 250 J. and died within 2 
Nears, the Apprentice having for that Time been employed only in 
inferior Aflairs. Decreed, after Debts and Specialties paid, that the 
Executors repay the 250 l. as a Debt due on ſimple Contract, deducting 


after the Rate of 20 l. per Ann. for the Maintenance of the Apprentice 
during the Time he lived with his Maſter. Fin. Rep. 396. Mich. 30 


Car. 2. Soam v. Bowden & Eyles. 


5. A. placed his Son as Clerk to an Attorney, and gave with him 120 J. 


The Maſter agrees to return 601. of the Money, if the Maſter died with- 
in a Year. The Maſter was ek at the Time, and of that Sickneſs die 
within three Weeks. Jeffries C. decreed 100 Guineas to be paid back to 
A. Vern, Rep. 460. pl. 437. Trin. 1687. Newton v. Rouſe. 
6. An Apothecary turned away his Apprentice for Negligence and Miſ- 
demeanors laid to his Charge, but the Court decieed the Maſter to 
refund 301. of the Money he had with him, and the rather, becauſe 


the Indentures were not inrolled, ſo as the Matter was not properly cogni- 
zable before the Chamberlain of London. 2 Vern. 64. pl. 57. Trin. 


1688. 'Therman v. Abell. - FEE 

7. A Bond of 50 l. given by one Apprentice to another Apprentice for 
Money won at Play, decreed to be deliver'd up. 2 Vern. Rep. 291. pl. 
281. Trin. 1693. Woodroff v. Farnham. Ln 
8. Indentures of Apprenticeſhip were decreed in the Mayor's Court of 


London, whither the Cauſe was ſent back out of Chancery, to be deli 


ver d up, becauſe not inrollid, tho the Non-Inrolment was at the Inſtance c, 
the Mother, which could not excuſe the Maſter, who had covenanted to 
inrol the Indentures ; and altho' the Apprentice was bound tor 7 Years, 
yet he covenanted to make him free at the End of 5 Years. 2 Vern. 492. 
pl. 443. Hill. 1704. Stephenſon v. Houlditch. 1 5 

9. A. puts his Son Apprentice to B. and gives 1000 J. Bund for his H- 


delity, and at the ſame Time B. covenants with A. to ſee the Apprentice 


naß up his Caſb once a Month at leaſt. Per Wright K. The Meaning 15 
that B. not only fee the Figures right, but the Cath effectually made up, fo 


that B's pretence that the Apprentice had inſerted Banker's Notes &c. as 


remaining, when he had diſpoted of them, is no Excuſe, and the Bond and 


| Covenant 
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able but for one Month's Imbexzlement, and decreed A. to anſwer no more 


(our of Pl. C. 18 & 19 Eliz, Grendon v. the Biſhop of Lincoln. 
following Words in his Charter, ( Auforitate noſtra Regia ſrprema & Eceleſtaſtica qua fungimiur.) Pl. C. 


Appropriation. : 
5 3 — — 
Covenant are as one Agreement, that the Plaintiff A. would be anſwera- 


ble Monthly, provided Accounts were taken Monthly, and would be 1;- 


than B. proved imbezzled in the firſt Month, when the Imbezz lement 


began. 2 Vern. 518. pl. 468. Mich. 1705. Montague, Executor of Ewer, 
v. Tidcombe & Hoskings. 


For more of Apprentice in General, ſee Maſter and Servant, Trade, 
and other Proper Titles. 


Appropriation. 


—— 


: A B h [1 Pat 1 a 90 3 - Fol. 238. 
(A) y wnat Fatron. [ nd who miſt aſſent to 1 ] 3 


1.1 an Abbot be ſeiſod of an Advowſon in Fee, held of a common Br. Appro- 

Perſon, an pedriation may be made thercof to him by the B 
King and the O1dLary, without the Aiſent of the Lord of whom it is & S. P. be- 
held. 21 Cd. 3. J. U. po cauſe it is 
. e | | not Mort- 
main; wr he had the Patronige before, and ſo he has till, and holds now as he held before; and ſo it 
leems that the Lisence of the Ning is always neceſſary. 


2. Chhe Patron of the a dvowſon ought to agree to the Appropria- or in every 


propriation 
of a Ben ſice 


tion, £29erwile it is not good. Com. Grendon, 497. b. Curia, 29 4 b. 


E. 10. 


| | | | | to a Hou e 

of Religion, the Patronage ĩs thereby gone and extinct for ever. Kel w. 48. b. pl 2. at the End, cites it 
as ſaid by Frowick in 3 H. 7. Quod nota. An Appropriation cannot be without the Aflent of the 
Patron; fer Doderidge J. Roll Rep. 464. It cannot be made vit hit the Patren; for his Advou- 
ſon being a Lay lnicricance, cannot be diveſted without his Conſent; neither can it be made wit ſiont the 
Conſent r Corcurrence of the King, becauſe the Ad vou ſon itſelf is held of him mediately or immediate- 
ly, and he thull nor loſe his Paſſbility of Eſcheat or Lapſe, without his Conſent ; bt an Appropriation may 
be made ty the Patron, and the King acting as ſupreme Ordinary «ritLowt the Biſhop ; ard the Reaſon 
is, becauſe before the Reformation it might have been made bv the King, by the Patron, and the Pope, 
and wharever the Pope might have done is now veſted in the King, by tie Stature of H. S. 3 Salk 43. 
And therefore the K ing uſes the . 


498. Grendon v. the hiſhop of Lincoln. 


D 


3. If there be Leſſee for Years of an Wocwſon, the Reverſion in 
Fee, the aflent ot the Reverſioner to appropriate the Church is not 
ſufficient to bar the Leffce for Rears. 29 E. 3. 16 

4. An Appropriation can not be made without the Afient of the Or- Eu former. 
dinary, becaute ot his Intereſt in the Lapſe, Contra 24 C. 3. 7,07 
Quare Impedit, 197. 8 10 N 
Pope uirhout the Ordinary, in regard he was lool. d upon as ſupreme Ordinary. I ( A, b. 
The Caſc of Gicndon v. the Ziſhop of Lincoln. 
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"_ Apporpriation. 


5. 19 Ed. 1. Rot. Pat. Membrana 25. in Schedula annera. The 
Archbiſhop of Canterbury, with the Conlent of the Dean and Chapter, 
appropriated a Church of his Otocels, and belonging to his Colla- 

tion, to a Hoſpital of Lepers in Compenſatione Summe Pecuntz 
debitæ by the Archbiſhop ; and now the Succetior of the Archbiſhop, 
with the Conſent of the Pope, and of the Dean and Chapter, and ot the 


Maſter of the Hoſpital, revoked the Appropriation. 
An Appro- 6. An Appropriation by King William the Conqueror only, is not 


priation good. 7 d. 3. Quatre Impedit, 19. adjudged. 


made by the 
Kin 1 without the Biſhop, is as good as if made by the Biſhop, or oe as if made heretofore by 
the Pope; but neither the Biſhop or the Pope could make it without the Good Will of the Patron and 
the King, and in Appropriations the Patron is a Party; for he ought to accept it. Pl. C. 493. a. 

An Appropriation may be by the King alone, where he is Patron; but there is no Book that it might 
be by the Patron alone; [per Cur. as it ſeems.] Poph. 144. Trin. 16 Jac. B. R. obiter, in Caſe of Ni- 
cholas v. Ward. 


7. 2 H. 4+ Rot, Parl. numero 51. The Commons prayed that no 


Appropriation of any Church at any Time thereafter ſhould be made, 


and he that ſhould enjoy ſuch Appropriation for the Time to come 


ſhould incur the Pain contained in the Statute of Proviſors, except 


- Religious, or other Perſons whatſoever, who have [having] Poſ- 
ſeſſions amortized, might exchange or give ſuch Polleſſion amor⸗ 
ttzed to a ſecular Hand, to have any ſuch Benefice approprtated by 
the Licence of the King, Patron, Lord, and Founder, Anſwer, 
The King will ad viſe. | 


Br. Dean and 8. In Aſſiſe of Darrein Preſentment, Appropriation of the Advowſon 
e was pleaded in the Time of King H. 3. by Licence of the King, and of the 

. Biſhop, and Dean and Chapter, and of the Apoſtle | Pope] and he himſelf 
who 2 was Patron, as he ought always upon Appropriation; and 


ſo it ſeems here, that the Licence of the Bithop is not but tor his Time, 
without the Dean and Chapter. Br. Appropriation, pl. 4. cites 46 Aſſ. 
4 and 19 E. 3. Fitzh. Judgment 124. „„ 
9. Appropriation of an Ad vowſon cannot be, but where the ſpiritual 
Man, who appropriates it, has the Advowſon to him, and to his Succeſſors, 
Br. Appropriation, pl. 3. cites 38 H. 6. 21. by the Maſter of the Rolls. 


| (B) To whom it may be. 


1. A N Appropriation of a Church may be to a Biſhop, and his 
Succeſſors, QA, 1. 80. b. 5 „ 
2. Conſtitutiones Dthoboni capitulo de Appropriationibus Eccle⸗ 
ſiarum non faciendis, in Linwood, Fol 51. 

3. An Appropriation of a Church may be to the Dean of a Free 

Chapel of the King. 33 ED, 3. Aid del Roy, 103. admitted, 
4. A Church may be appropriated to rwo Priories, for this is not 
us ik a Woman was married to two Pusbands, for both may well 
have the Care of one Church. Mich. 15. Jac. B. R. in Free/ton and 
Kemp's Caſe Doderidge ſaid, that upon the Trial of this Cale in 
his laſt Circuit, ſuch Appropriation was given in Evidence contirm- 
odd by the Pope; and he () incliued that this was a good Appropri⸗ 
* Fol. 239. ation, as well as a Parſonage may be the Body of twa Prebends, 
WY as 21 ED, 3. is, but the Court ſaid, this is a ſtrange ans rare Cale, 
to have ſuch Appropriation ; Quzre this Cale, for he, to whom the 
_ Appropriation is made, ought to have the Advowlon of the Church, 
and therefore it ſeems that it ought to be intended that the Priors 
were Tenants in Common of the Advowſon. = an 

| +. 


1 
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5. An Appropriation can not be but to him who is Patron and Par- An Appro- 
ſon, 14 P. 4 14. priation is 
6. At Common Law an Appropriation could not be made, but to a hrs we 
Body politick, or to a Corporation; for a natural Perſon is not capable of 1 * 
it becauſe he cannot be perpetual, and an . makes an Incum- 
bent perpetual. And at Common Law it could not be made to a Lay Per- 
ſon, for as he could not be an Incumbent by a Preſentation, ſo he ſhall 
not by an Appropriation, which is but a more laſting Incumbency. 
Theſe Appropriations at firff were made to Abbots, Deans, and ſole Cor- 
porations, who might adminiſter Sacramentals, and had Care of Souls; 
but afterwards by Diſpenſations they were made to ſpiritual Corporations 
aggregate, who had no Cure of Souls, as to Deans and Chapters, and at 1aſf 
to Nuns, under Pretence of Hoſpitality. Grande neſas, as Dyer calls it. 
3 Salk. 43. [abridged from Pl. C. 496. b. &c. Grendon v. B. P. of 
Lincola | 


(C) For what Cauſes it may be. 


1. XN Appropriation may be made to an Abbey or beg cau⸗ 
1A ſaPaupercatis. Conſtitutiones de Dthobont capitulo de Appro⸗ 
priationibus Eccleſiarum non faciendis 11 Linwood 51. 
2. An Appropriation ought to be made but cauſa paupertatis only, or 
other lawiul Cauſe. Conſtitutiones de Othobont capitulo de Ap- 
- propriationibus Eccleſiarum non factendis in Linwood, Fol. 51. 


— 


(D) At what Time it may be made. 


1. NO Appropriation can be made of a Church which is full of Appropriati- 

an Incumbent, but in a ſpecial Manner to take Effect after on be | 

the Death of the Incumbent, Co. 11. Pridale and Napper, 11. Com. Kone he Par 

Grendon 499. b. vide 50 E. 3. 27. admitted good in przſentt wen, and tie 
| | | | | | | Ordinary i 

the Life of the Parſon, to take Effect after his Death, or after Reſignation, and well; quod nota. Be: Appocn 

priation, pl. 2. cites 50 E. 3. 26.- Br. Quare impedit, pl. 42 cites 8. C—Fitzh. Grants, pl. 

53. Cites 8. C.- Br. Apportionment, pl. 5. cites 6 H. 5. 13. 14. that if Appropriation be made when the 


Church is tull, it is void.-——S. P. by Hobart Ch. J. that in ſuch Caſe it is utterly void, unleſs it be 
made by expreſs Words, de futuro quando vacaverit. Hob. 150. at the End cites Grendon's Caſe. 


2. But when the Church is full, it may be appropriated by * proper * As by ſay- 
Words. Co. 11. Priddle and Napper 11. COM. 499. b. 41 ED, 3. 6. ug chat the 
| b, 7 50 E, 3. 26. b. 27. „ iz : ; | 5 ing "a 
- 3. As when a Church is full, it may be appropriated by Words in Peron, al! 
futuro after the Death of the Jncumbent. Com. 499. b. Co, 11. after ir be- 
Driddle II. | | | | comes void, 


e i | be Parſor 
and may retain the Glebe, and the Fruits to his proper Uſe ; this will make a good 8 3 


the preſent Incumbent ſhall die, or an Avoidance happens; and the Doubt which had been conceived 
to the contrary before, was, becauſe the preſent Parſon had Fee ſimple in the Manſion, and Glebe 
and Tithes, and no Reverſion or Intereſt in any other, but in the Incumbent, when there is one ; agreed 


by all the Juſtices, Pl. C. 499. Mich. 18 and 19 Eliz. Grendon v. the Biſhop of Lincoln, &c, , See 
the References in the Notes at pl. 1. | x 


4. Ik a Prior was ſeized of an Advoyſon in Fee, this being then 11 Rep 11 
{all ot an Incumbent, and the King gave to him Licence to appropriate b. in 8. C. 
| | tits 
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of Friadle this Church, and to hold it appropriate without mentioning the Incum- 

and Napper. bent, and atter the Ordinary appropriates it, ita quod after the Death of 

3 Au- the incumbent the Prior apd his Succeſſors poinnt tenere in proprios 

propriation uſus in this Cale, though the Licence of the King be general without 

is always ge- mentioning the Incumbent ; yet the Appropriation being after well 

ncral, and. made, this 1s a good Licence and a good Appropriation. Co. 11. 

alte Pr. Priddle and Napper 11. teſvlved. Mich. 16. Car. B. R. between #0: 
cedent. and Haſſelrigg pet Curiam upon Evidence at the Bar agreed. 

| 4. It the King gives Licence to a Chantery to purchaſe an Advow- 

ſon of a Church in Fee, and to appropriate it to them and their Succeſ- 

ſors, and alterwards they purchaſe theAdvowſon in Fee, and after pre- 

ſent their Clerk to the Church upon a Permutation, ho is inſtituted and 

deducted, and after the Biſhop appropriates it to them and their Succel- 

ſors, this is a good Appropriation, notwithſtanding the inrervening 

Preſentation made by themſelves, between the Licence and Appro⸗ 

priation. Mich. 16. Car. C. G. between Foe and Haſelrigg per Cu- 


riam upon Evidence at the Bar rules, 
. 11 Appropriation be in the [ncambent's Life-time by future Words, 


as it may, yet it will not be executed till aſter the Avoidance, Pl. C. 500. 
b. Grendon v. Biſhop ot Lincoln. | 


„„ (E) How it may be made. 


1. FH the King gives Licence to the Warden and Chaplains of a 

Chantery to purchaſe att Advowſon of a parochial Church pre- 
ſentative, to them and their Succeſſors, and to have this Appropriatt- 
on to them and their Sticceſſors, and after this is appropriated to 
the Warden of the Chantery and his Succeſſors by the 15tihop by 
Force of this Licence, if the Chantery be known as well by the 
Name of Warden and Succeſſors, as by the Mame of Warden, and 
Chaplains, and Succeſſors, und {0 all ojne Corporation, this is a good 


Appropriation. Mich. 16 Car. B. R. between Toe and Haſſelrigg, per 


Curtam, upon Evidence at the Bar ; (but Quære how a Corporation 
Tho the ASBTegare and a ſole Corporation can be one Corporation politick.) 


| Statutes 15 2. 15 R. 2. cap. 6. In every Licence to be made in Chancery of the Appro- 


R. 2. and priation of any Pariſh Church, it ſhall be expreſsly provided, that the 
4 H. 4. fav, Dioceſan, according to the Value of ſuch Churches, ſhall ordain a con- 


that there  venient Hum of Money out of the Profits of the ſaid Churches, to te diſtri- 


muſt be aVi- : h 
czrave en- Pted yearly by the Appropriators to the poor Pariſhoners ; and alſo, that the 
dowed upon Vicar be ſufficiently endowed. | . 3 Fo 
every Ap- 3. 4 H. 4. cap. 12. Churches appropriate ſince 15R. 2. contrary to the ſaid 
br ag a Statute, ſhall be reformed, or the Appropriation to be void. Es 
en KL to From henceforth every Church to be appropriated ſhall have a ſecular 
Appropria- Prięſi ordained, perpetual Vicar thereof, and Canonically inflituted and in- 
tions prior gutzcd in the ſame, and convenably endowed by the Diſcretion of the Ordi- 
whe? bee mary to do Divine Service, and keep Hoſpitality. 275 
fad Acts; Arg. Gibb. 251, Paſch, 4 Geo. 2. B. R. in Caſe of the Biſhop of London and Lewen v. the 
Mercer's Company, | | 2255 | | 

A Prior was ſciſed of the Advowſon of a Parſonage, and 24 H. 8. the Church being void, the Bi- 
Mop gave him Lice to hold in proprios Ulus, and there was not any Endowment of the Vicarage. 
The Quettion was, vwicticr the Appropriation was good, there being no Endowment of the Vicarace, 
tais otatute being in the A rmative, that Vicarages ſhall be endowed, or that all Appropriations are 
void unleſs the Vicarage be endow'd ? And whether an Appropriation by the Biſhop's Licence without 


tus King's, be good * WV uikains J. laid, that it had been reſolved, that whether Appropriations be go 


GN 
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or not cannot now be called in Queſtion, but they ſhall be intended to be good 
fite Circumſtances. Cro. J. 252. pl. 6. Mich. 8 Jac. B. R. Hunſton v. Cocker. 


and to have all requi- 


5. Tf a Biſhop, Dean, or the like, has the Advowſon to him and to bis 
Heirs, and e aj wap it by Licence to him and his Succeſſors, this is 
not good, becauſe he had ir not to him and his Succeſſors before, bur 
there he ought to alien in Fee to another, and then retake to him and his 
Succefſors by Licence, and then to appropriate it by Licence, and detain in 
proper Uſe without preſenting a Stranger, becauſe otherwiſe he is bound to 
preſent an Incumbent as the Patron ſhall do, and cannot retain more 
than 6 Months without Lapſe ; Quod Nota. Br. Appropriation, pl. z. 
cites 38 H. 6. 21. | | „ | 
6. The Appropriation was made by the Patron and the Ordinary and the Inan Ap- 
Dean and Chapter by Licence of the King, without any Mention of the 5 
L.icence of the Patron, Br. Appropriation, pl. 8. cites Lib. Intrat. 98 1. 
| | 3 cence has 
been preſumed tho' none appeared. Arg Vent. 257. in an Anonimous Caſe, 


J. An Appropriation of an Advowſon, Church, Glebe, Tithe c. muſt 
be to ſome Body politic or Corporation, and when it was made by the Pa- 
tron or firſt Founder the Form was thus; Ego V. R. de H. conceſſi Eccle- 

iam & Advocationem meam de H. cum Terris & Decimis omnibus ad eam 
pertinentibus Abbati de F. &c. ſo that not only the Advowſon and Profits 
of the Church, but the Incumbency itſelf, which is a ſpiritual Thing, 
veſted in the Appropriator. Pl. C. 496. b. Grendon v. Biſhop of Lin- 
coln. „ 

8. Watſ. Comp. Inc. $vo. 341. cap. 17. ſays, That the ſafeſt way is, 
that it be expreſsly ſaid that he to whom the Church is appropriated 
thall be Parſon, and that in all Grants of Advowſons from the Crown to 
any ſpiritual Parſon and his Succeſlors the Clauſe of Non-Obſtante 
the Statute of Mortmain be inſerted, or that a precedent Licence be had, 

and that theſe Matters be pleaded when any Action is brought concern- 
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ing the ſame. 
(F) Whar Act or Thing will diſappropriate an Ap- 
propriation ; and by whom. The Act of the 
5 Party. 1 
« | 


1. IF the Parſon appropriate preſents to the Church, and the Pre- Br. Conſul- 

ſentee is inſtituted and inducted, this Dilappropriates the Church. tation, pl. 1. 

E b . e cites S. CC 
44 C. 3. 33. U. | Fitzh. 

Z | _ ---.Confulrati- 
on, pl. 4. cites S. C. See (G) pl. 2. in the Notes there, where it is ſaid that the Law ſeems the 
ſame tho? there be no Iaſtitution &c. —S, P. by Manwood Pl. C. 5or. a. Mich. 18 & 19 Eliz. in 

Caſe of Grendon v. the Biſhop of London. Hob. 152. Hobart Ch. J. ſays, that no Act of the Or- 
dinary can diſappropriate the Church; but if the Parſon appropriate (who is Patron) had preſented, it 
did diſappropriate, and cites 38 H. 6 20, 11 H. 6. 18. F N. B 35. and favs he is of Opinion, that if 
his Clerk be refuſed for juſt Cauſe, and Notice given, Lavſe fhall incur ; for rhe Appropriation gives 
him a Charge te hold or not, as appears by the Form of an Appropriation in Grendon's Caſe, which 

by the Preſentment he has renounced. | 


2. Il there be a Parſon appropriate and Vicar endowed of the ſame 
Church, and after the Parſon and Ordinary re-unite the Vicarage to 
the Parſonage, pet this does not ane IL STAN, 

| For 


38 Appropriation. 
for the Vicarage was derwed out of the Parſonage, and now it is 


tome back to that out of which it was derived, and ſo it is in ics firſt 


State, and therefore cannot diſappropriate the Church. 7 Jac. re: 
ſolved at Serjeant's Inn by the Judges upon a Reference out of the 
Court of Wards, in one Srattord's Cafe. 

* Br. Quare 3. Tf a Chapel be annexed to a Church, if there be a Preſenta- 


Es 2 tion by a Stranger to the Chapel as to a Church, and his Clerk is in- 


Ez. 4 thar ducted, this Chapel ts hereby made a Church. 47 E. 3. 5. 21. 
if the King b. 17 E. 3. 58. 
preſents to | 


the Church, in ſuch Caſe, as to the Church, it ſhall thereby loſe the Name of a Chapel. 


For he is 4. If Leſſee for Years of an Appropriation preſents thereto a Chap- 


Om dur lain, and he is inducted, this difappropriates the Church during the 


Term. Br. Beats. 44 All. 37. 44 E. 3. 33. admitted. 
Confultati- | | 
on, pl. 1. cites 8. C. Fitzh. Conſultation, pl. 4. cites. C. 


By ſuch Pre- 5. If an Incumbent be preſented by the Abbot, and admitted after the 
ſentation the 


eee Appropriation, by this 1 Appropriation is determined for ever. Br. Spo- 
Ordinary tation, pl. 4. cites 38 H. 6. 19. 

have gained . „ | | 
Intereſt de novo ; by Shute Baron. Sav. 21. in pl. 57. Paſch. 24 Eliz. Obiter. Ciench doubted, but 
 Manwood agreed. ——3 Le. 101. pl. 147. Trin. 26 Eliz. Manwood Ch. B. ſaid, that at this time a 


Parſonage may be diſappropriated, but that ought to be by a judicial Act, as by Preſentment, and not 
by any private Act of the Proprietor, and fo, he ſaid, a Church was diſappropriated by the Ld. Dyer 
by a Pe which he of late made to it. —— 2 Le. 80. pl 106. 8. P. in totidem Verbis. | 


Asin the 6, If a Church is appropriated to a Corporation which is diſſolved, the 
_ 3 Church is hereby diſappropriated; Per Dyer Ch. J. Pl. C. 50 f. a. Mich. 
55 ab- 18 & 19 Eliz. in Caſe of Grendon v. Biſhop of Lincoln. ns 
, 5 

to that Orper could not be by them transferred to the Hoſpitallers, but what was appropriated to them 
was diſappropriated by the diſſolving of their Order. Pl. C. 497. a. in S. C. cites it as ſaid by Herle in 
3 E. 3. [This is Paſch. 3 E. z. 11. b.] 


The Statute. », All the Appropriations of Abbeys that were ſurrendered between 
8. 27 & 31 H. 8. were ipſo facto diſſolved with the Difſolution of the 


of 31 H. 
makes all . | 
n Corporation, and were preſentable, and might have new Incumbents. 
ons Lay Fee, But as ſoon as the Statute of 31 H. 8. came, the Appropriations were 


and not Ap- reſtored and given to the King, and the Incumbents ouſted; Per Ho- 
propriar0®® bart Ch. J. Hob. 3os. Hill. 15 Jac. 


and they are 


never preſentative nor ſpiritual Functions; per Cur. Jo. 3. pl. 3. Mich. 18 Jac. B. R. in the Caſe of 
Wright v. Gerard and Hilderſheim.— | | | | 


8. 1) Car. 2. cap. 3. S. j. Owners of Impropriations may unite the ſame 


to the Parſonage and Vicarage of the Pariſh Church where the ſame do lie. 


1 
1 


— 


( G) Acts of a Stranger. 


1.3 F a Pan recovers the Adyowſon in a Writ of Ri bc 
diſappropriates the Church, 17 E. 3. 51. b. Ws 9 
— en 5 2. Il 


63m — 


2. If a Stranger preſents, and his Clerk is inſtituted and inducted Br. Conſul- 
for ſeven Years, this Continuance for this Time hath dilappropriat- ion, pl. r. 


ed it, till it be recovered again by Writ of Right; 44 E. 3. 34. 44 All. pron” 
avjudged (but it ſeems that this is not Law for; Co. 5. 101. per car 


Curiam, there cannot be an Viurparion upon ſuch an Appropriation, 4. cites S. C. 


A Pre. 

ſentment made by a Stranger unto an Advowſon, which is appropriated to an Abbey, be the Preſent- 
ment in the Time of Vacation, or in the Time of the Abbot, is void, although that the Clerk be in- 
ſtituted and inducted; but if the Abbot himſclt preſent unto the Biſhop his Clerk to an Advowſon 
which is appropriated to his Houſe, this Preſentment doth diſappropriate the Advowſon, and make it 
preſentable after; and if he do nor preſent within 6 Months after every Avoidance, the Biſhop ſhall 
preſent for Lapſe. F N. B. 35. (F) So that it ſeems the Preſentment without Inſtitution &c. 
is a Diſappropriation. F. N. B. 35. (F) In the new Notes there (b) cites 11 H. 6. 32. 33. Br. Quare 
Impedit, 38. 111. 38 H. 6. 39.— | 


3. If a Woman be endowed of an Advowſon, which is appropriate, If Advorſen 
and fhe preſents, and he thereupon is admitted, inſtituted, and in- of f Church 
ducted, this Dilappropriates tbe Church. 2 E. 3. 8. per Scrope ſaid d e + 


a Prior, or 

| | N his Succeſſors, 
and after the ſame Church is appropriated to him and his Succeſſors, ſo that they are perpetual Parſon 
Imparſonee. If in this Caſe, the Feme of the Grantor is endoxwed of the Advocuſon, and preſents a Clerk, 
who is inſtitated and inducted, the Appropriation is defeated for ever; tor the intire Eſtate of the Parſon 
Imparſonee is avoided. 5 Rep. S. in the E. of Bediord's Caſe, cited per Cur. to have been fo adjudged, 
as Sir Jeffery Scrope reported in 2 E. 3. Fol. S. and ſays, that in ſuch Senſe is the Book to be under- 
ſtood, and that ſo a Quzre in Dyer, 6 E. 6. Fol. 7. 2. [752] is well reſolved. 5 


1 


(H) Mio ſhall be bound by the Diſappropriation. 


1. J F a Leſſee for Years of an Appropriation preſent thereto, this Br.Conſultas 
Ollappropriation ſhall not bind him in the Revertioa. Dide 44495, pl. 7: 

E. 3. 33. b. 44 All. 37. admitted. — 33 
2. Ik a Feme be endowed of an Advowſon which is appropriate, unarion, pl. 

and preſents, and her Clerk is inſtituted and inducted, though the 4. cires 8. 

Incumbent dies, pet is the Appropriation wholly diſſolved, becatife -— 

the Jncuinbent who came in by Preſentation, had all the Eſtate in 

him. 2 E. 3. 8. per Scrope ſaid to be adjudged, Co. Lit. 46. . 


Es 


— 


(I) The Effect thereof as to ſpiritual Juriſdiction. 


1. I Mpropriator was ſued in the Eccleſiaſtical Court, and by Sentence Mea 258. 
there, the Profits were ſeque/tred for Repair of the Chance! , the pl. 15. Anon, 
Matter went of for a Fault in the Pleading ; but the Court, as to the Trih. 29. Car. 


Matter of Law, inclined that there could be no Sequeſtration, tor be- TO 2 
ing made a Lay Fee, the Impropriation was out of their Juriſdiction, 254 S. C. & 
and it was now only againſt the Parſon, as againſt a Lay man tor not re- Ibid. 25% the 
pairing the Church. 2 Vent. 35. Paſch. 32 Car. 2. & B. Wal win v. Auberry. ee FRY 

| Fr K ins J. held, 
that the Lay Appropriation was not to be ſequeſtered for the Repairs of the Chapcel; but Judgment 
was given againſt the Defendant upon the Point of Pleadirgs, which all the Court agreed io be ill 

—— Freem. Rep. 230. pl, 240. S. C. adjournatur. | —_— 


The 
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accordingly, 14 H. 4 19. 


Exer, 8. C. & S. P. agreed for Law, and cites 12 Aff 25. 14 H. 4. 19.24. & 9 E. 4 44. 


0 


— 
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ao 


2. The Court ſeemed of Opinion, that notwithſtanding the Appro- 
priation of a Benefice to a Prior, or a Dean and Chapter, the Bithop 
may viſit to ſee how the Church was ſerved, Sacramencs adminiſtred 
&c. and might proceed to ſuſpenſion ab Officio & Beneficio ; but they 
held clearly, that he could not deprive him. 10 Mod. 68. Mich. 10 Ann. 
B. R. Dr. Harriſon v. Dublin (Archbiſhop. ) 


For more of Appropriation in General, ſee JIreſentation, Matſon's 
Clergyman's Law, Cap. 17. Malorp's Quare Imp. 40 to 46. 


— — — 


— 


Arbitrement. 
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— 


(A) Of what Things it may be. [Or, of what Things an 


Award may be made, in Reſpect of the Thing to be 
awarded.] | Things Real. ] . 1 


. P. by 1. A Rbitrators cannot make an Award of a Freehold, as to ad- 


Culpepper, judge the Land of one to another. 14 D. 4. 19. 23 P. 8. 
accordingly, Kell. 99. b. | | ; | | | 
quod nemo 


negavit, except Skrene, who ſaid that the Arbitrator cannot award the Frank Tenement without Deed . 
but that if they put themſelves in Arbitrement, and make Writing thereof by Deed indented, it is 
good, and may be pleaded in Bar, ad quod non fuir reſponſum. Br. Arbitremem, pl. 15. cites S. C. 


* Fitch, Ar. 2. The Law is the ſame, if the Submiſſion be by Deed. * 9 E. 4. 


birrement,pl. 44. The Law is the ſame, if the Subnuſiion be by Deed iadenred. 


but by Needham, if he does not perform it, the Obligation of Submiſhon is forfeited, —Arbirre- 
ment for Freehold is not good, unleſs the Submiſſion be by Deed indented ; Per Foſter J. 2 Brownl. 


130 Peto v.. . . cites 11H. 4. 44. b 


It is a Queſtion, whether the Title to Land is ſubmiſſible, becauſe it is in the Realy ; Per Powell ]. 


but Treby Ch. J. ſaid, that Things in the Realty might be ſubmitted, as well as Things in the Perſo- 


nalty, but they could not be recovered upon the Award. Ld. Raym. Rep. 115. Mich. 8 W. z. in 
Caſe of Marks v. Marriot. 


pe 


Cro.1-4.9l. 3. A Partition cannot be made by Award, for a Freehold cannot 


4Triv.:J:c. pals without Livery. Paſt. 1 Jac. B. Horton v. Porton. 


AControver- 4. An Arbſtrator cannot make an Award of a Leaſe for Years of 


iy between Land, AS to adjudge the Land of one to another, by which the Jn- 


two, con- 
-rinoa tereſt and Eſtate of one ſhall be transferred to the other, becanſe 
T ET IO. | | | ; 
Tae, this is a Chattel Real. 8 Ee 
ands, | _— 
CT an the Arbitrement of J. S. who awarded, that one of them ſhall have the Lands; this is a 


good Gift of the Intereſt of the Term, and cites 12 Aff. 25. bur if it had been, that he ſhould permit the 


other to enjey the Term, this would not give an Intereſt in it, and ſo it was agreed upon Evidence. Cro. 
E. 223. pl. 3. Paſch. 33 Eliz, B. R. Truſloe v. Yewre, 2 Le 104. pl. 130. Paſch. 31 Eliz. B. R. Trufto v. 
S. C. 
cited D. 183. a. pl. 57. Marg. by the Name of Freſlou v. Eure, and ſays, that the ſame Diverſity was 
apreed, — Bur it is ſaid there, that if the Arbitrators award that the Poſſeſſer ſbould bold the Term, 


it teems that this would not bind the Right of the other, for the award does not extinguiſh the Right 


there, us it does to pals the Poſſeſſion in the other Caſe. Ibid. 


S. It 
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Jt ſeems, that in Co. 9. Peytoe 78. this is admitted, for there See (U) pl. 


held, that an Award is in no Plea in an Ejectione firme, becauſe 11. 5: 3 

i i an Adign ot Treſpaſs. Y)p 1736 
: | accordi | G 
6. An Arbitrator may make an Award of the Arrcarages of a Rent, Br. Arbizee. 

reſerved upon a Leale for Bears. 4 Y. 6. 17. b. 2 ng 


& S. P. by Martin — See (R) pl. 6. S. C. and the Notes there. 


See (U) pl. 8. 


7. Arbitrement, that the one Party ſhall have Land out of the Poſſeſſion 
of the other, does not give Franktenement ; and it he refuſes to permit 


him to have the Land, he has uo Remedy if he has no Obligation to ſtand 


to the Arbirrement, Br. 8 53. Cites 21 E. 3. 26. 
8. An Award was, that the Plaintiff ſbould pay the Defendant 301. in 


full Satisfaction of ail Demands the 13th of Sept. and that Defendant on 


Payment ſpould ſurrender up to the Plaintiff the Poſſeſſion of a Houſe in which 
he lived, and deliver the Plaintiff a Decd whereby the Houſe was intaiPd to 


the Plaintiff &c. The Plaintiff paid the 30 l. The Court held the Award 


good; and Judgment tor the Plaintiff, Ld. Raym. Rep. 114. Mich. 8 
W. 3. Marks v. Marriot. e 


ͤ— 
— — 


(A. 2) Arbitrators. What Perſons may be. 


I NIEITHER natural or legal Diſabilities do hinder any one from 


being an Arbitrator. If they are incompetent Judges, the Fault 
is in thoſe that chuſe them. They are called Arbitrators, becauſe they 
have an arbitrary Power, if their Judgment be according to the Sub- 
miſſion, It they obſerve their Commiſſion, and keep within their Juriſ- 
diction, their Sentences are definitive, from which there lies no Appeal. 
R. S. L. 1 Vol. 103. cites Wood. 921. 5 
2. A Bond is given to F. S. to ſtand to his Award by the Parties in 
Difference, being J. D. and J. R. Adjudged good by the Court, tho! 
it was objected that the Reterree would make an unreaſonable Award, 
to intitle himſelf to the Penalty of the Bond. Cumb. 100. Mich. 4 Jac. 


2. B. R. Owdy v. Gibbons. = 


3. Submiſſion was to the Plaintiff himſelf and another; and this being 4 Mod. 226. 


objected in Arreſt of Judgment was held good; per Cur. Cumb. 218. 5. C. and 


the Objec- 
tion was not 
5 5 „ = allowed. 

4. Dolben J. ſaid he remember'd a Caſe where a Gentleman's Steward 4 Mod. 226. 
brought an Action in his Maſter's Name, and Defendant enter'd into ſays Dolben 
Rule by Conſent to pay what the Plaintiff ſhould think fit; and my Ld. J. cited it 

22 | as Serjeant 
Hale held it to be a good Submiſſion. Cumb. 218. Mich. 5 W. & M. Aard's 
in B. R. in Caſe of Matthew v. Ollerton. : Caſe, and 
| that it was 
thus, viz. The Serjeant took a Horſe from the Archbp. of Canterbury's Steward for a Deodand, and 
the Archbiſhop brought his Action; and it coming to a Trial at the Aſſiſes in Kent, the Serjzant by 
Rule of Court referr'd it to the Archbiſhop to ſer the Price of the Horſe, which he did; and the Ser- 


jeant afterwards moved the Court to ſet aſide the Award, becauſe the Submiſſion was to the Plaintiff 
himſelf; but it was denied by my Ld. Hale and the whole Court. 


Mich. S W. & M. in B. R. Matthew v. Ollerton. 


M 3 (B) Where 
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S. C. cited by Doderidge J. as adjudged. Palm. 108. Paſch. 17 Jac. 
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(B) Where the Submiſſion is with a Condition to per- 
form it, in what Caſes the Condition is broke, if it be 
not performed. Condition. Award. 


* Br. Arbi- 1. F the Condition of an Obligation be to perform an Award be. 


N Fe tw-een the Parties of ſuch Things, if the Arbitrator awards a Thing 


& S. P. ſ-«ms £0 be done meerly out of the Submiſſion, he 18 not bound to perform 
admitted. it. * 8 Y. 6. 18. b. 9 E. 4. 43. b. 44. | | : E 
Br. Arbi- 2. But otherwiſe it is if the Award be of a Thing depending upon 


„ K 6 the Principal. 8 Y. 6. 18. b. 
4 8. P. ſeems admitted. | | 


See (C) pl. s. 3. Ik the Submiſſion be of a Term, and all thereupon depending, and 


S. O. & S. P. the Award is made of the Rent which ſhall become due at Michaelmas 
and che Notes next enſuing, this is void, becauſe it is not within the Submiſſion, 


there. . | 
and the Obligor is not bound to perform it. Mich. 10 Jac. B. B. 
- mga Wicker, ddjudged. e 


Roll Rep. 4. Ik the Condition of an Obligation be to perform an Award of 
8 * p. all Actions between them, and the Arbitrators make an Award that 


agreed ac- One ſhall make à Releaſe ro the other of all Actions till the Day of the 


cordingly Award made, which was after the Submiſſion, this is a void Award, 
by the Coun- Hecauſe it comprehends more Time than was ſubmitted; for by the 


bel and the Submiſſion ſuch Actions only which were then between them were 


Court, as to 


the making lubmitted, and this ts intire, and therefore the Obligor is not bound 


a Releaſe ro tu perform it. Mp Reports, 14 Jac. * Vanlore againſt Tribb, dd. 


the Time of judged. Co. 10. + Moor and Beedle, 131, 132. ADJUDgED. JI. 42 El. 
the Award. + Knuap and Mawe, Rot. 21 1. adjudged. 9. 12 Jac. B. R. between 


Fs. Van. J Lindſey and Aras, adjudged. M. 13 Jac. B. N. between I Lan- 


lore v. Drib- ey and Hutton. 
ee, | 
& S. P. accordingly. 


adjornatur.—— Le. 170. pl. 238. 


del v. Moor, S. C. but S. P. does not appear. 
67. S. C. adjudged. 


+ S. C. cited Roll Rep. 437. pl. 2. as adjudged, — 
Bridgm. 59. as adjudged. J Godb. 255. pl 352. S. C. but I do not obſerve any thing faid 
as to this Point. Roll Rep. 6. pl. 7. S. C. & S. P. agreed by Haughton, and admitted per Cur. — 
2 Bulſt. 38. S. C. but nothing ſaid as to this Point. Cro. J. 447. pl 27. Mich. 15 Jac. 
S. C. & S. P. agreed per tor. Cur. accordingly. -Roll Rep. 268. pl. 44. S. C. ſays that the Award 
was that he ſhould give a Releaſe to the Day of the Date of the Releaſe. No Judgment given. 


enk. 264. pl. 


Where an Award is, that the Parties ſhall releaſe the one to the other all Actions to the Time of the Award, 


if one who is to make a Releaſe renders a Releaſe of all Actions to the Time of the Submiſſion, this was 


held by Windham I. a good and ſufficient Tender in Purſuance of the Award, (or rather of the Sub- 
miſſion, as the Reporter ſays he intends it.) Sid. 365. pl. 13. Paſch. 20 Car. 2. B. R. Baker v. 
R ochelter. _ 92 5 5 . oY | „ | 

An Award was, that the Defendant ſbould releaſ. to the Plaintiff to the Time of making the Award. It 
was objected, that this would diſcharge the Bond of Submiſſion. Sed non allocatur, becauſe divers 
Things are to be done together, and if all had been done the Releaſe would be no Prejudice, and differs 


from the Caſe where Honey is to be paid after the Releaſe is to be given; and Judgment for the Plaintiff. 
Raym. 169. Mich, 20 Car. 2. B. R. Barker v. Durrant. 


„ If the Condition be to ſtand to the Award Et. and the Award is 


Fol. 243- that one thall pay 151. to the other, and that J. S. a Stranger ſhall enter 


(D. into an Obligation to pay it at a certain Day, this Award is void as to 
1. S8. C. the Entry into an Obligation by the Stranger, and the Obligor is 


not 


But ſee infra pl. 21.—— (C) pl. 3.—(M) pl. 4.—( N) pl. 1. and the Notes 
there. Gouldsb. 91. 4 4. Trin. 30 Eliz. S. C. held accordingly by all the Juſtices ; ſed 
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vu ithin the Submiſſion, and void for the other. But to this Point none of the other Juſtices ſpoke. 
Mo 359. pl. 489. Sims v. Pit, 8 C. & S P. adjudg'd accordingly.— Rep. 57. b. 78. a. Samon's Caſe, 


the ſame Cale. 


, Arbitrement. — 4.3 
not bound to perform it, becauſe it is out of the Submiſſion. Co. 10. + Cro. E 4 
* oor and Becale, 13 1. b. adjudged, and there cites 10. 24 El. pl 1. Ec- 


B. B. Rot. 2417. between + Ecclesfeld and Malliard, abjudged, Ff ev. 


6. So it is where the Award is to pay a certain Sum of Money to as. C. The 
Stranger who is out of the Award, this is void. Co. 10. Moor and Award was. 
Beedle, 131, b. Contra + 22 P. 6. 46. b. Curia. that one of 

| e Parties 

ſhould pay to the Son of the other Party 5 1. which was bequeath'd to him, and adjudged that the Ac- 
tion did not lie; for he was not bound to pay the Money, being to a Stranger to the Award.— Godb, 
12. pl. 18. Anon. S. C. & S. P. held accordingly ; for it is in the Election of the Stranger, whether he 
will accept the Money or not. S. P. and tho' the Truth was, that the ſaid Stranger was Attorney 
to the Plaintiff, and that by the Intent of the Arbitrators he was to receive it for his Maſter, yet be- 
cauſe it was not recited expreſsly in the Award that he ſhould have it for his Maſter, it was adjudged in- 
ſufficient. D. 242. b. Marg. pl. 52. cites Trin. 3 Jac. B. R. Futrel v. White. | 

So where the Award was, that the Servant of the one Party ſhould pay to the Servant of the other 
Party 51. the Court held the Bond not forfeited ; for the Servants of either are Strangers to the Sub- 
miſſion : Bur if the Award had been, that one of the Parties ſhould pay to the Servant of the other 51: 
it had been 2 becauſe the Maſter of the Servant is Party to the Submiſſion &c. 3 Le. 62. pl. 91. 
iz. B. R. Dudley v. Malory. See (E) pl. 1. S. C. | 

+ S. C. cited Godb. 13. pl. 18. and there is a Quære made as to this Caſe; for that it ſeems not to be 
Law at this Day. See (E) pl. 4. S. C. | 


* 


J. Ik a Condition be to ſtand to the Award cc. and the Award is Cro. E. 432. 
that one ſhall aſſure Lands to the other and his Wife, where the Wife is pl. 40. S. C. 
a Stranger to the Submiſſion, there he is not bound to perform eam . 


this Award as to the mite. P. 37, 38 El. B. between mon and bitrement to 


be void for 
this Cauſe ; 


Pitt, per Curiam. 


for it being an intire Thing which was appointed to be done, and being void in Part, it is void for the 


Whole; but otherwiſe it is where he appoints two Things to be perform'd, and the one is within the 
Submiſſion, and the other not, and they are awarded to be perform'd ſeverally, it is good for what is 


S. C.—— See (N) pl. 7. | 


8. Ik A. is indebted to B. in 20 1. by ſingle Bill, and they ſubmit all Cre: . „ 


Matters between them to the Award of J. S. who awards that A. thall Pl 10 * bs. 


pay a certain Sum, (cilicet, a leſſer Sum to B. in Satisfaction of the ſaid u fed er 


Bill, tho” if he pays the Money according to the Award, yet chis can- tiff; for ir 
not be any Bar of an Action to be brought upon the ſaid Bill, becauſe being a- 


the Action is grounded upon a Deen ; yet if each of them was bound „en yr . 
to perform the Award, he ought to paß the Money, or otherways he nin S.. 
bath forfeited the Obligation; for it he pays it, and the other ſues the faction, it ĩs 
Bill, he hath forfeited his Obligation. Mill. 15 Jdc. B. N. between ey im- 
Lumley and Hutton, adzudged, upon Demurrer. M. 23 Tac. . R. * by intifr 
| : | ſhall accept -. 
„ | | 1 it in Satis- 
faction; and if he does not accept thereof, and ſues the Bill, he forfeits the Bond; for he does not 
ſtand to the Submiſſion, which is a ſufficient Tie upon him that he 3 thereof; and being accepted, 
the Arbitrement is a good Bar. Roll Rep. 270. S. C. & S. P. by Coke Ch. J. ro which Haug hron 
J. agreed... C. cited by Doderidge J. Palm. 195. | Y 5 


9. Ik a Coudition of an Obligation be to perform an Award, If « Man 


Where the Submitlion is of all Matters depending, and the Award is E Une = 


particular 


ter made of all Matters generally, this 1s vold, and the Obligor not Conrorer, 
bound to releaſe the Matters depending. Tr. 4 Jac, B. B. bead the ar- 
tween Hames and Armſtead adjudged. Ws | | bitrators a- 


| | ward gencral 
Releaſes, which are executed, the releaſe no more than the particular Controverſy. Ld. Ray m. 
Rep. 116. cites it as reſolved Mich 3 W. 3. B. R. Stevens v. Matthews. : | 
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Queſtion was, whether this ſhould excuſe the Performance of the Award. T 


Arbitrement. 


ä— ñ.— — OO 


Condition 10. Tf two ſubmir to the Award of J. S. of all Matters between 
( * Q pl. them till the Submiſſion, and then each of them promiſes to perform 
but not S. P. the Award, and J. S. after awards, that whereas one was bound in an 
bbligation to the other, (which was made atter che dubmiſſion, and be- 
fore the Award) that the Obligee ſhould deliver up the Obligation to 
the other in full Satisfaction of all Matters between them, and a- 
wards further in ſuch Manner that all was good, tif the aforeſaid 
Award was good; though this Obligation be out of the Sub- 
miſſion, becauſe it was made after the Submiſlton, yet he is 
bound to perform it, becauſe it is to be given in Satistaction 
of Matters contained within the Submiſſion, as a Yorſe or Money may 
be given in Satisfaction, tho' they are not within the Submiſſion, 
Trin. 15 Jac. B. B. between N:c&/as and Thomas adjudged. (Re- 
porter [ſays] Quere this, for this is a Thing in Action between them, 
and out of the Submiſſion, and ſo nor like to the Caſe of the Horſe, 
unleſs the Horſe was in Diſpute between them after the Submiſſion.) 


11. And it ſeems, that if the Award be to give his Horſe to the o- 


ther in Satistaction, that he is not bound to perform this, becauſe 
this 15 out of the Award, for he may as well award him to give his 
Gown or other collateral Matter, but Money 1s Menlura rerum, 
and therefore it may be awarded to be paid in Satisfaction. Con⸗ 
tra 9 E. 4- 44- per Mople. 


12. Tf an Award be that one ſhall ſerve the other 2 Years in Satis- 


5 Action, he is not bound to perform this. 9 E. 4. 44 
+ F 13. Tf the Award be that one ſhall releaſe all his Right in certain 
* Fol. 244. 


r6. ciresS C. J. S. for a Title of certain Land, and the Arbitrator awards the Land 
per Moyle, 


Fr x, to one, and that the other ſhall releaſe to him ſtc. tha this Award is 
bitrator has void as to determine the right and to change the Eſtate, vecauſe it 
no Power to fS teal, yet becauſe it is within the Submiſſion he is bound to per⸗ 


make Award form it. 9 E, 4. 44. 95 


of a Thing 


Real ſo as to determine the Right of it; But per Needham the Award is ſo far good, that if it be no: 
performed the Obligation is . b. pl. 6. Paſch. 23 H. J. it was held by Grevi! 
and Pollard, that unleſs ſome perſonal Thing be join'd with the Title, Right &c. of Land ſuch Arbitre- 
ment is void, and that an Obligation with Condition to obey ſuch Award is void alſo; but the Book 
ſays Quere, for others held clear contrary it there were ſuch Words, viz. to ſhew Title &c, 


I 
_ 


n p 8 * PT”. 
5 1 Cx i. 
:. <4 "FG : | | 


gong Lands (*) of which the other is ſeiſed, in Satisfaction ot a Treſpaſs, he 
Nah. Art. is not bound to perform this. Contra 9 C. 4. 44 per Yople, 
trement, pl. 14. If the Condition of an Obligation be ro itand to the Award of 


Fitzh. Arbi- 15. Tf the Condition of an Obligation be co ſtand to the Award of 


trement, pl. 


16. cites 8 C. J. S. of certain Matters, und the Award is that one ſhall make a Re- 
S. P. ac. leaſe to the other, if they do no not do it the Condition is broke, 


cordingly by thongh there is not any Means to compel them to make the Releale 


was that the ; 45, Ik the Condition of an Obligation be to ſtand to the Award of 


Plainrif up. J. S. If the Award be impoſſible the Condition is not broke, 8 K. 


on all Occa- 4+ I. b. 


ſions ab-inde 17). * As If the Award be to pay a Sum at 2 Day paſt e Condition 
ſhould boid ig not broke... $ E. 4 2. FR OY 


2 Seats in 


ſuch a Church peaceably and quietly without Diſturbance by the Defendant, and that on 1 Nov. the 
Defendant ſhould deliver up the Seats to the Plaintiff, The Defendant pleaded, that the Plaintiff en- 


joyed the Seats prout till 30 Oct. next after, on which Day thev were pulled down without his 


Knowledge or Content, per quod he could not deliver them to the Plaintiff on the ſaid 1 Nov. The 


Curia adviſare vult See 2 Mod. 27. Paſch. 27 Car. 2. C. B. Brid 


es v. Bedingfield. 
* Koll Rep. 6. in pl. 7. Arg cites 8 E. 4. 8. P. oy = 5 


18. Jt 


he Caſe was argued, but 


Arbitrement. 45 


18. If there be a Controverſy for a certain Thing between A. and B. * Br. Con- 
of the one part, and. C. D. and E. of the other part, and C. in Conſi- ditions, pl. 


deration of 6 d. given him by A. and B. ſubmits the Matter for himſelf A 
and D. and E. and aſſumes to ſtand to award, and A. and B. ſubmit of D and E. 


the other part, AND the Arbitrators award that C. ſhall pay ſo much to are not Stran- 
A. and B. in Satisfaction of the Controverſy, this is a good Award, dere tho 


and C. is bound to perform it, tho' it concerns two Strangers to the they are not 


bound in the 


Submiſſion, for C. hath undertaken for them. 1. 14 Jac, Bullock Obligation, 


v. Dalby and Gadwod at Serjeant's Inn in a Writ of Error adjudg for they are 
ed, and the Judgment affirmed. * 22 E. 4. 25. P. 10 Jad. in ac veff as 


in as well as 
B. B. C. and there- 


fore are not 


Strangers to the Obligation, becauſe named in the Condition thercof. Br. Arbitrement, pl. 41. cites 


S. C but not exactly S. P. | 


19. Ik the Condition ot an Obligation be to perſorm an Award, and 
the Award is that the Obligor and a Stranger ſhall pay to the other 
Party 1c l. though this is void as to the Stranger, pet it is good 
as to the Obligor, and he is bound to perform iw. M. 10 Jac, B. 
R. per Curiam, between Gray and Wicker, 2 80 
20. If the Condition be to ſtand to the Award of J. S. and 
J. D. and they award that he thall ſtand to the Award of another, he 
is not bound to perform this Award. Hill. 37 El. B. between Lower 
and Lower, per CUrtam. Te £5 b 
21. Tf a Condition be to ſtand to the Award of J. S. of all Mat- oy . pl. 
ters tc. ita quod Arbitrium fiat de Premiths, and the Award is made 8 P.—(C)pl. 
that one ſhall do two Things, of which one is to make a Releaſe of all ;. S. C— 
Lions till the Releaſe Which is out of the Award, and fo void, and () pl. . 


the ocher is good, the Obligor is bound to perform that which is & < adde 


good, becatiſe they are not intire, and tho the Award be that he 
ſhall releaſe all Actions, pet it does not appear that there were any Ac- 
tions between them, ſo that the Releaſe is made de JIrzimtflts for 
any thing that appears. My Reports, 14 Jac, Vanlore and Trilb, 
adjudged. 1 . 

22. So it would be a fortiort if the Condition was without this 
Clauſe ita quod Arbitrium fiat de Præmiſſis. Co. 10. Moor an 
Beedle, 13 1. b. adjudged, becauſe there is a Recompence of each Side, 
tho' not all the Recompence which was intended. 5 
23. Ik a Condition be to ſtand to the Award of J. S. of all Mat- Hut. 20 Al 
ters c. ita quod Arbitrium fiat de Præmiſſis, and the Award is made 3 1 
upon the Premiſſes that one ſhall * releaſe to the otijer all Mlatters till q gent 
the Award, which is out of the Subwiſſton ; tho' there are Matters the Court a. 
between them which aroſe atter the Submiiſion and before the Award, greed, that 
yet the Award is good, ik it be not averred to the Court that 1 0 
were Matters between them in the mean time. 19. 17 Jac, between F.. 514.0 
Alablaſter aud Clifford, adjudged. = „ 
| gatioh It ws 


of the Obli- 
a good Performance; and ſays, that this Caſe had been adjudged before between Nichols and Grandie. 
— 8, C. cited 3 Lev. 344. in Caſe of Nicholas v. Chapman. Mich. 4 W. & NM. in C. B. in which 
Caſe it was adjudged, that where an Award was made to reicaſe all Demands generally, this ſhall re— 
late to the time of the Submiſhon only, and a Releaſe to ſuch time is a good Performance. — It u 
held, that an Award of a general Releaſe of all Demands till the time of the Award is good ; for no- 
thing ſhall be intended to ariſe in the mean time ; and if anv new Controverſy or Demand did happen 
in the mean time, the Award as to that new Demand or Controverſy is void, becauſe it was not with- 


in the Submiſſion, and therefore it is a good Performance of it to terder a Peleaſe of all Matters in 


Controverſy to the time of the Submiſſion, which is all that he is bound to releaſe ; and if any 
new Controverſy has happened, which is not to be intended, he ther pretends to excuſe the Non-per- 
formance ought by his Pleading to ſhew it. 1 Salk. 54. pl. 14. Trin. 2 m. B. R. Simon © Gavil.— 
S. P by Holt Ch. . 2 Ld. Raym Rep. 96. in Caſe of Squire v. Greven S. C. Ser (O) , 2,3, 1,5. 


3 3 
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* 


Cro. C. 216. 24. If the Condition be to ſtand to the Award of J. O. of all 

pl. 1. Ward Matters depending till 29th = EC, ita quod qc, and the Award 

"+ tas" recites, that whereas chere (*) were depending the ſaid 29th Jan. divers 
Matters &C, and he awards de & ſuper Præmiſſis of all Matters till the 

v. Uncorn, 28th Jan. yet this is a good Award, becauſe it does nor appear, that 

S. C. adjudg- any Matter was depending the ſaid 29 Day ot Jan. which was not de- 

ed accord- . | 

a nding before the ſaid 28th Jan. and therefore without ſpecial Mat⸗ 

ingly.—8. pe | , | | 

C* cired per ker ſhewn, it ſhall be intended a good Award wich the faid Aver- 

Cur. 12Mod. ment de & ſuper Præmiſſis. Tr. 7. Car. B. N. between Warde and Uu- 

ubmiſſion N 53 
was made of all Matters &c. iſt Dec. 13 Jac. Ita quod, the Award be made at or before the 5th Dec. 


following. They awarded the Defendant to pay to the Plaintiff 1001. and that the one ſhould re ea'e 
the other all Actions and Demands, from the 28th Nov. next before; the omitting the two Days be- 


fore the Submiſſion was objected to, for that there might be divers Controverſies between the ſaid 


Time, which are not arbitrated, and conſequently that is no Award according to the Submiſtion, ſed 
non allocatur ; for it ſhall not be intended, unleſs it had been ſhewn ; but had it been ſhewn, that any 
were depending raiſed in thoſe two Days, which were not before, then the Arbitrement had been vod 
in toto. Cro. J. 577-578. pl. 6. Trin. 18 Jac. B. R. Busfield v. Busſield. 2 Roll Rep. 193. Buftield v. 
Buffield, S. C adjornatur.—8Sce (M) pl. 5. 


Palm. 109. 25. Ik the Condition be to ſtand to the Award of J. 8. ita quod 
722 5 1; - the Award be made, ſigned and delivered by the Arbitrators as their 


| Error out of Deed betore ſuch a Day, and after the Arbitrators make an Award, 
C. B. Thaire AND this is ſealed and delivered as their Deed, but they did not ſign 
v. Thaire S. it, the Obligor is not bound to perform it, for the ſigning is a 
1 and C particular Thing Diſtinct from the Delivery. Mich. 17 Jac, B. 
adjornatur. Per CUrtam, i : | 
Bur Ibid. „ „5 
112. S. C. was moved again in Mich. Term, and the whole Court agreed, that there ought to be ac- 
tual Signing under their Hands, becauſe it was conditional and not general, and Judgment according- 
3 2 Roll. Rep. 183. S. C. adjornatur; but S. P. was cited there, and affirmed to have been ad- 
judged accordingly in Ealing's Caſe ——Ibid 243. Mich. 20 Jac. the Caſe of Thaire v. Thaire was 
Cited by one at the Bar to have been adjudged accordingly. 3 | 
So where the Award was delivered to the Defendant in Writing under their Seals, but not under their 
Hands, it was adjudged for the Defendant, Palm. 121. Mich. 18 Jac. Gardenfield v. Lane. bid. 
Cites S. P. adjudged accordingly, in Caſe of Salteſs v. Gillings. Bulſt. 110. Paſch. 9 Jac, Scott v. 
Scott, S. P. adjudged accordingly ; and it was agreed per tot. Cur. that if an Arbitrator cannot write his 


Name, he ought in ſuch Caſe to ſet his Mark to the Award. ——— 2 Mod. 77. Paſch. 22 Car. 2. C. B. 


Columbel v. Columbel, S. P. as to it's being under the Hand as well as Seal, adjudged accordingly. 


26. If two put themſelves in Arbitrement of all Actions Real and 


Perſonal, or ot the Poſſeſſion and Right, and the Arbitrators give their 


Award tor one of the Parties, or for one Thing only, this is a void 


Arbitrement ; but Walſh ſaid, that if the Parties are bound the one 


to the other to ſtand to the Award, they are bound to perform the 
Award, tho? it be void, to fave the Penalty; quod Brown and Dyer ne- 

gaverunt, for a void Arbitrement is as none, and cited Trin. 22 H. 6. 46. 
Dal. 43. pl. 27. 4 Eliz. and ſays, that it was adjudged ; Paſch. 24 Eliz. 
that the Condition to perform an Award which is void, is void, and 
that he is not bound to perform it. | 


2). Debt by J. H. againſt J. B. upon an Obligation, the Detendant 


ſaid, that Actio non, for the Condition is, that if the ſame F. B. and 


his Partners ſball ſtand to the Arbitrement and Fudgment of F. H. of all 
Treſpaſſes and Fudgments between F. B. V. F. and K. P. and their Part- 
ners, that then &c. and ſaid that J. H. awarded, that the [aid Defen- 
ant pay lol. 10 N. F. which he tendered, and the other refuſed, and al- 
ledged what Day, and that he did not make other Award, and the Plea 
awarded good; tor it may be that there was no Cauſe that any other of 
the Companions ot the Eid W. F. ſhould have any Thing, but he was 
compell'd to fhew, what Day the Award was made, and what Day Le 
tendered, fo that it might appear it there was Laches in him or nor, 

3 | tor 
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— 


for when the Award is made, that he ſhall pay ſo much, he ought 
to pay it immeditely when no Day is limited, and ought to ſeek the 
party; quod nora, and fee that the Obligee and the Arbitrator were one 
and the ſame Perſon. Br. Conditions, pl. 182. cites 22 E. 4. 25. 

28. Memorandum; where Men enter into Arbitrement, and every one When an 
is bound to the other in an Obligation or other ſuch Covenants, and Award con. 
are obliged to perform it, and it is awarded, that each Releaſe to the other pore 3 5 Gabe 
all Actions &c. there it ought to be expreſly all Actions before ſuch a Day, mitted and 
which ſhall be before the Date of the Obligation; tor otherwiſe, the more, it is 
Obligations of the Award, or the laſt Obligations to perform the Co- crop _ 
venants, ſhall be alſo releaſed, which ought always to be taken Care of. Ma 


4 miited, and 
Br. Aſſurances, pl. 4. vold for the 


5 | Reſidue. Cro. 

| | J. 664. pl. 15. Hill. 20 Eliz in Cam. Scacc. Webb v. Ing ram. 
Where Releaſes have been awarded, the Subimiſſion Pond ſhall be intended to be excepted ; ſaid by 

Treby Ch J. to have been ſo held. Ld. Raym. Rep. 115, 116 


Actard to make general Releaſes till the Time of the Award is rod; becauſe as to Meſne Acts, be- 
tween the Submiſhon and Award, the Award is void, and therefore does not excced the Submiſſion; 
cited Ld. Ray m. Rep. 116. as adjudged, Hill. $ W. 3. B. R. Cooper v. Pierce.—S. P. and it is good for ſo 


much as goes to the Time of the Submiſſion, and void for the Reſidne. 10 Mod. 201. Hill. 12 
Ann. B. R. Abrahat v. Brandon. 


29. Debt upon Obligation to ſtand to the Award of J. S. of 47 Contro- Mo. 686. pl; 
verſies between them; J. S. awarded, that the Defendant foonld deliver 04h S 
to the Plaintiff 6 Kentiſh Cloaths, which were bartered by F. D. for the e Eo: 
| Thred of the Plaintiff ; it was objected to be out of the Submiſſion ; the ed in Error. 
Court ſaid it ſhall be intended to be in Controverſy, if the contrary 
be not ſhewn, and that they were in the Hands of the Defendant, and 
Fanten tor the Plaintiff Cro. E. 117. pl. 5. Paſch. 32 Eliz. B. R. 

anvivee v. Vanvivee. . e 5 5 

30. Award was that one pay to the other 10 JI. and alſo t give Se- Roll. Rep. 
curity to him for the Payment thereof; this Award, as to the Security 22 fl 24. 

to be given, was held clearly void; but the Defendant who is to pay de "aha 
the Money, may, by his own Aſſent, give Security to pay it, but can- An Award 
not be entorced by Award to do it, and Judgment accordingly. 2 Bulft. was 70 find 
260. (but wrong paged 262.) Mich. 12 Jac. Duport v. Wildgooſe. Srrety tor 


Payment of 
the Sum awarded. Exception was taken that it was not good, becauſe the Arbitrators cannot compel 


him to find Strangers to be Sureties for him; and cited 5 Rep. Samon's Caſe. But G. Crooke ſeemed 
e contra, for that the Award is, that he ſhall find Surety by Obligation for the Sum 
whereof 1s, that he ſhall become bound 
in Caſe of Lumley v. Hutton. 


f ; the Meaning 
for it, and not that he is bound to find Suretics. Roll. Rep. 2-5 


— — 


31. A Submiſſion was of Controverſies between the Plaintiff and Defen- 
daut, and his Wife, for divers Sums of Money laid out for the Wife at her 
Requeſ?, dum ſola filit. The Award was that the Deſendant ſhould pay the 
Plaintiff 340 J. for all Montes laid out by him tor the Wite, dum ſola 
tuir; and all the Suits between them ſhould ceaſe. The Court held 
the Award void, it being to pay 3404. for all Sums laid out for the Ten. 
(cinittiug the Words, viz. at her Requeſt) and ſo is more than was ſubmir- 
ted; and ſo Judgment was reverſed. Cro. J. 639. pl. 3. Trin. 20 Jac. 
B. R. Waters v. Bridges. 

32. Where there is an ta quod in the Clanſe refering to the Arbitrators, 
and the Award is made by the Umpire, yer the ira quod by Conſtruc- 
tion Mall relute as well to the Umpire as the Arlitrators; agreed per 
Cur. tho? they tor ſome time doubted thereof. Lev. 139. 143. Mich. 16 
Car. 2. B, R. Bcan v. Newberry. 

33. An Award was made 5th Feb. e & ſaper Prmiſſis, that te Doe 
fradant within a Week after the Award, fpould pay the 1'laint iff =. 195: 
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nn. 


in Satisfaction of all Demands; and that upon Payment thereof, each ſhould 
releaſe to the other all Demands; after the Submiſſion, and before the 
Award, a new Controverſy did ariſe, (viz.) on the 6th Feb. tor thar 
the Detendant did break and enter the Plaintitt”s Cloſe called B. where- 
of the Arbitrators had Notice; after Argument, it was reſolved, per 
rot. Cur. that the Award was good ; and a Diverlity taken where che 
Award is, in Satisfaction of all Demands till the Award, or a Releaſe 
of all Demands till the Award, this is ill, but where the Award is ge- 
neral, without Limitation to what Time, and made de & ſuper Præmiſſis, it 
ſhall be intended till the Time of the Submiſſion, which is good, and Judg- 
ment for the Plaintiff. 3 Lev. 168. Mich. 36. Car. 2. C. B. Robinet v. Cobb. 
An Award 34. Submiſſion of all Matters to the Time of the Award; the Award 
1 was made in October, that one of the Parties ſbould releaſe all Actions in 
the Time of December following, per Cur, tis good, unleſs it ſhould be ſhewn, that 


the Award, ſome new Cauſe ot Action intervened. Camb. 156. Short v. Maynard. 
has been held 5 | | | 

ood for a long Time, (tho' Anciently otherwiſe) becauſe it ſhall not be intended, unleſs the contrary 
G ſhewn, that any other Matter aroſe, between the Submiſſion and making the Award, and if no 
Matter did ariſe, the Arbitrator has awarded no more than he ſhould do; and fince that a ſecond Rea- 
ſon has been added, that ſuppeſing other Matters to have ariſen, yet as to that, the Award is void; the 
general Words being to be expounded of all Matters in Controverſy at the Time of the Submiſſion, and as 
to other Matters ariſing ſince, to be void; ard if in ſuch Caſe, the Party ſubmitting to the Award, 
ſhould make a Releaſe to the Time of the Submiſſion, it would be a good Performance of the Award. Jud. 
pro Quer. 12 Mod. 116. 11) Hill. 8 W. 5. Hooper v. Pierce. . 


35. Award was that the Defendant pay 10 l. in full of all Demands, and 
that the Plaintiff releaſe to him &c. The Court held, that it the Plain- 
tiff would nor receive the 101. becauſe he would not be obliged to 
releaſe when the Defendant tendered, and he retuſed, he was as much 
obliged to releaſe upon the Tender and Refuſal, as it he had actually re- 
ceived the Money. 1 Salk. 74, 75. pl. 14 Trin. 2 Anne, B. R. Simon 
v. Gavil. 1 „„ 

35. The Arbitrators awarded the Bonds of Submiſſion to be ſurrendered. 

It was objeQted that this exceeded their Authority; and Holt Ch. J. held 
it void ; tor they could not award any 'Thing concerning them. Ld. 

_ Raym. Rep. 553. Hill. 11 W. 3. Doyley v. Burton. | Cn 

36. Where the Submi ſſion is ſpecial of all Coutroverſies between the Plaine 
tiff and Defendant as Adminiſtrators &c. and the Award is, that they 
Haul execute mutual general Releaſes according to the Extent of the Sul- 
mi ſſion; it was held by Holt Ch. J. that the ſpecial Words of the Sub- 
miſſion explain the Generality of the Award. Ld. Raym. Rep. 533. 
534. Hill. 11 W. 3. Doyley v. Burton. ED 5 

37. Submiſſion was of all Actions &c. between the Plaintiff and Defcu- 
dant. In Debt on the Bond, the Defendant pleaded no Award, che 
Plaintiff replied, and fer forth an Award of all Actious between the Plauu- 
tiff and Defendant and his Wife, and that Defendant pay the Plaintiff 20/ 
in Satisfaction of Law-Charges due to him by the Defendaut's Ib:fe, as 
Executrix of &c. It was mov'd in Arreſt ot Judgment, that the Sub- 
miſhon ſhould have been of all Actions between the Plaintiff and thc 
Detendant and his Wife; but it was held that it was good as it is, be- 
cauſe upon the Defendant's Inter-Marriage with his Wife, who was the 
Widow and Executrix of her former Husband, the Plaintitt had ar 
immediate Demand on him; and the Court being ot that Opinion, held 
the Award good, and ſo the Judgment was athrn;*'d. 8 Mud 212. Hill. 

10 Geo. Morſe v. Sury. 1 


* 


— 


» lit. ad. Mi. - — 2 * 


Arbitrement. 1 


(C) Of what Things they may make an Award. 
. [Purſuant to the Submiſſion.] 


1. IF the Submiſſion be of all Actions, they cannot make an Award Br. Arbitre- 
ot ſuch Things of which the Parties have Cauſe of Action. 36 I), ment, pl. 55. 
6. II. U. | cites S. Ko 


2. But other wiſe it is where the Submiſſion ts of all Actions and ps Org 


| Quarres, 36 H. 6. 11. b. When bin. 


| | ſelf of all 
Actions Perſonal, they cannot make an Award of a Servant taken, unleſs Action be thereof beg 2 
per Priſot, but Moy le contra. | 85 


3. Jf a Submiſſion be of all Actions between them, and the A- See (B) pl. 
ward is to Make a Releaſe of all Actions till the Day of the Award, £ = 21. 
which is after the Submiſſion this is a void Award, becauſe the (Nel 1. 
Time between the Submiſſton and the Award ts not ſubmitted. My S. c. * 
Reports 14 Jac, Vanlore and Triv 29. adjudged. Co. 10. Moor and 
Beedle. 132. Adjudged. 2 
op They may make an Award of a Thing which depends upon the 
Principal. TE | 

F. às ik two ſubmit all Treſpaſſes, and the Arbitrator makes an 1 
Award, and awards further that the Parties put their Seals to the A- ment = 
ward, they are bound thereby to put their Seals to the Award, for cites 'S. C. — 
this depends upon the Principal. Ouvitatur, 8 H. 6. 18. b. WAS, 5 
| N by Newton, but Chanter e contra. 885 


6. So ik the Submiſſion be of all Treſpaſſes, and the Award is that 
one thall pay 101. to the other, and that he ſhall enter into an Obligation 
ro him for it, this is good, and he ought to enter into the Obligation, 
becauſe this makes the Award effectual. 8 0. 6. 18 bb. 3 
7. Npon a Submithon of an Action, if the Award be in part, that the 
one Party thall be at ſuch a Place with his Counſel to hear the Award, 
this 1s void, becaute this is out of the Submiſſion, 19 H. 6. 36. vb. 
8. Ik the Submiſſion be of a Term tor Years of Land, and of all A Controverſy 
thereupon depending, ànd the Award is that one ſhall pay to the other for Land was 


ſubmitted, 


10 J. tor the Rent that ſhall become due on this Term ar Michaelmas a 
next enſuing, this is no good Award, for the Rent is not within the ward was 
_ Submifiton, tnalinuch as the Rent map be extinct by Surrender, % Ken 
Eviction cc. before Michaelmas. M. 10 Jac, B. R. between G72 ed char 
and Micker, adzudged. : ; | this was not 
| ED within the 

Submiſſion; to which it was anſwer'd, that as to the Payment of the Rent, tho! ir be a furare Act, 
vet being Matter of Satisfaction it is good, rho” not expreſs'd in the Submiſſion. But Roll Ch. I. ſaid 
that the Words (ſuper Præmiſſis) brings the Payment of the Rent within the Submithon, otherwite the 
awarding the Payment thereof would not be good by way of Satisfaction; but here the Controverſy 1s 
for the Pod: for which the Rent is to be puid, and the Matter does not appear to be out of the Sub- 
miſſion, and it is not neceſſary to aver that the Land was in Controverſy. Sty 306 307. Mich. 1651. 
Earnard v. King. | 2 

An Award made 23 June ordered 201. Rent, which by the Award itſelf appear'd not to be due till the 
23%, to be paid by .4 to B. in Satisfactien of 61. which the Arbitrators did judge ty be owing to B. This was 
he! to be void by Parker Ch. J. who delivered the Opinion of the Court, and cited this Cafe in Roll 
as an expreſs Authority, aud ſaid that the Reaſon is plain, viz. becauſe the Rent may become extinct, 
eicher by Surrender or Cridt ion before it is due. 10 Nod. 204. Hill 12 Anne, B. R. Barnardiſton v. 
Fou ler. See (B) pl. 3. 8. C. & 8. P. 
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00 Alrbitrement. 


9. Where 2 Men for Variance of the Manor of D. put themſelves in Ar- 
bitrement of 2 of this, and of all Act ions and Demands, and it is awarded 
that he ſhall make Partition of the Manor, and that the one deliver to the 
other a Deed of Annuity, which the other claims in Fure Uxoris, this is a 
good Award, tho' the Manor between the Parties was the principal Cauſe, 
and this by reaſon of theſe Words, all Demands ; tor where he claims 
the Deed of another in jure Uxoris, this is a Demand. Quod nota. Br. 
Arbitrement, pl. 22. cites 21 H. 6. 18. 
10. Award was, that R. the Defendant ſhould have the Land, yielding 
aud paying 101. a Near, and that T. the Plaintiff, in further Aſſurance, 
ſhould levy a Fine to R. and that R. fhculd grant and render to T. The 


Words (yielding and paying) do not make a Condition, becauſe it is 


not knit to the Land by the Owner himſelf, but by a Stranger, viz. the 


Arbitrator ; but it is a good Clauſe to make the ſame an Article in the 


Award, which the Parties are bound to perform on Pain of Forteiture of 
the Recognizance ; which Wray conceſſit, and that this Rent ſhall not 
ceaſe by Eviction of the Land. 3 Le. 58. pl. 86. Mich. 1) Eliz. B. R. 
Treſham v. Robins. ** 
A Submiſ- 11. Submiſſion was of all Debts, Treſpaſſes, and Injuries. The Award 
hon wasof «as tor the Defendant to pay &c. and 70 releaſe all Actions, Debts, Du- 


rocky FR ties, Treſpaſſes, and Demands. It was objected, that the Words (Duties 


ey, Claims, and Demands) extend further than the Words in the Submiſſion, and fo 


and Demands the Award exceeds the Submiſſion, and therefore void. Doderidge and 
Whitlock J. held the Award well made, and according to the Submiſ- 


Award was, 


bat th > fion. Jones J. thought the Award more large than the Submiſſion, But 


Plaintiff re- the Breach being aſſigned in the Non-payment of the Money according 


leaſe tothe to the Award, the whole Court agreed that this is within the Submiſſion, 


Defendant 


at Bi. and fo good, and Judgment tor the Plaintiff. 3 Bulſt. 311. Mich. 1 Car. 


Specialties, in B. R. Cable v. Rogers. 55 


Judgments, | 7 Fo 
Executions, and Extents. It was objected that this exceeds the Submiſſion; ſed non allocatur ; for 


Debts, Sums of Money, and Demands, whether due by Bond, Judgment, Execution, or Extent, arc 


within the Submiſhon, and conſequently the Arbitrators may award a Releaſe of them. 2 Saund. 188. 
199. Mich. 22 Car. 2. Roberts v. Mariet. 2 Saund. 73. S. C. but S. P. does nat appear. Lev. 


300. S. C. but not 8 P.- Mod. 42. pl. 95. S. C. but S. P. does not appear.— Ibid. 290. S. C. & 


S. P. ſeems to be touch'd at. 


12. Upon a Submiſſion to ſtand to the Award, touching all Matters i 


| Difference between the Parties, the Award was that they make General Re- 


| leaſes to each other of all Demands. Upon Error brought it was infiſted, 
that the Word ( Demands) is of a larger Signification than the Word 
Differences.) But Roll Ch. J. anſwered, That if the Releaſe be more 
large in Words, yet it is good enough; tor it ſhall be intended only of 


all Matters in Debate between the Parties, and the Court will not intend 


other Matters, unleſs ſhewn in Pleading; and to this the Judges agreed, 
and judgment for the Plaintiff, Niſi &c. Sty. 170. Mich. 1649. White 
v. Holford. : 5 Ys 

' 13. An Award ordered 81. to be paid for Charges and Expences. Lxcep- 
tion was taken, that this was not ſubmitted by the Parties, and ſo no 
Award ought to be made of them. But Roll Ch. J. held that it was 
within the Submiſſion, becauſe the Arbitrators have Power to allow 
Charges; and atterwerds Glyn Ch. J. held accordingly. Sty. 459. 
Trin. 1655. Dod v. Herbert. 

134. Where the Submifon is general and conditional to end all Contro- 
ver/tes, an ludictinent for a Barretry is not a Controverſy between the 


Parties within the Meaning of the Submiiſion; tor that is the King's | 
Suit, and 11 the Arbitrators award the Cealing of ſuch a Proſecution, it 


wont be void, becauſe it would be to otrutt fuſticc. Relol ved. 
Freem. Rep. 294. pL 208. Mich. 1675. Horton v. Benſon. 


(P) Whit 


2 
1 
= * * þ x om be 5 
; L n _ os - + 
TY © , q : * 
x . an 46 ; <4 „ - 1 * os 0H; 1 * 
7 ** 2 4 - rs i N i. = 
a 24". + n . : 
At, 5's DA LA qo aA | - F 
ere ˖ 
0 5 - 9 * 
* 


t 
1 
l 
k 
1 

_ 


* 


be 
q 
* 
7 
= 
_ 
4 
1 
1.4 
s 
" 
WW. N 
48 
"* 
mþ 
2 
6 
- 
qv 
4 
7 r 
* 
.v% ” 
1 LU 
＋ 
F 1 
1 
A 
4 h 
p - . 
7 
4 
2 
+ 
F 
p 
7 
A 
* 
1 
* 
5 
„ 
5 
GH 
„ 
10 
RY 
4 
a 7 Va 
EF". 
- 
: 
* 
i 
2 * 
* 
as 
12. 
VU 
. 
1 
2 
* 
Ss o 
. 
3 
" 
"=z 
5 
— 
K 


3 3 
7 bending EE 


IR n 
R 


— 
ml. «< 1 * 1 
* 2 K K 3 


Submiſſion extends to this Debt. 


ſhould ceaſe, it could neither be the Intention of the Arbitrators that their Award, nor 
that their Submiſſion ſhould extend to Suits between A. and B and others; and the Law is plain that 
the Proſecution of a Suit between A. and B. and others, is no Breach of the Award, be the Intention 
of the Parties what it will; Per Parker Ch. J. 10 Mod. 204, 205. Hill. 12 Ann. 3 R. Barnardit⸗ 


themſelves to the Award of J. D. of all Matters between them, J. S. ices for” 
map make an Award ot any Matter between A. only and C. though B. F. 7 tne 


ſelves in the Award of W. P. of all Actions and Demands betaveen tien, that in thoſe Caſes tl 


Arbitrement. — 


(D) What Things ſhall be ſaid to be ſubmitted. 


1. IF the Baron and Feme are poſſeſs'd of a Term in the Right of 


the Feme, as Executrix of her firſt Dugband, and a Stranger 
pretending Title thereto, and the Baron by Mriting ſubmits to an Award 
tor the Intereſt and Title of the Leaſe, and the Arbitrator awards one ; 


Part to the Pretender, and the other * Moiety to the Baron and Feme, * Fol. 246. 


the Feme, after the Death of the Baron, ſhall be bound by this LEVSI 


Award. D. 2 Eltz. 183. 57. Quere. 


2. If d Feme be indebted to J. S. in a certain Sum, as Adminiſtratrix Cro. J. 445» 
to J. D. and ſhe cakes Husband, and the Husband and J. S. ſubmit all pl. 27. S. C. 
Matters between them to the Award of M. M. he may make an Award achudged, 


of this Debt, which is due by the Husband and Wife, though it be tho" being 


2 : 3 ; Wes; i l due in Rich 
due in the Right of his Wife, and as Adminiſtratrir; for he is now of his Wie 


chargeable by the Inter ⸗ marriage. H. 15 Jac. B. R. between Lam as Admini- 


tey and Flutton, adjudged upon a Oemurrer. M. 13 Jac. B. N. the krator ib in 
lame Cale. | 


7 


another's 
Right, and 


: 3 . ſays, that 
ſo it was adjndged here in 12 Jic. in Caſe of Vanlore v. Dribblet. Roll Rep. 269.8. C and Coke 


Ch. J. ſaid, that in this Caſe, the no Aſſets come to the Hands of the Baron, yet he is chargeable for 
Devaſtavit made by the Wife before Coverture, whence the Reporter infers that he inclined that this 


3. So upon ſuch a Submiſſion the Arbitrator may make an Award 8. C cited 
of a Debt due to a Feme as Executrix. 21 Y. J. 29. b. per Curiam. ME 255. 
8 ——Þridgm. 91. Arg. Cites 8. 0. : 


4. If A. and B. ſubmit to the Award of J. S. of all Suits and Ifan Award 
Actions depending between them two, the Arbitrator cannot make be made be- 
an Award of an Action which B. and his Wife have depending againft 7c" . * 
A. For this is out of the Submiſſion. H. 38 El. Br. between n 
Brockas and Sir F. Savage, ADJUDRED, 


,Detween . 
and . 
of rhe Partics 


ton v. Foulyer, and he cited the principal Caſe here of Brockas v Savage as a much ſtronger Cate; 


becauſe Husband and Wife are to many Purpoſes in Law conſidered as one Perſon. 


5 


5. If A. and B. of the one Part, and C. of the other Part, ſubmit Note, by 3 


| - | Bon | a* Firhenner 
hath nothing to do therewith ; for the Submiſſion ſhall be taken dif- Chumer, | 
tributively. Mich. 9 Car, B. B. between Arnold aud Pole, ũdjudg'd chat if J. N. 
Upon a Demurrer. | and 3 others 


pur them- 


je Arbitrator 
has good Authority to make Award of all joint Matters between them, and ef a, ſeveral Matters al(;, 


and of every Matter betweon the three and the fourth, and if he makes Award Nit the one of the three foell 


pie ſometning to the fourth, and that the others ſhall be quit, and he finds that the fourth ce, to one cf 


tree 205. which be awards that he ſhall pay him, and if he owes nothing to the other two, le acuards thut 
Je ſhall be quit acainſt them, this is a good Award. Br. Arbitrement, pl. 44. cites 2 R. 3. 18. 

Lit it ſeems clear, that they have not Authority to determine in Arlitrement Matters beteueen Ne 
three; for they are one Party agaiuſt the fourth, ht he may determine beteten ary ef the three and the 
jearty , Quod Nota. Ibid. — _—_— | | | | | Ne 

If Arditrement be of all Cauſes betcveen A. B. and C. this operates diftributive!., Roll Rep 208. Arg. 
enes 2 K. z. 18. — If. 4, and B. of the one Part, and C. ot the tler pirt, pur themiclves i Arbitre- 


NN. C. 1 


r 
. nn - 


. 


(F pl 2.—8See (N) pl. 7. 
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ment to J S. by this Submiſſion J. S. may arbitrate any Cauſes between A. and B. of the one Part, as 
well as between them and C. becauſe the Intention of the Parties by their Submiſſion was to have 
Peace and Quiet. Yely, 203. per Cur. cites 2 R. 3. 18. b. Brownl. 112. cites S. C. but it is only a 
Tranſlation of Yer nl W accordirply, 8 Rep. 98. in Baſpole's Caſe.— Bridgm. 91. Arg. 
cites S. C. S. C. cited by Haughton J. 3 Bulſt. 65. as held by Huſſey, Fairfax, and Catesby f. 
in the Exchequer Chamber; and ſays, it is a good Caſe, and if an Award be made for any of the three 
it is ſufficient ; for this being in Caſe of an Arbitrement, which by Intendment of Law is ro make Peace 
and put a perfect End to Controverſies in Queſtion, a reaſonable Conſtruction is to be made 
Submiſſion, by Rule of Court was, of all Matters in Difference between A. of the one Part, and B. and 
C. of the other Part, (without ſaying between them and either of them) an Award that C. ſhould pay 
ſo much due by him to A. is good; for ſuch Submiſſion imports all Matters that either had againſt 
the other jointly or ſeverally. Comyns's Rep. 547. pl. 225. Paſch. 9 Geo. 2. C. B. Athelſtone v. Moone 


nn 


— R—_—_ 


and Will is. — If A. and B. of the one Part, and C. on the other Part ſubmit to Arbitration, the 


Arbitrators may make an Award not only of Matters in Difference between A. and B. jointly, or A. and B. 
ſeparately, and C. but alſo of Matters between A. and B. Vern. 259. pl. 252. Mich. 1084. Carter 
v. Carter. —— See (O) pl. 8. | 5 


S. C and 6. Ik a Sub miſſion be of all Actions Perſonal, ſectis & querelis, the 
ſame Diver- Arbitrator cannot make an Award ot any Suit, Action, or Quarrel 


tity cited 


per Cur, ac- Which is Real, but only of ſuch which are Jerlonal; for the Word 
cordingly, (Perſonal) refers to all which comes atter in the Copulative. 9 E. 


3 Rep. 85. b. 43; b, | 5 | 5 

Re : * But if the Submiſſton had been of all Actions Perſonal, ac ſectis 
Arg. cis: & querelis, the Arbitrator might have made an Award of Real 
SC. and ſame Things; for the Mord (ac) dis)oins them. 9 E. 4. 44. per Choke. 


Difference. 8. Ik there be a Controverſy between the [arſon and Pariſhioners, 


whether Tythes ſhould be paid in Specie ot not, and they reciting the 
fatd Controverſy ſubmic themſelves to the Award of J. S. tor all 


Matters, as well Spiritual as Temporal, trom the Beginning of the 
World to the preſent Day; and the Arbitrator awards that the Parſo. 


ſhall have 71. for the Tythes due before che Submiſſion, and that th: 


Pariſhioners ſhall pay 4 1. per Annum for the Ty thes that ſhall grow due 
atter, this is a good Award for the Tythes which ſhall grow due af: 


ter the Award; for the Right of the Tythes was in Queſtion, and 


not the Poſſeſſion, and ſo the Right of them was ſubmitted ta the 
Award. P. 42 El. B. B. 8. between Being ham and Hunter, ad- 
judged, 5 . 


9. I A. and B. ſubmit themſelves to the Award of J. S. touch 


ing a Suit depending between them in an Ejectione Firmæ, J. S. upon 
this Submiſſion cannot make an Award of the Land tor which the 
Action is yg ns P. 10 Car. B. B. between Taylor and Waltam, 
adjudged in | | ale 
Non performance of this Award, atter a Verdict tor the jIlaintiff. 


10. Within a Submiſſion of al, Actions ro Arbitrement Calſes of A.- 


tions are not contained. Co. Litt. 285. a. (K) 


— . " — . 
r 1 
ꝙ6jj— —_— 
— * 


re, (E) What ſhall be a good Award. Where the Award 


Yo 15 to do a Thing out of the Submiſſion to a Stranger, o/ 
by a Stranger. | And jo fhall be ſaid a Stranger.] 


See (B) pl. I. POMa general Submiſſion, if the Award be, that the one 


5 S. C. and thall pay (0 much to che other at a certain Day, and that one 
he e J. S. a Stranger ſhall enter into an Obligation to pay If ft. this is void, 


Sc infra pl. becauſe it is out of the Submiſſion, kor he cannot by Intendmem 


4 in he procure J. S. to do it. Co. 10. Lor aud Beedle 13 1. b. adjudged. 


Notes — See 8885 
0 Brownl. 66. Mich. 16 Jac. Gates v. Smith 8. P. there was a Demurrer, 


alle It was 037 of the Submihon, and was not in ths Defendant's Power to perform it. If 
| „ 


rreſt of Judgment, in an Action upon the Caſe for 
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to the Door of the Houſe, and pay it there without Ty Treſ] 


| 46. b. Curia. Co. 16. Moor. | | | 


See (E) pl. 1 43. — de (N) pl. 7. 


Arbitrement. 


53 


2. Ik an Award be, that one ſhall pay fo much to the other at the * 2 Butt. 


Houſe ot J. S. this is good, for he may come to the Houſe without 38. Mich. 


encring che Houle, and 10 he ſhall be no Treſpaſſer. By Reports, 10 lege. 
Jac. between Huey and A/»rov. Curta. Palch. 12 Jac. B. R. the bb. 


tame Cale adjudged. Paſch. 13 Jac, in Scaccario upon a Writ of 255. pl. 352. 


Error adjudged in the ſame Cale. Mich. 22 Car. B. N. between Bache 1 


+ Linnen and Williamſon adjudged upon Demurrer. Intratur Paſch. ' wh 1 


22 Car, Rot. 101. and this was alter affirmed upon a Writ of Er- judged 


ror in Parliament. Trin. 24 Car. B. R. between ＋ Wickerd and 2 Rep. 
Lingly adjudged upon Demurrer, Jntratur Hill, 23 Car. Rot, 5 pl. 7-5: © 


adjudged in 
792. B. K. and af- 
terwards af- 
firmed in the Exchequer Chamber Sty. 112. Roll Ch. J. cites S P. to be adjudged in 12 Jac. and 


ſeems to intend S. C. that an Arbitrement to do a thing in or at the Houſe of a Stranger is well enough, 


for it may be intended to be done at the Houle without doing a Treſpa!s, though not in the Houſe un- 


leſs the contrary be ſhewn by the Party. 


7 C. cited by Roll Ch. J. Sty. + Sty. 110. Trin. 24 Car. Langly v. Wybord, 
S. C. but S. P. does not appear. 


Debt on Bond for performing an Award. Defendant pleaded No Award; Plaintiff replied, and ſer 
forth an Award that Defendant ſhould.pay ſo much to the Plaintiff in or at the Dwelling Houſe of J. 
S. in B. Adjudged on Demurrer for the Plaintiff, for tho* J. S. is a Stranger, yet Defendant may go 

i paſſor, if J. S. will not permit him to 
pay it in the Houſe, 3 Lev. 153. Mich. 35 Car. 2 C. B. Holland v. Hel wis. 


3. But it ſeems, that if the Owner of the Houſe has Lands adjoining to Cro. C. 226. 


the Houſe, ſo that he cannot come to the Houſe without doing a Treſ- pl. 3. S. C. 


paſs, that this is a void Award, for the Arbitrator cannot ſubject him orb rene 
to an Action of Trelpals. Pich. 7 Car. B. R. between Taverner chat Deten- 
and Skingly udjudged per Curiam upon Oemurrer. Adant pay 30]. 


| | | on ſuch a 

Day at the Houſe of W.S. in C. being the Sign of the Cock ; and all the Court agreed the Award to 
be good; for the appointing the Payment at a Stranger's Houſe (eſpecially it being by Intendmenr a 
common Inn) cannot be unreaſonable, or ſhall make an unlawful Act, bur by Intendment the Plaintiff 


will procure that the Money may be paid there, but if he cannot, it may peradventure excuſe the De- 


fendant; but the Award of itſelf prima facie is good enough; and fo adjudged for the Plaintiff. 
See (F) pl. 10. ” | 1 


4. Ik an Award be, that one of the Parties ſhall pay ſo much to a Br. Conditi- 


"Cites 8. C. & 
S. P. but if 

| 5 5 | ” | the Party be 

bound to ſtand to the Award, it ought to be performed, otherwiſe not; Note the Diverſity. - 

S. P. but per tot Cur. notwithſtanding that the Award is void, yct he ought to prtorm it by reaſon of 

the Obligation; for otherwiſe the Bond is forfeited, but Action of Debt upon the Award does not lie, be- 

cauſe the Award is void, by which the Plaintiff traverſed the Award, but Brook favs, quod mirum / 


Stranger, this is void, becaule it is out ofthe Submiſtion, 22 ). 6. 93%» g 59 


for this is no dard between the Plaintiff and Dejeniant. Br. Arbitrement, pl. 24. cites 22 H. 6. 46, 


8. C. cited 10 Rep. 121. b. ſays the Caſe is good Law bur ill reported, and that the Exception ta- 
ken by Aſhton to the Plea that becauſe it appears that the Arbitrement is void, the Obligation remains. 
in Force, is a Non ſequitur ; for it no Arbitrement, or a void Arbitrement is made, which is all one 
in Law, the Bond is not forfeited, nor ſhall the Obligee take any Benefit of it, and fo all that follows 
there, (as Ld, Coke thinks) is a Miſtake of the Reporter, it not being pertinent to the Caſe in Queſtion. 
A. and B. were mutually bound to ſtand to the Award of M. who awarded that A. with three Sure- 
ties, ſhould be bound to B to pay a certain Sum; this was adjudged a void Au ard; for the Arbitra- 
tor had no Authority to award any thing concerning a 3d. Perſon, bur in that Caſe it was ſaid, that if 
the Award had been to pay 10 J. to J. S. or that the Party ſhall be nontuited or diſcontinue his Ac- 
tion the Award had been good, becauſe they are Acts to be done by the Party himſelf, and if he ten- 
ders the 10 l. to J. 8 ard he refuſes, or if he offers to be Nonſuit, or to diſcontinue the Action, 
and the Court refuſes, the Obligation is ſaved, but that he oughr ro plead Tender of Payment and of- 
fer to be nonſuited &c. Cro. E. q. cites it as adjudged Mich, 18 & 19 Eliz. Norwich v. Noru ich 
3 Le. 62. pl. 91. $ C. the Court held, that if he tenders his own Obligation it is ſufficient, and agreed 
accordingly as to the other Points. See (B. pl. and tie Notes there, and (B) pl. 6. 8 83 


5. It ſcenuis that it is to be intended that this Pavment could not be The Arbi- 


any Advantage to the other, for fin ADVaitzage 19 the other appeared, "oe , 
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being both 


W 


54 Arbitrement. 

' Hekate, Aud ſo Doderidge inclined. 9. 16 Jac, B. R. in Buckhurſt and 
y a a | 

and for that Yayo 5 Cale. | 
Reaſon it was adjudged againſt the Plaintiff, tho* the Truth was, that ehe ſaid Stranger was an Attorney 
to the Plaintiff, and he recovered it for his Maſter by the Intent of the Arbitrators, yet becauſe it was 
not recited expreſaly in the Award that he was to have the 101. for his Maſter it was held inſufficient. 
D. 242. b. Marg. pl. 52. cites Trin. 3 Jac. B. R. Futrel v. White. | 


2 J. 32 6. If J. S. and J. D. are bound in 20 I. at my Requeſt, and the 
nh 8 5 C Requeſt of W. N. and after there is a Controverſy between us 2, which 
4 not ap- of us ſhall pay this Money among other ſuch Bargains between us, upon 
pear, — Which all Matters in Controverſy are ſubmitted to Arbitrement, and 
Godb. 275. the Arbitrator awards that I ſhall pay one Moiety of the Money 
1 with the uſe, and W. N. the other Mbiety to the Obligee, this is a 
8. P. does good Award, though he be a Stranger to whom it is to be paid 
not appear. by thoſe who ſubmitted themſelves, tor here appears to be an Ao⸗ 
Fo 8 vantage to the Parties. Paſch. 16 Jac. B. K. between Gray and 
SE bu; Gray, per Curiam. TT : 
S. P. docs not appear. See (Q) pl. 2. S. C. 


7. An Award that one of the Parties thall ſurrender his Copy hold 


into the Hands of 2 of che Tenants of the Manor who ſhall preſent ir, it 


is a good Award, though this is to be done to Strangers who are 


not compellable, vecauſe they are to be uſed but as lnitrumenrs. 
Mich. 13 Jac. B. between Coore and Poly, per Curiam. 

8. So it is a good Award that one of the {2arties thall make a Deed 
of Feoffment with a Letter of Attorney to J. S. ta make Livery, for 
there J. S. is to be uſed but as an Inſtrument. Mich. 13 Jac, B. 
per Curiam. . : 


Cro. C. 433. 9. If there be a Controverſy concerning Cettatn Lands, between A. 


LE B. and C. and thereupon A. of the one part, and B. and C. of the o- 
reſolved that ther part ſubmit to the Award of J. S. and thereupon A. binds him- 


it is but as 


one Submif- ſelf in an Obligation of 1000 Il. ro B. and C. with Condition to per- 


fon by ſ:ve- form the ſaid Award of J. S. touching this, and B. and C. becauſe 
ral Bonds, they would not be bound the one for the other, enter into ſeveral Ob- 


the Bonds ligations Of 10001, each to A. with ſeveral Conditions for the Per 


3 ſame performance ofthe Award, and Breach aſſigned that neither B. nor C. 
paid the 3001. at the time ũppointed according to the Award, this is 

a good Award, all this Matter being diſcloſed in Pleading; tor up- 

on all the Matter ſhewn it appears that C. is no Stranger ta the 


Award; kor he and B. ſubmitted themſelves jointly, and tho' they 


entered into ſeveral Obligations, yet this did not make C. any 
Stranger to the award. Hill, 11 Car. B. R. between Hazes ans 
Haies, adjudged upon a Oemurrer, Intratur Hill. 10 Car. Rot. 


1 


See pl. 19. 10. If a Submiſſion be touching a Title of Land between A, and B. 


and the arbitrators award that A. and his Wife, and Son and Heir ap- 
parent, by the Procurement of A. ſhall paſs ſuch Atiurance of the Land 


to B. as B. ſhall require, this is a void Award as to the Wite and S530, 


becaule they are Strangers to the Award. JI, 13 Car. B. R. be 
tween Barney and Faterchild, udjudged per Curiam, in Arreſt of 
Judgment. 


. Ik there be an Award, that one ſhall acquit the other of an Obli- 


pl 5. Brad. gation of 2001. in which they both are bound to B. for Payment of 


.- fey v;Cly- 105l. 


* 


formance of the Award of the ſaid J. S. and the Arbitrators award 
* Fol. 248. that A. ſhall make a Releaſe of all (*) his Right in the Land to B. 


and C. and in Conſideration thereof B. and C. ſhould pay 300 l. to A. 
mer dime In an Action ok Debt by A. againſt B. upon his Obligation for Mon- 


* 


2 eK Serre 8 


n 


Arbitrement. 7 65 : 


x05 l. this is a good Award; for tho he cannot compel B. being a gon, 8. C 
Stranger, to deliver up the Obligation, or to make a Releaſe by the he Court 
Common Law, yet ik the Obligation was not forfeited, he might eld char he 
pay the 1051. to B. at the Day, and this would acquit the other t well 


— ! ; aw + - 2 acquiĩt hi 
and it the Obligation was torteited, yet he might pay the Penalty to it the 216” 
B. and ſo acquit the other; or he might, upon Satisfaction given, ney be * 
compel B. in a Court of Equity to deliver up the Obligation, or to make le 3 
a Releaſe. P. 15 Car. B. R. between Barſey end Clipſbam, adjuvg'd ir is here 
upon a Demurrer. Intratur Tr. 14 Car. Rot, 161. be intended 
| that It 

and Judgment for the Plaintiff. Jo. 431. pl. 4. Bardy v. Clifton, S. C. accordingly. Mae 7 8. 
pl. 42. S. P. and ſeems to be S. C. held accordingly. And Jones J. ſaid, that cho* the Bond were for- 
feited, he might upon Payment compel the Ovligee, by Subpœna in Chancery, to deliver up the Bond; 
or that he ſuffer an Action to be brought againſt him, and then to diſcharge and pay it.—S. C. cited 
Mod, 9. pl. 28. Mich. 21 Car. 2. B. R. in Cate of Becket v. Taylor, which was an Award, that one of the 
Parties ſhould diſcharge the other from his undertaking to pay a Debt to a 3d Perſon, who cvas no Party to the 


Submiſſion, and therefore it was. objected that he was not compellable to give a Diſcharge; but it was 


anſwer'd that he is compellable; for in caſe the Debt be paid him, he is compellable in Equity to gi 
Releaſe to him that had andertaken to pay it. : T quity to give a 


— 


12. If a Man impleads another by Action, and the Arbitrator awards 
that the Party who has ſubmitted himſelf, and who is a Stranger to the Ac- 
tion, ſhall make the ag roger in the Action, who is a Stranger to the Sub- 
miſſion, to conjeſs the Action of the Plaintiff, this is a void Award. Quod 
nota. Br. Arbitrement, pl. 39. cites 17 E. 4. 5. 1 | 
13. The Submifion was of the Right, Title, and Poſſeſſion of certain Mo. z. pl. 


Lands in Controverſy between the Parties. In ſuch Caſe the Arbitrators 11. S C ac- | 


cannot award that the Obligor ſhall cauſe the Lord of the Manor, of whom nn 
the Land is holden, to grant it by Copy to the Obligee, or that he cauſe a 
Stranger to make a Releaſe of all his Right therein to the Obligee ; per 


Bald win Ch. J. ot C. B. Bendl. 29. pl. 44. Mich. 34 H. 8. Anon. 


14. 41. and B. ſubmitted Matter of Dilapidations, and all Actions, Suits, D. 216. b. 


&c. The Dilapidations were of Parſonage Barns &c. where V. was 247, 4. pl. 


58. 60. S. C. 


late Parſon, and NI. the preſent. The Award recited, tha: he (the Ar- fis it 18 50 


bitrator) being indiflerently elected between B. in the Name and for the |1ewn in ail 
Behalf of H. now Parſon &c. and A. Executor of J. late Parſon &c. did the Pleadings 
award that A. ſhould do ſuch and ſuch Repairs, and then that B. fhon!d in- aa - 3 
dciuniſy him azainſt H. &c. The Court held this Award void; and be- be 
cauſe it was Contrary to the Submiſſion, Judgment was awarded that the ":r er 
Plaintiff nil capiat &c. Bendl. 107. pl. 146. Mich. 3 & 4 Eliz. Browne Par/onage, 


e 
v. Meverell. dite 
or Leaſe, 


and therefore is to be look'd upon as a Stranger to the Matter of the Award &c. And Weſton held the 


Words (In the Name and for the Behalf of M.) void. — Bendl. 110. Marg. fays that Judgment was 
not enter'd, becauſe the Part ies agreed. 


15. The Award was, that one of the Parties to the Submiſſion ould pay 
F. N. a Stranger 20s. But it was held that this was void, and che Arbi- 
trators cannot award a Man to do what is not in his Power; for it is in 
the Election of J. N. whether he will receive the Money or not. Godb. 


12. 13. pl. 18. Paſch. 24 Eliz. C. B. Anon. 


16. Two ſubmit to an Award, which was, that one ſhall ceaje all Suits, 


and that he fhall procure F. N. to be bound with a Stranger to the Subii/ſjcn, 
and to make a Feoffment &c. of his Manor of D. all which was out ot the 


Submiſſion. Now in this Caſe the firſt Thing only is good, viz. to ccaſe 
all Suits ; the 2d is againſt the Law, and the 3d out of the Submiition ; 
yet the Award being good in Parr, ought to be performed in that, or 
3 the Bond is forfeited. Godd. 256. pl. 352. Paſch. 12 J ac. B. R. 
Obiter. | 


17. There being a Controvery between a Parſon and his Puri ions Het. 4 Mas 
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rbitrement. 


— 


ſeems to be 
only a bad 


Tranſlation 


of Litt, Rep. 
See pl. 10. 


Money a- 
warded to 
be paid to 

the Baron 

and Feme, 
where the 
Feme was 
no Party to 


— ct — 
— 


2 nnn 


riſhioners ſhould perform the Award. An Award was made, and Harvey 


thought it good, tho? all the Pariſhioners had not ſubmitted to it, be- 


cauſe rheſe 6 were bound for them; and cited 18 E. 4. 22. and 19. 1. 


and in the next Term Judgment was given for the Plaintiff accordingly. 
Litt. Rep. 30. Paſch. 3 Car. C. B. Mudy v. Oſam. 
18. Award, that the Fat her and Son ſhould releaſe all their Right, was 


held void, becauſe the Son was no Party to the Submiſſion. Hardr. 46. 


Arg. cites Trin. 5 Car. B. R. Humpherey v. Ladd. 

19. A Controverſy aroſe by reaſon of the Wife, which was ſubmitted 
to Arbitration. The Husband only was bound to the Submiſſion, and 
the Award was to pay to the Husband aud Wife 10 l. and good; for the 
Controverſy ariſing by reaſon of the Wife, the Award was within the 
Submiſſion, and Judgment affirmed. Mar. 77. pl. 122. Trin. 16 Car, 
C. B. Anon. . 8 | 


the Submiſſion, was held good; for by Roll Ch. J. the Baron may ſubmit for his Wife. Sty. 351. Mich, 


1652. Smith 


2 Keb. 331. 
pl. 48. 8. C. 
but mentions 


Secondary 


inſtead of 
Prothono- 
tary; and 
ſays the Par- 
ties agreed 
to perform 


the Award. 


. C. cited 
Comyns's 


Rep. 329. 


pl. 167, 
2 Le. 235. 
Adams v. 
Statham, 


udgment 


after divers 
Motions en- 
ter'd for the 
Defendant, 


becauſe it did not appear 


thing of his, 


Eſtate of W. 


v. Ward. 


20. Upon a Submiſſion of all Actions, Matters &c. Part of the Award 
Was, that a Submiſſion ſhould be made before the Mayor of T. and three others. 
It was objected, that the Defendant cannot compel any to come before 
the Mayor &c. becauſe they are Strangers, and ſo the Award void. Bur 
Bridgman Ch. J. and Tirrel J. held it good, if it had been to be made 
be fore the Mayor only, tho he be a Stranger to the Award, [and ſo ſeem 
to admit it not good, being to be made betore him and 3 others ;] but 
Hide J. held it void as to doing it before the Mayor only. Sid. 12. pl. 9. 
Mich. 12 Car. 2. B. R. Spigurnel v. Jones. . 


21. Award was, that the Defendant ſhould pay to the Plaintiff ſuch Cuſts 
as the Prothonotary ſhould tax in ſuch an Action now depending &c. 
whereas a Prothonotary, in reſpect of his Place, and as Officer, is not to 
tax Coſts but upon a Nonſuit, Verdict &c. and the Arbitrators cannot 
award that he ſhall do any Act in his private Capacity, nor is there an 
Means to compel him, it they did; but adjudged that the Award is 
good; for it is in the Power of the Parties to the Submiſſion to make 
themſelves liable to have Coſts tax d, and the Prothonotary is a publick 
Officer, and it is as well as if they had awarded one of the Parties tc 
execute ſuch a Conveyance as the Counſel of the other ſhall adviſe, o1 
that he ſhall pay ſuch an Attorney's Bill. Sid. 258. pl. 12. Hill. 19 & 
20 Car. 2. B. R. Worrell v. Atworth. ä 


22. An Award was laid to be, that the Defendant houll pay zo d, ont of 


the Eſtate of one N. The Submiſſion was general of all Controverſies, 

S C. and and no Mention was made therein of the Submiſion of W. or that the De- 
fendant had any thing of his Eſtate, nor that any thing of his was liable ty 
ſtay d, and he Payment of Debts of W.'s ; and for thoſe Reaſons Exception was taken 
that the Award was void, and Judgment was arretted. 2 Show. 61. pl. 


47. Trin. 31 Car. 2. B. R. Adams v. Staley. 


or that he had ſubmitted on his Behalf, and fo no Conſideration to charge him for the 


23. The Award was, that the Defendant or his Executor frild releaſe to 


the Plaintiff. Holt Ch. J. inclined to think that the D1sjunctive (he or 


his Executors) might be help'd by conftruing that, as to the Executors. 


void; not but that an Award may extend to Executors, and bind them, 
becauſe the Executors as Repreſentatives would be liable of courie. 1 
Salk. 69. pl. 1. Hill. 8 W. 3. B. R. Freeman v. Bernard. 
24. Award was to pay 28s. to V. the Plaintiff's Helicitor. Exception 
us taken that W. is a Stranger, and theretore ill, except in fine Caſes 
| | Where 
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that he was Executor, Adminiſtrator, or Truftee for M. nor that he had an; 
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where it appears that it is for the Plaintiff 's Benefit, or to diſcharge Money 
owing by him, bur that nothing of that appears in this Caſe, and there. 
tore as to that the Award is ill. Quod Curia conceſſit. Ld. Raym. 

Rep. 123. Mich. 8 W. 3. Bedam v. Clerkſon. 3 

25. Submiſſion was of all Suits between the Parties. The Award was 
that all Suits between the Parties, or any others upon their Accompts, ſhould 
ceaſe ; and that the Defendant ſhould pay 5 1. to the Plaintiff towards his 
Coſts at Law, and Apothecary's Bill &c. and aſſigned the Breach in not 
paying the 51. It was objected that this Award was void, becauſe it 

Was that all Suits ſhall ceaſe between others, who were no Parties to 

the Submiſſion, and the 51. being to be paid in Conſideration of ceaſing 

ſuch Suits, the Defendant upon Payment of the Money could not have 
the Benefit of the Award, becauſe thoſe who were no Parties to the 

Submiſſion are not bound by this Award; for they may ſtill proſecute 

their Suits againſt him. Sed non allocatur; and the Plaintiff had Judg- 
ment. Lut w. 530. Trin. 10 W. 3. Onyons v. Cheeſe. 
26. The Obligor [C.] was bound to E. Z. being a Feme ſole, in a Bond 
ef 2001. in Truſt for F. T. and after wards the Obligee E. Z. married the 
Plainutiſf Huch; and there being Controverſies about Payment of the 
Money, the Obligee [Obligor] became bound in another Bond to Lynch and 
F. Z. that Lynch alone, and the Obligee [Obligor] ſhould ſtand to the Award 
of certain Arbitrators, to determine all Differences between them, or either of 

them. In an Action of Debt brought on this Bond by Lynch and F. F. 74 
the Defendant pleaded Nullum Arbitrium. The Plainriff replied, and | 15 
ſhewed an Award, which, amongſt other Things, was to pay the Plaintiff” 

F. Z. 83 l. and that upon Payment thereof Lynch ſhould execute a General 

Releaſe. The Detendant rejoined, that F. T. was no Party to the Sub- N 

miſſion; ?Tis true the Defendant became bound to him as well as to 

Lynch, but the Condition of the Bond was to ſtand to the Award to be 

made between the Defendant and Lynch alone; for F. T. is not ſo much 
as named in the Condition of the Bond of Submiſſion; all which was ob- 

jected upon a Demurrer to the Rejoinder; but adjudged, that Money 
awarded to be paid to F. T. ſhall not be as if he was a Stranger to the 
Submiſſion, becauſe, rf it had been awarded to be paid to Lynch, it had been 
in Equity a Payment to F. T. For Lynch was his Truſtee, and it was his Mo- 
ney ; ſo that it is the ſame Thing in Effect as if the Money had been 
awarded to Lynch. Nell. Abr. a. 245. pl. 4. cites 1 Lutw. 571. [ Mich. 

II W.. 3.] Lynch & Templeman v. Clemence. : 5 

27. An Award was, that the Plaintiff and Defendant fhould pay 29 1. 

gearly to A. for the Uſe of B. their Mother. Exception was taken, that 
this was to award a Thing to be done to a third Perſon, who is a Stran- 
ger to the Submi ſſion, and conſequently of a Matter our of the Power of 
the Arbitrators. Holt Ch. J. was of Opinion, that a general Award of 
Money to a Stranger was good; for it ſhall be wtcaded the Submittants were 
bound as Truſtees, or were liable to pay the ſame, and the Payment ſhall 
be intended tor their Benefit, unleſs the contrary appear. Bur Powell J. 
held that it muſt appear to be for their Benefit, and it ſhall not be ſo 
intended, unleſs it does appear; but in the principal Caſe he held, that 
it ſhould be intended to be for their Benefit, or rather that it appeared 1 
to be ſo, becauſe the Payment was to be for the Uſe of the Mother. e e 11 
Afterwards the Matter was referr'd to the Counſel on both Sides, 
and fo no judgment was given. 1 Salk. 74. pl. 13. Trin 2 Ann. B. R. 
Bird v. Bird. | 

28. It Award be, that the Defendant pay a Sum of Money for the Plain 
tiff*s Benefit to ſuch Perſon as the Plaintiff ſpall appoint to receive it, it was 
ſaid, Arg. that it would hardly be contended bur ſuch Award would be 
good; and the Court was ot the fame Opinion, and gave Judgment ac- 
cordingly, Niſi &c. 2 Barnard. Rep. 291. Trin. 6 Geo. 2. in Cale ot 

Vale v. Mottram. 
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(E. 2) What Things may be awarded to be done. 
A Thing impoſſible. 


* Br. Arbi- 1. IF they award a Thing * impoſſible, it is void; as to make an 
i reap Obligation tu another immediately after the Award, thts is void; 
10 EA 1. lot Space is requiſite. 18 E. 4. 21. 


S. P. by Brian and Choke. 


Br. Arbitre- 2. But otherwiſe it is, if he awards that one ſhall make a Feoff- 


ment, pl. 


3 6&2” ment to the other of one Acre, and ſhall immediately deliver the Char- 


and ſays that ters, this is good, ſo that he ſhall make an Obligation, and imme⸗ 


it is a good Dtately after pay the Money; for it is poſſible. 18 E. 4. 21. But 


Nei per alt Award to pay 20 l. where he hath not 20 d. or to pay 20 Tun of 
ieh none Wine, where he heth not one, is no good Award, 19 E. 4. 1. 


J. agreed; and Brooke ſays the Reaſon ſeems to be, for that he may acquire ſo much after. — Br. Ar- 
bitrement, pl. 52. cites 5 H. 7. 23. S. C. & S. P. Ibid. pl. 3 1. cites S. C. & S. P. 


(F) Impoſſible. Unreaſonable. 


8. P. by Roll <5 it be awarded, that he ſhall procure a Stranger to do a Thing, 
On. þ and he hath no Means by Law ro compel the Stranger to do tt, 


152. Cites 7 


E. 4. 14, the Award is void; bur it he has any Means to compel the Stranger 


to do it, either by the Common Law or in Chancery, he is bound 
; hereby. 17 E. 4. 5. b. per Curiam. 21 E. 4. 75. 
* Br. Arbi- 2. So alt Award chat he ſhall be bound with Sureties, is boid as to 


| 3 the Sureties. * 18 E. 4. 23. f 19 E. 4. 1. But the Party himſelf 


* 7 4. 22. MAY be awarded to pay any Thing, tho he hath it nor. 28 E. 4. 1. 
: —- 


'+ Br. Arbitrement, in pl. 39. cites S. C. & S P.———S. P. For tho' a Man may bind himſelf by 


Obligation upon Condition to cauſe a Stranger to infeoft the Obligee, this is his Folly ; bur an Arbitra- 


tor is a judge intended to be indiffereet, and therefore he ſhall not award that a Man ſhall do a Thing 
which does not lie in his Power; for he has no Means to compel the Stranger to be bound. Br. Arbi- 
trement, pl. 39. cites 17 E 4. 5.———See (N) pl. 7. wm | 


„ Br. Arbi- 3. Tf the Award be, that he ſhall levy a Fine before the Juſtices de 
trement, pl. Banco, before ſuch a Day, it is good, though this cannot be done 


= w—_ 5 without the Act of the Court, 19 E. 4. 1. *5Þ, 7. 22. b. 


S. C. & S. P. Ibid. pl. 31. cites S. C. & S. P. 


SA/ 4. Bur if the Award be, chat one ſhall command the Juſtices de Banco 


Fol. 249. to make him to levy a Fine before a certain Day, this is votd, becauſe 
LY Yet i is not in his Power. 19 E. 4. 1. 8 ; 
Fitzh. Arbi- 5. Tf an Award be, that each of the Parties ſhall diſcontinue the 
rrement, pl. Action which they have one againſt the other, (dduutting this is guad, 


17. cites 8 C. 


ge Ar- though it is not final) this is a good Award, tha here an Act is ta 
birrement, be done by the Court; for the Octault of the Oetendant, and the 


pl.31. cies QOcnter of the Action, is the Act of the jIarty, 5 9. 7. 22. 
LO, GR 
Ibid. pl. 52. : 


cites 5 H. 5. 23. S. C. & 8. P.——An ward was, that the Plaintiff ſoauld nat biete, wir proceed in ſuch 


e 
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an Afion in the ſame Term, The Court held this to be a good Award; and agreed that the Entry of 
Continuance from Term to Term is not any Breach. Cro. fl 525. pl. 12. Hill. 16 Jac. B. R. Gray v. 
Gray. — Godb. 275. pl. 389. 8. C. but nothing ſaid by the Court.— 2 Roll Rep. 62. S. C. & S. P 

r Cur. For he that continues a Thing does not proſecute or proceed in the ſaid Thing, quia contra. 
rium in ſe, and ſo no Breach aſſigned. 


6. The ſame Law is of a Nonſuit, (admitting ut ſupra.) Dubita: Br. 2 
| Ds ment, pl. 31. 
tur 5 Þ. 7. 22. b. N cites 8. C. 
& S. P. It was at firſt held otherwiſe, but afterwards they thought ſnch Award good ——Ibid. pl. 52. 
cCites 5 H. 54 23. S. C. & S. P. that ſuch Award is good. ——Fitzh. Arbitrement, pl. 17. cites S. C. 


7, So it is a good Award, that the Defendant ſhall make Default Br. Arbitre- 
in a ræcipe quod reddat, and the Plaintiff ſhall make a Retraxit, Men gg. 
tho' this to be done by the Court as well as the Party. 5 H. 7. 5 P accord. 
22. b. | ingly, and fo 
| | ** 
Plaintiff ſhall make a Retraxit. Ibid. pl. 52. cites 8. C. but S. P. docs not appear. xy Firth. 
Arbitrement, pl. 17. cites S. & S. P. accordingly. | | 


8. It is a good Award that one ſhall pay 101. to a Stranger xc, Br. Arbitre- 
though he cannot compel him to accept thereof. 51). 722. b. (it is ta 8 * 
be intended that there is Benefit to the other Party) Paſch. 16 Jac. 5 P foi 
B. R. between Gray and Gray per Curiam, | oO 52. Cires 
5 | ns. 


See (E) pl. 6. S. C. and the Notes there. 


9. It is a good Award that one ſhall enfeoff a Stranger of certain Br. Arbitre- 
Lands, though he cannot compel the Stranger to accept tyereof, c, pl. 37. 
5 Hen. „„ 5 „„ 5 „ * mu 
Firzh. Arbitrement, pl. 17. cites S. C. & S. P. accordingly, and that he may do it without the Stranger's 
Agreement. | | wes 


10. It is a good Award that one ſhall pay 151. to the other, apud'F) pl. 2.5. 
Domum J. S. a Stranger, for he is not bund to pay it in the oute © qr. 
of J. S. but as near as he may, and then he thall not be any Creole 
_ — 13 Jdc. B. R. Abton's Tale, in Camera Scaccari) 
A 5 . 

11. It A. & B. Merchants of a Ship one the one Part, and C. & D. Sty. 133. 8. 
Part-Owners with all other Part-Owners, and Mariners of the Ship on C. adjorna- 
che other Parr, ſubmit the Award of J. S. of all Patters concerning 3. 136% 6 
a Prize taken, by Way of Repriſal, and A c B. eater into an Obli⸗ indeed 756 
gation, and C. c D. into another Obligation to perform the Award, apm 

and J. S. awards that A. and B. the Merchants, hall pay 1000 l. to ni &c. 
C. and D. for the uſe of them, and the Reſidue ot the Part-Owners and 
Mariners; this is a good Award, for if A. and B. do not pay the 
Behr u the Part⸗Owners and Mariners map have an Action of 
Debt againſt them, in as much as all have ſubmitted to the Award, 
and ik they pay the Poney to C. and D. to the uſe of them, and 
the Reſidue of the Part Owners and Mariners, though it be not 
Divided how much cach one ſhall have, pet in as much as they 

have Jointly ſubnntted, it map be jointly awarded to be pad ta 
them; and tho” it be to be paid to C. and O. for the uſe ol them, and 
the Rcſidue ot the Dart⸗Owners and Dariners, and it was 01: x72, 
that the Reſidue of the Part⸗Owners and Partners had 19 Remedy 
tor their Dart, but by Action, pet this is a good Award, for it s 9 
n00d Award to award that one ſhall enter info an Oo gation to 4139 a 
Sum, which is but a Thing in Actton, and the Rett of ih. c. 


Gen- 


— 
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Owners and Mariners may have Remedy, at leaſt in Chancery, againſt 
C and D. if not at Common Law. Mich, 24 Car, B. N. between 
Wood and others Plaintiff, and Thompſon and Clement Defendants, udjudg- 
ed upon Demurrer, Hill, 22 Car. Rot. 33. 


Het. 4. Mu- 12, Upon a Submiſſion between the Parſon and Pariſhioners, as to Tithes 
dy v. Oſam, &c. the Award was, that when the Pariſhioners clip the Sheep, they [Lould 


S. C. but is 


only an ill 
Tranſlation 
of Palm. 


miſe, and fo the Plaintiff 


give Notice to the Parſon, ſo that he or his Servants may be there. Hutton 
J. thought it unreaſonable for the Pariſhioners to be ſeeking every were 
aſter the Parſon ; but Crooke J. held it good, and that the Parſon is al- 


ways reſident on the Parſonage, and Judgment was given accordingly 


for the Plaintiff. Palm. 30. Paſch. 3 Car. C. B. Mudy v. Oſlam. 
13. Award to pay 450). to an Infant, and that Guardian ſpall give 


Bond that Infant at his full Age convey the Lands in Queſtion was fer alide 
becauſe unreaſonable ; per Finch C. 1 Chan. Caſes, 280. Trin. 28 Car. 2. 


Cavendiſh's Caſe. — | 

14. A. and B. were Partners. A. in Behalf of himſelf and Partner, re- 
ferred all Differences &c. between them and the Plaintiff to F. F. and pro- 
miſed to perform his Award; J. S. awarded, that all Suits proſecuted by the 
Plaintiff againſt the Defendant ſhould ceaſe, and that he pay the Plaintiff 
&c. Exception was taken, becauſe the Submiſſion was only of Matters 
concerning the Partnerſhip, whereas the Award is, that all Suits ſhall 
ceaſe ; and alſo that it was of all Suits between the Plaintiit and Part- 
ner, and the Award is, that all Suits proſecuted againſt rhe Detendanc 


only ſhall ceaſe; and likewiſe that B. the other Partner is no Party to 


the Submiſſion. Sed non allocatur ; for no Difference ſhall be intended, 
but what concerned the Plaintiff and Detendant, as the Defendant 
was concerned with B. in Trade only, unleſs the contrary appears, and 
it fo it ſhould be ſhewn on the other Side; and it ſhall be likewiſe in- 
tended, that all Suits ſhall ceaſe only between the Plaintiff and Defen- 


dant, and that was an Award on both Sides, becauſe it has the Effect 


of a Releaſe ; and alſo A. the Defendant may undertake for B. his 
Partner, and having promiſed that he ſhould perform the Award on his 
Part (tho* B. be not bound) = it B. retuſes, it is a Breach of A's. Pro- 

ad Judgment upon the firſt Argument, 2 


Mod. 22. Paſch. 29 Car. 2. C. B. Strangford v. Green. 


15. An Award that one of the Parties ſhall do a Thing out of his 
Power, as to deliver up a Deed which is in the Cuſtody of J. S. is void; 


' agreed per Cur. 12 Mod. 585. Mich, 13 W. 3. C. B. Lee v. Elkins. 


ment, in pl. 


1 


— 
— — — 6—— — 


() Againſt Law. 


Br. Mine 1 an Arbitrator awards a Thing againſt Law, this is void. 


19 E. 4. 1. 


39. cites S C. 2. An Award was, that Intereſt ſhould be paid to the Plaintiff for Mo- 


S. P. by 
Brian and 
Choke. 


ney &c. Defendant demurred, for that the Award was void, becauſe it 
was for Payment of Intereſt, and Uſury is a Thing unlawtull ; but it 
was anſwered, that it ſhall not be taken for Uſury, but rather tor Da- 
mages tor Forbearance of the Money; but admitting it was tor Intereſt 


in the proper Signification of the Word, yer 'tis good, tor by the Sta- 


tutes &c. Contracts for Intereſt Money are not void, ſo as they did not 
exceed fo much as is limited by thoſe Laws; and the Opinion of the 


Court was, that the Award was good; for an Arbitrement ſball not b. 


taken abſolutely upon the Bare Words. No Judgment wes given. Win. 
114. 120, Hill. 22 Jac, C. B. Gibſon v. Ferrers. 
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C. and D. or any two of them, under their Hands and Seals; two of them 2 
make the Arbitrement ; reſolved to be good, if it be under their Hands Brownl. 112 


that all the Parts may ſtand.— Roll. Rep. 223. pl. 19. S. C. S C. adjornatur. 
3 Bulſt. 62. S. C. adjudged accordingly, in B. R. and Ibid.“ 
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(G. 2) Award , good in General. 


1. N O make a good Award, there are five Things are requiſite ; 1. In the Form 


1. Matter o Controverſy. zdly, A Submiſſion. 3dly, Parties to ot every Ar- 
2 


1 | * 5 itrement 
the Submiſſion. 4h, Arbitrators, Sthh, Giving up the Award. D. 217. fe Things 
a. pl. 60. Trin. 4 Eliz. are ſpecially 
| : 3 TOES | | to be regard- 
ed; 1ſt, that it may be made according to the very Submiſſion, or Compromiſe touching the Things 


compromitted, and every other Circumſtance. 2dly, That it be a final End of the Controverſics 
compromitted. 3dly, That it appoint either Party to give or do unto the other ſomething benefi- 


cial in Appearance ar leaſt. gthly, That the Performance thereof be poſſible. 5thly, That there 
be a Means how either Party may by Law attain unto. that which is awarded unto him. For if it fail 


in any of theſe Points, then is the whole Arbitrement void, and of none Effect. 2 Weſt's Symbolcog. 


167. b. 8. 44. 


2. A. of the one Part, and B. and C. of the other Part, ſubmitted to 5 Rep. 103. 
the Award ot J. S. ſo as the Arbitrement be made and publiſhed utrique Hungate's 


Partium preditz* before ſuch a Day. It was made, and publiſhed to A. and Go: 


B. but not to C. The whole Court held it no ſufficient Publication, for cordingly: 
5 . . . A 3 2 y » 
it ought to have been delivered omnibus Partibus, becauſe it ought to and alſo re- 


be perſormed by every Party, and the Word Urrique thould be expound- - 9957 wy if 
ed Sparatim and not Conjunctim ; and adjudged for the Detendanr. right af 0 


Cro. E. 885. pl. 24. Paſch. 44 Eliz. C. B. Hurgate v. Meaſe and Smith. one Part and 


| a; _20fthe other 
Part, a Delivery to one of each Part, would not be ſufficient ———— Mo, 642 pl. $83. S. C. held 
accordingly. Ss. C.cued, 3 Mod. 331. - © | | | 


3. A Man is Found to ſtand to the Arbitrement of A. B. C. and D. of Yelv. 203. 
all Actions and Demands, ſ as it be made in Writing by the ſaid A. B. >: C. adſudg- 


and Seals, for the Arbitrators are made Judges by the Aſſent and Elec- S. C. bw 
tion of the Parties; and the Parties here, did nor. fix their Truſt in {<> only a 


all four ot them jointly, but Conjunctim & Diviſim. Cro. J. 277. Eonar 
pl. 8. Paſch. 9 Jac. B. R. Shallows v. Girling. „ 
| | | | = „ bs adjagrcd 
accordingly.— S. C. cited, per Cur. Cro. J. 400. pl. 8.8. C. cited. arp. 3 Bullt. 63, 64. 5 


Debt upon Obligation to ff and to the {ward of 4, naming them particularly, fo as t/ e ſame be made, and 


delivered up in W riting, under the Hands and Seals of the 4, or any 3 of them ; three of them made an Award, 


under their Hands and Seals; Reſolved, that tho' at the firſt the Words are to them 4 jointly, yet it is 
ſufficiently dispined atterwards by the Words (fo as the ſame be made and delivered by any three of 
them) and an Authority may be well divided, but an Intereſt cannot, and Judgment in B. R. was at- 
firmed, in Cam. Scacc. Cro. J. 399. pl. 8. Paſch. 14 Jac.. Berry v. Penryng. 
rin. pl. 1154. B. K. the S. C. agreed to be well made; and that Arbitrement ſhall be taten by Equity, 
nd 275. pk £3.80. 


adjudged and affirmed accordingly. 
169. S. C. affirmed in Cam. Scace.——Bricgm. 90. Mich. 12 ſac. Perryn v. Barry, S. C. adjudged, and 
Judgment affirmed. 3 | : | | 

Submiſſion was to 4, ſo that they made it by the 16th Nov. and ſignified it under the Hands and Seals ef 
2 of them; an Award under the Seals of two was held good upon Demurrer aud) udgment, tor the 
Plaintift; Vent. 50. Mich. 21 Car. 2. B. R. Hill v. Langley. 


4. An Award took Netice, that there was 121. in Controverſy, and a- 
warded only 50 l. in Satisfaction, and genera! Releaſes to be given; it did 
not appear, that any other Matter was in Controverſy, tho' che Sub- 
miſſion was General; and it was objected that 50 J. could not be in 8. 
tisfaction for 921. it was adjudged, that the Award was goud, Lecadtz 
the Arbitrators might conſider other Matters between the Parties; be- 
ſides, it did not appear that 121. was due, int at it Was in jw 
very; and it is unreaſonable tor him to find Fault with what is done in 


R | his 


Mo. 849. Barry v. Pe- 


1 


— 


— 
2 — * _ 
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his Favour; and his Objection is, that himſelf ought to pay 72 l. and 
that the other is Content with 50 l. 2 Mod. 303. Paſch. 30 Car. 2. C. 


B. Godfrey v. Godfrey. 
E 
| 1 anc 
| — — — — * — one 
33 * 
f (. 3) Award. Good. The Submiſſion being by At- (Co 
torney. | 

i : 
} But if it had 1. IF one as Attorney to J. S. ſubmits to an Award, this ſhall bind the the 
gat 

f been faid Attorney, but where the Award was that the Attorney on Behalf of 
« that the 2o1.F, F. ſhould pay to the Plaintiff 20 l. and then Plaintiff and Defendant on f : 
J 3 Behalf of J. S. ſhould execute mutual Releaſes to each other ad uſum eorum 5 Cl 


on of all, it Alterius of all Actions &c. concerning the Accounts ſubmitted, it was 
had been adjudged a void Award becauſe of one part only, the Releaſes be- 
| nap] ing to be made between Plaintiff and Defendant where they ought to be 


1 between the Plaintiff and J. S. or to be delivered to the Attorney for the 


ed the Ac- Uſe of J. S. For a Releaſe to the Attorney cannot advantage J. S. and 
counts, and the Court declared they would, if they could, have conſtrued it to be 
this was all a Releaſe to J. 8. but the Words (ad uſum alterius eorum) exclude 


e this Conſtruction. 12 Mod. 129. Trin. 9 W. 3. Bacon v. Dubarry. 


was for all | | 
due, or for the Account, and cited Roll Arbitrement 255. and tho* they have averred that this was for 
all due, yer if the Award itſelf does not juſtify the Averment it 1s not ſufficient, Ir was adjudged for 
the Defendants. Skin 679. 680. S. C. Had the Releaſe been awarded to the Defendant to the 
Uſe of J. S. or De & ſuper Præmiſſis, it had been a mutual Award; but the Award not being ſo, the 
pleading it to be made De & ſuper Præmiſſis cannot mend or extend it. 1 Salk. 70. pl. 3. S. C. 
Comb. 439. S. C. adjudged for the Defendant. Carth. 412. S. C. and the Award adjudged void. 
But per Cur. the Submiſſion by the Defendant as Attorney for J. S. is good. and would have obliged 
him to pay the Money awarded, if the Award had been reciprocal with reſpect to J. S. alſo —— Lg, 
Raym. Rep. 246. S. C. adjudged for the Defendant. Ss | 


2. If a Perſon ſubmits to an Award on the Part and Behalt of a Stran- 
ger, it was ſaid, that his Bond ſhall be forfeited if the Stranger does nor 
do what the Award requires him to do, and the Court inclined ſo. Co- 
myns's Rep. 184. pl. 115. Trin. 8 Ann. C. B. in Caſe of Shelf v. Baily. 


* —_— 


— 


(H) How it may be made. 5 


Fol. 250. 


8. P. per I. T DE Arbitrators cannot make their Award by Parcels. | 
282 . oo E. 4. I. per Choke. | : j 5 
| OKE, 97 4 ] 

Arbitrement in pl. 39. cites S. C. 8 

S. P. by 2. Tf 2 ſubmit all Debts, Treſpaſſes, and other Things, ita 


Danby e quod the Award be made before ſuch a Day, ik the Arbitrators 
2 3 make an Award of Debts at one Day, and ot Treſpaties at another 
the After-A- Day, AND of other Things at another Day, though they are all betore 
wards are the Day appointed, pet this not a good Award as to the 2 laſt A- 


void; but yards, becauſe they have Power to make but one Award. 39 0. 


per Moy le | 

e contra if 6. 12. 

all be done wy : : - SN 
before the Day aſſigned. Br. Arb'trement, pl. 29. ci.es 39 H. 6. 9,—Fith. Arbitreme t, pl. 32. 


Ces 


aa 
by a 4 9 % 0 II N 4 : - * 
8 a Fa 4 > , 
, | : ac 2 
_ 4 PR”: e 
1 4 : 2 _ 
F j n F 1 2 
p 7 
5 ; 7 ns, | WR 5 N 1 4 N Z Rs 9 F 
: . , ; ö . 1 | : * — 0 je ag? ee ac „ ef. Ye RE * 3 4 I 3 abt” 8 * 0 * 5 4% hai l * 2 - N 
: 4 — < 4 0 = * o — 8 +: . 2 4 ; * 3 - — 1 0 
8 „ es rt NES 3 i ee 9 C 1 2 y ' 
on” n 8 % 8 1 p * 4 . * 
1 n WS 5 = A 4 e - 
OI en oath, . 2 e ö Os re : 


; of the Party. Br. Arbitrement, in pl. 39. cites S. C. by Brian and Choke. 


one Judgment upon all the Points, 


| Chobe. becaule they cannot award by Parcels. 19 E. 4. I. per S. P. by Bri- 
| b | 9 an and 
| | | Choke. 


by the Advice ot his Counſel, this is good, for it is incident and pur- 3 


E. 726. pl. 59. Mich. 41 & 42 Eliz. C. B. Emery v. Emery. 


that che other ſhall make a general Releaſe as fully and heneficially * © and 
 byhathnot Power to do any Judicial Act, but a Miniſterial only, for tiff ni. 


as they can. Tr. 1650. between Cater and Startut, adjudged upon 3 


and if he does not pay it at the Day, that he ſhall pay after at ſuch 4 


— . . 


— — — 


* __—_—_ 


Fn mu - - 


as —— = | 


PR ey 3 C. & 8. P. accordingly, by Moile ; but Prifot held, that the Parties in thi 
_ l =D at a . Quod . — this Caſe are not bound 


Arbitrement. 


3. But the Arbitrators may at one Day conſider one Point, and at * Br. Arbi- 
another Day another, and at a 3d. Day the 3d. Point, and then give trement, pl. 


that the Judgment ought to a 0 


be one and not leveral. 39 Þ. 6. 12. 


| the Words 
l d ci ; 3 | there are 
(Commoner ſur une Point) and cites 39 H. 6. 9.———Fitzh. Arbitrement, pl. 13. cites S. C. but I 
do not obſerve 8. P. there. 


4. Jfthe Arbitrators award thar one of the Parties ſhall pay 10 1. to Br. Arbitre- | 
the other, and in Surety of Payment he ſhall be bound in an Obli- ment, in pl. 
ation to the other by the Advice of the Arbitrators, this is no good SC. & 


S8. C. cited Arg. Hardr. 45. 


5. But if the Award be that one ſhall pay 101. to the other, and Br. Arbitre- 
in Surety Of Payment he ſhall be bound in an Obligation to the other ment, in pl. 


: r 
ſuant that his Councel ſhall make the JIayment ſure to be paid. 19 by Brian ange 
E. 4- 1. per Choke, . | Choke, — 
cites S. C. and 18 E. 4. 22. 23. {which is the firſt part of the S. C 1— See pl. — 


6. But it had been otherwiſe if the Security had been to be made 2 by he 
; OO 
by the Advice of a Stranger, 19 E. 4. 1. per Choke. 3 arte 
Br. Arbitrement, pl. 


51. cites 18 E. 4. 22, 23. and 19 E. 4 f. {which is a Continuation of 8. C.] 


Award was, that the Defendant ſhould releaſe all Actions &C. as ſuch a one [a Stranger] ſhould adviſe. 


Adjudged void to refer it to the Act of another, and that the Defendant is not bound to perform it, Cro, 


7. Tf there be an Award that one Party ſhall pay rol. to the other, and Sy 217; 
as Counſel ſhall adviſe, this is a good Award, for the Counſel here: . Feblain- 


the Arbitrator hath directed the Extent of the Releaſe, ſcilicet, to n Dire, 
be General, and the Counſel are only to make it as ſtrong in Law co 


and agreed: 


Oemurrer. Intratur Hill, 1649. Rot. 1025. to by the 
| 8 | Court, be- 


tween a miniſterial and judicial Act; that in the firſt Caſe he may reſerve a Power to himſelf or a Stran- 
ger; to himſelf, As if be awards that the one ſhall pay the other ſo much unleſs he ſhews an Acquittance to the 
Arbitrator that he bas 1 T it before, this is good, becauſe it makes the Arbitrement certain now; but 
this is a Miniſterial Act depending thereupon ; [ſo] to a Stranger as 20 H. 6. Statham's Abridgment, 
that if Award be that the one pay the other 10 I. for a Horſe if J. &. ſays that he is worth jo much, and if 
be is not worth ſo much then ſo much as be is worth, this is a judicial Act, and fo binds neither him nor the 
Stranger. Palm. 146, 147. Mich. 18 Jac. B. R.——2 Roll Rep. 214. fame Diverſity taken by Dode- 


ridge, and agreed by the Court, and the Caſe of Statham is there cited as in Tir. Arbitrement, 30 H. C. 
but ſays, that that Caſe there put is a Miniſterial Act. | 


8. I the Award be that one Party ſhall pay 1051. at ſiich a Day, 


Day 1101. this is a good Award, for it is but a Penalty tor the Non: 


payment at the Day, which was all in the Power of the Arbitrators. 
Hill. 2 Jac, between R/ and Ryda! adjudged, 


9. If 


ä f 1 
r 3 ˙N— eo» 
_ Ki. a 4 
= = . 3 — 


64 | Arbitrement. 
Hob. ais. 9. If 2 ſubmtt themſelves to the Award of 3. S. ita quod fiat be 


I. 1. 


1 fore Michaelmas, and the Arhitrators award chac one thall pay 51, 
beter By to the other tor 10 Load of W ood, and awards ſeveral other Matters 


S. C. & S. P. tor other Things, and after this they award that it he that is to pay ir 


but Curia can diſprove ot᷑ better prove the Pay ment of any ot the ſaid Sums before 


2 them, or any of them beſore the ſaid Feaſt of Michael, then ſo much as is 


S. C cites proved ſhall not be paid ar the ſaid Feaſt, this 1s a g Award, for the 

Sid. 59. in firſt part is good, and ſo thereby the Authority of the Arbitrators end: 

pl. 27. ed, and then a Reference to prove or diſprove ts merely void. Paſch. 

16. Tac, B. between Beckwith and Marley adjudged. Vide (as it 
ſeems) the ſame Caſe Hobart's Reports, Caſe 281. 


Debt upon 10. If an Award be made touching certain Currants, chat if the 
an Obligati- Defendant before the 20 December can make it appear that the Currants 


wth, were delivered to the Plaintiff, that then the Arbitrators ſhould make 
. further Award within 14 Days after it they can agree, otherwiſe (*) 
on to per- J. S. as Umpire thould conclude it within 7 Days, and that the Plaintitt 
form an A- and Defendant ſhould ftand to the Award of the Arbitrators, 1t they 


ward whic 


vas made make any, or of the Umpire Ef, and if the Detendant betore the ſaid 


wales te 20 December, do not ſhew any ſuch Teſtimony, then the Arbitrators 
Party ſhewed Award that the Plaintiff ſhall not pay for the Currants, but ſhall be 


Cauſe tothe free from any other Claim; and alſo the Arbitrators award that De- 
©". fendant ſhall pay 19 J. 128. before the firſt Day ot January alter, 1] 
Days, held nullum ulterius Arbitrium fierit for the Currants be fore che ſaid Time, 
no Award. this Award is void, though it be averred that no other Award was 


Hardr. 45. made before the ſaid firſt of Januaty, for the Award, that if it be made 
Pefzene appear cc. that they will make another Award, or make an Umpire, 


Car. C. B. Is void, for they cannot make an Award by Parcels, nor make an um- 
Loggins v. Pitt, and then the laſt Clauſe that the Oefendant ſhall pay 19 l. 128. 


Blagrave. ik no other Award is made before the 1 Jan. has Oependance upon 


the firſt Part of the Award, which was void, and it was not in⸗ 
tended that the Oefendant ſhould pay the Money ik the Arbitrators 
or Umpire made any Award before, and if they had made any q- 
ward this had been void. Mich. 9 Car. B. R. between rows aud 
. Dalton, adjudged per Curiam. Intratur Tr. 9 Car. Rot. 5 10. 
bo Dads the 11. The Arbitrators cannot award chat rhey ſhall ſtand to the A- 


vleaded, that Ward Of others, for the Truſt repoſed in them cannot be transferred 
they put £0 others, for by the Submiſſion they are made Judges, 


_ themſelves 


in Arbitrement of 2 who awarded that they ſtand to the Arbitrement of M. P. which W. P. made an 
Award, which he has performed, and there admitted that Arbitrators may award that they ſtand to 
the Arbitrement of another. Br. Arbitrement, pl. 9. cites 47 E. 3. 20. but the Law is contrary, as it 
ſeems, which ſee Anno E. 4. upon which ſuch Award is void. Sz 


12. Tf an Award be that the Award before made by J. S. ſhall ſtand 


in all Things, but wnereas in the ſaid Award one was to pay 101. at 


Michaelmas, now they award that he ſhall have Day tu pay it till the 


F eaſt of Chriſtmaſs after . Tr. 3 Jac. B. Dubitatur. . 
13. Ik an Award be, chat one ſhall pay ſo much Money to the o- 
ther, and if it can appear that more was due, and due Proof is made 


thereof within one Month, then he ſhall pay this alſo, and the Sub- 


miſſion was ita quod Arbitrium fiat before ſuch a Day, Which was be- 
fore the End of the Yonth,, it ſcems that this is nat a good {- 
ward, becauſe ic 18 not final. Mich. 10 Cat. B. R. between J eancs 
and Touch, dubitàtur, the Iſſue being MNullum tecerunt Arbitrium, 
and this found for the Plaintiff, Intratur M. 9 Car. Rot. 470. but 
Dill. 10 Car, the Judgment in Banco was affirmed upon the Words 
of the Submiſſion, admitting this part to be void, becauſe it was 


= averred that there was any Doubt thereof before the Sub⸗ 


14 J 
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Arbitrement. _ 


"i Tf there be a Submiſſion of all Controverſies touching a Voyage to Cro. C. 363 


ca,and an Obligation with Condition kor Perkormance thereot, andan?!. "3. 5.6 
Award is made c hat one ſhall pay his Part of the Charge of the Voyage. 30. B.. 


$ does not ap- 


and ſhall allow his proportionable Part of the Loſs that ſhall come to the ger; Dur 
Ship by the Voyage, upon Account ; and it is awarded further of the the Award 
other Part c. Tho this Award be of itſelf uncertain, pet inalmuch *2<r< being 


as it may be reduced to a Certainty, this is a good award. Mich. 10 Cs of 
Car. B. R. between Beale and Beale, adjudged upon a Oemurrer in ſuch a Suit, 


an Action of Debt upon an Obligation. Intratur 10 Car. Rot, which was 
866. objected to 


be uncer- 
tain. Sed non allocatur; for they are certain enough when the Attorney has made a Bill of Charges; 


and Judgment accordingly. 5 : 

In Debt upon Bond for Performance of an Award, the Defendant pleaded no Award. The Plaintiff 
replied an Award that the op pong, nem pay 20s. upon Condition that each ſhould acquit the other &c. 
and that the Detendant ſbould pay the Charge of a Suit now depending, and the Plaintiff ſhould give the Defen- 
dant a Bill of them; and the Plaintiff gave the Defendant a Bill of the Charges, amounting to 45s. which 
the Defendant had not paid. And upon a Demurrer it was objected that this Award was void, becauſe it 
was conditional, viz. that the Plaintiff ſhould pay 20 8. to the Defendant, upon Condition that each 
ſhould acquit the other; beſides it doth not aſcertain the Charges, but refers them to a Bill to be given 
by the Plaintiff. Bur per Cur. as to the firſt Condition to acquir, it is an Award to acquit; and as to 
the Charges, they are aſcertain'd by the Bill delivered; and Judgment for the Plaintiff, 3 Lev, 18, 
Paſch. 33 Car. 2. C. B. Linfield v. Ferne. ; 5 


at 


* 


15. Where a Man is bound to ſtand to the Award &c. who awards Award that 
that Action ſhall be taken between the Parties by Advice of W. and P. this is pages ball 4 
a good Award ; for by this W. and P. are not Arbitrators, but Executers e g che 


2 i | other by the 
of the Arbitrement ; per rot. Cur. except Velverton. But per Yelverton, Advice g - 


it is not good tor the Uncertainty, becauſe W. and P. thall make Advice, F. S. is good; 


which is uncertain till it be notified. Br. Arbitrement, pl. 37. cites 8 for this Re- 


ference is 
„„ = Es not bur for 
16. But it he had awarded that the Parties ftand to the Arbitrement of Execution of 


W. and P. this had been void; tor he cannot give his Power over. the Award. 


Ibid. 


But the Ar- 
bitrators 


cannot refer their Arbitrement to others, or to an Umpire, unleſs the Submiſſion be ſo; nor make their Ar- 
bitrement in the Name of then: and a third Perſon to whom no Submiſſion was made, nor can they alter it 


after it is once made. Jenk. 128, pl. 61. | 


The Award was, that the Plaintiff ſoould make ſuch a Releaſe as one of the Arbitrators ſhould approꝛe. 
Adjudged that it was void, becauſe the Authority being given to both, was by this Means divided, and 


ome to one of them. Nelf. Abr. 240. pl. I. cites Mich. 41 Eliz. Emery v. Emerv.--Cro. E. 26. pl. 5y. 


C. but there it is that the Releaſe was left to the Direction of a Stranger, 


x7. A. ſued to have an Award made (by B. and C. Arbitrators indit- 
terently choſen) performed, and both Parties were bound each to other 


tor Performance of the Award, and one Part of the Award was, that if 


any 2ucflion did grow between the Parties, the Arvitrators ſhould end it. 


It is ordered a Subpcena to ſhew Cauſe. Cary's Rep. pl. Bo. 19 Eliz, 


Barker v. Barker. 
18. Award was, that each ſhould give to the other, within 4 Days after Poph. 15. 
the Award, a general Releaſe of all Demands till the Day of the Obligation, Sherrey y 
provided that if either of them diſlike the Award within 20 Days after the Sn, 
Award, and fpould pay to the other within the ſaid 20 Days 105. the Arvi- go 
trement to be void, It was holden in this Caſe, that the firſt Part of the Popham that 
Award was good, and the Proviſo, being repugnant, void; and that, by the Award 


the Non-pertormance of the Releaſe within 4 Days, the Bond was for-“ Leid, and 


con!equent- 


teited, and the Proviſo cannot fave the Bond ſorfeited; and adjudged j, that the 


tor che Plaintiff, Cro. E. 291. pl. 1. Hill. 35 Eliz. B. R. Sharley v. Plaiatif 


Richar dſon. | | 3 be 
arc'd 


>. C. cited Sid. 59. pl. 27. Arg. Mich. 13 Car. 2. B. R. in Cafe of Kirge v. Fines, which was an Award 
between A. and B. that .4. Jooutd pay 50 J. and tat B. ſhould releaſe, pied if one of thim Nall be {as the 
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now Defendant is) diſcharged of any Arrears due to Soldiers by the Act of Indemnity, (which was to be paſy'd 
by Parliament) then the Acvard to be void. All the Court held, that tne Proviſo being void the whole 
Award was void, becauſe it is entire, and all being awarded to be void upon a ſubſequent Accident, what 
they have awarded in Præſenti is not good, nor is conſonant to the Submiſſion (which is in Præſenti) to 
make the Award depend on a Thing in Futuro. 


19. The Condition of the Bond was, of al Matters c. till the making 
the Obligation. The Obligation was made May 1it, at 12 O'Clock ar 
Noon. The ſame Morning Notice was given to the Arbitrators of a Dif- 
ference about a Treſpaſs done by the Plaintiff the ſame Morning, whe- 
ther this Treſpaſs ſhould be arbitrated, becauſe there cannot be a Frac- 

tion of Days, was not argued, or any Opinion of the Court deliver'd ; 
only Coke cited 5 E. 4. 208. that they ought to arbitrate of that, be- 


cauſe the Condition was of all Matters till the making ot the Obligation. 


Brownl. 123. Trin. 11 Jac. Penniworth v. Blaw. 

20. Submiſſion was of a Controverſy concerning the Leaſe of a Houſe 
which the Defendant claimed by Leaſe from B. for 6 Nears, at 15 1. per Ann. 
payable quarterly, which Rent was arrear for a Near. The Award was, 
that he ſhould pay to the Plaintiff for this Rent 13 J. 65. 8 d. and that he 
fould enjoy for three Years and a half, and fhould pay for it yearly 151. at 
Lady-Day and Mich. or within 40 Days after, and that if he nn of the 

Payment, then the Award for his enjoying it ſhould be void. It was held, 
that this conditional Award is good enough as to the Enjoyment; tor it 
is abſolute if the other pays the Rent, and otherwiſe ir is his own De- 


fault; and Judgment for the Plaintiff, Cro. J. 423. pl. 4. Paſch. 15 ac. 


Furſer v. Prowd. 


2 A 21. 'Tho' ſeveral Matters are in Controverſy, yet if one only is notified to 
10. 8. C. 


<P 5 the Arbitrator, he may make an Award thereof; for the Arbitrator is in 
Coke ch Lieu of a Judge, and his Office is to determine ſecundum Allegata & 
e Probata; and it is the Duty of the Parties grieved, and who know | 
their particular Griefs, to notify their Cauſes ot Controverſy to the Ar- 


bitrator who is a Stranger to them, and every one ought to do what 
— in his Notice. 8 Rep. 98. a. b. Hill. 1) Jac. in Baſpole's 
Cas TP 


22. If an Award be made by me, that the one ſhall do ſuch an AF to 


the other, and that if any Doubt ariſes touching my Award, that then I 

Will expound it, this is an ill Award; per Doderidge J. to which Moun- 
tige . d. 2 Roll Rep. 215. Mich. 18 Jac. BR 

2 Roll Rep. 23. Submiſſion to J. S. of all Actions and Demands, to be made before 
* 214 the 8th of March. He made an Award that all Suits between them 


8 ould ceaſe, and that C. one of the Obligors ſhould pay to the Plaintiff gol. 
gen ot * 107. at Mich. &c. 7 if befere the laft 3 Ae 3k 
is void. — Arbitrator, that C. was engaged for the Plaintiff in any Debt not ſatisfied, 
Pal C they ſhould repay unto him ſo much as the ſaid Debt not ſatisfied did amount 
1 20. to; and if any Doubt ſhall ariſe concerning the Award, the Parties ſhould 
cordingly. /tand to his Expoſition. Reſolved it was a void Arbitrement; for firſt it 
id. 59. appoints the Payment of 4ol. and after appoints Si videretur to him 
pl £7: 05 rhar C. was engaged &c. that he ſhould repay back, and ſo it was not a 
Bur ver Cur, final Award, bur reſerved Part to his ſuture Judgment, which an Arbi- 
if it had trator ought not to do; and when in this Part it is void, ſo as it cannot 
been, that be performed, it is totally void; and it was adjudged for the Defendant. 


if be bad Cro. J. 584. pl. 5. Mich. 18 Jac. B. R. Winch v. Sanders. 


eum an | | 
Debt to ach a Sum, that this Sum certain ſhould be paid, peradventure it had been good enough, Cro. ]. 
335. in S. C. —2 Roll Rep. 214. S. P. by Doderidge in 8. C. — S. P. by Doderidge in S. C. 
Palm. 146. | 


If the Award had been, that if it appears before ſuch a Day that be is indebted, that then he ſpall py 


101. this is a good Award; per Doderidge |. to which Mountague agreed. 2 Roll Rep. 21) Mien 


18 Jac. B. R. 


24. Ir 
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gone, becauſe the Remedy is. 1 Salk. 74 pl. 14. Trin. 2 Ann. B. R. Simon v. Gavil. 


—— 
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24. It was provided by the Award that if any Doubts aroſe, the Arbi- But they | "|| THOR 
trators were ro expound the ſame. After the Death of ſome of the Arbi- cannot re- | ' if 
rrators a Doubt aroſe for want of the Word (Heirs,) whether an Eſtate 3 1 
in Fee or for Life only was awarded. The ſurviving Arbitrators, by ſelves ——- 1-8 
Writing under their Hands and Seals, declared, and the 2 Survivors execute at /1 
depoſed, that they intended an Eſtate in Fee; and decreed accordingly, L furure _ [i if 


Chan. Rep. 84. 10 Car. Scot v. Wray. 1 Ts 
| +: 1 T6 
10 Jac. B. R. Thirn v. Rigby, 


25. A Submiſſion was of all Actions, Matters Cc. The Award was, e 
that the Defendant pay to the Plaintiff 100 Marks, which was for the Coſts 
of one Suit only, and that &c. It was objected, that this Award was 
void, becauſe the Submiſſion was general of all Suits &c. and of that 

Opinion were all the Court; and adjudged ſor the Defendant. Sid. 12. 
pl. 9. Mich. 12 Car. 2. B. R. Spigurnel v. Jones. 

26. Debt upon Bond condirioned, that whereas the Defendant by [for] 

himſelf and his Son had ſubmitted to the Award of A. and B. Ita quod Ec. 

if they made none, then to the Award of ſuch Umpire as they ſhould chooſe, to 

be made betore 1 June. The Arbitrators made no Award, but the Um- 

pire awarded &c. that the Plaintiff thould ſeal three Bonds to the De- 

tendant, and that the Detendanr thould pay to the Plaintiff tool. which 

he had not done ; and upon Demurrer this was adjudged a void Award, 
becauſe nothing was awarded concerning the Son. Lev. 139. Mich. 16 Car. 55 | | 
2. B. R. Bean v. Newbury. 7 „„ 1 

25. On a Submiſſion to an Award by Rule of Court by Conſent, and 2 Freem. | 14 
that ſuch Award ſhould be final, and ſtand ratified by Decree without 151 c 
any Appeal, the Arbitrators had determined ſome Matters, and had left ind ie | | 
others undetermined, and ſubmitted thoſe other Matters to the Court; Judges were ' 
and whether this was therefore ſuch an Award (being but Part of the of the fame | 
Matters reterr'd) as was fit for the Court to decree, was the Queſtion ; 3 | | 
and tho' at Law an Award may be good, tho” but for Part of the Matters the Cafes | 
referr'd, unleſs the Submiſhon be conditional to make an Award on the of Ward 0 
Premiſſes ; yet Equity, as it was inſiſted, ought not to decree ſuch an v. Sawer, 


Award, unleſs it be of all Matters reterr'd; and ſo were both the Judges Child v. 
of that Opinion; for it is not a Determination purſuant to the Reference, 


rere 

a A 

and ſo the Award was ſet aſide. Per Ld. Keeper and Maſter of the Rolls, Dayer's N 

aſſiſted by R ainstord and Windham J. Chan. Caſes, 186. Mich. 22 Car, Caſe, where 
2. Hide v. Pettit. | 5 Nee ot 


Submiſſion and Award were to be final without Appeal or Exception, that yet the Court did allow 
Exceptions to the Award as againſt a Maſter's Reports, and the Words without Appeal or Exception 
but Formula Clericorum; but the Court gave no Opinion in the Point. A Submiſſion was hy Or- 


der of Court to a Reference, and the Award to be made to be confirmed by Decree of the Court 


without Appeal or Exception; yet upon Debate Exceptions were admitted to the Award, 2 Vern. 109. 


pl. 106. Mich. 1689. Hide v. Cooth. 


28. An Award was, that the Defendant ſhould pay Money, and that ail The Bond = 
Suits ſpould ceaſe. It was objected there, becauſe no Releaſe was awarded 1 | | | — 
to be given, that this Award was not mutual. But per Cur. the Awarding ,jj Conf. = | 


that all Suits ſhall ceaſe hath the Effect of a Releaſe, and the Submil- verſies de- | | 1 


ſion and Award may be pleaded in Diſcharge as well as a Releaſe ; and pending &c. 


Judgment accordingly. 2 Mod. 227. 228. Paſch. 29 Car. 2. C. B. Strang- The Award 


- | was, that ai 
tord v. Gr cen. Suits = . 


pendins be- 


teen the Parties ſpall ceaſe, and that the Defendant ſhould pay &c. Adjudged in Error in B. R. that an 


Award that all Suits &c. ſhall ceaſe, is final; for the Meaning is not that the Party ſhall be nor ſuit, or 
ſhould give over and begin again, but that the Suit ſhould abſolutely ceaſe for ever, ſo that the Right is 


| 6 Mod. 
33. Squire v. Grevel, Mich. 2 Ann. B. R. the S. C. and Judgment affirmed accordingly per tot. 


Cur ——2 Ld. Raym Rep. 961. Squire v. Grevett, S. C. and Judgment affirmed per tot. Car. 


At 
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An rd was, that a Suit in Chancery 8 be diſmiſſed. It was objected that this was void, becauſe 
not final; for the Party may diſmiſs his Bill, and begin again, and ſo it is like an Award to be Non- 
ſuir. The Court ſaid, that an Award to be Nonſuit is not final in the Nature of the Thing, but they 
would intend this a ſubſtantial Diſmiſſion and perpetual Ceſſer in this Caſe. 


* 
8 
7 
4 
448 


3 Ann. B. R. Knight v. Burton, | “ | - 

ö ro 29. Where Matters are ſubmitted, they ought to Award all abſolute- 

5 the Award > without referring to any future Fxamination; and that he knew but . 

N (inter alia) one Caſe where Arbitrators may refer to a future Act, and that is, where 6 

\ was, that if they award the Payment of ſuch Cofts, as an Officer of the Court ſhall tax, | 6 

1 yr Pig pa which has been allowed per Holt, ſed adjournatur. 12 Mod. 139. Mick : 

. 9 9 W. 3. Selby v. Ruſſel. 4 - 

I certain Witneſſes againſt the Defendant, then he ſhould pay ſo much as the Plaintiff was damnified I 

i thereby, and that it the Plaintiff makes out upon Oath, before a Judge, any Disburſements tor the % 

” Defendant, then the Defendent ſhould pay them alſo; bur if the Plaintiff proves not theſe Matters within ; 

F a certain Time, then they award general Releaſes. Adjornatur. | 

\ 30. Where the §ubmiſſion is ſimply without Condition, an Award of Par. J { 

3 is good. 12 Mod. 585. in Caſe of Lee v. Elkins. » | 5 5 

q 31. Tho? Award ſhould be certain and final, yet if they are as cer- 1 
tain and final as the Nature of the Thing will bear tis ſufficient; by 3 J. 
contra Page J. Gibb. 212. Paſch. 4 Geo. 2. B. R. Philips v. Knightly. 23 


(I) How it is to be made. [Satrsfafory, &c.] 


Br. Arbi- 1. I F a Treſpaſs be put to Award, if they Award nothing to be paid | 
d  Trement, pl. I or done by him that did the Treſpaſs, it is worth nothing. 43 
STR 6 E. 3. 28. b. 1 46 E. 3.17. b. + 19 .6. 3). 20 D. 6. 19. | 

Finch, quod non negatur. + Br. Arbitrement, pl. 8. cites S8. C. Fitz. Arbitre- 

ment, pl. 21. cites S. C. , Br. Arbitrement, pl. 21. cites 19 H. 6. 36 


Br. Arbitre- 2. So if they Award that he ſhall wage his Law that he is not guil⸗ 
ment; be ty, and that he ſhall be quitt, and he does it accordingly wichour 
8 P and Satisfaction. 46 E. 3. 17. b. R 


Wiche and Finch held, it is a good Arbitrement. But Brooke ſays, Quære; becauſe the Defendant 
afterwards pleaded not guilty. -Fitzh. Arbitrament, pl. 21. Cites 8. C. & S. P. | 


Firth. Arbi- g. [So] It a Treſpaſs for taking his Cattle be put to Award, if 
trement, pl. they Award that the Owner ſhall have his Goods again; this ts not 
c good, becauſe there is no (*) Satisfaction awarded for the Damage 


Jof the taking and Detinue. 45 E. 3.16 

19. cites A: | VV ; | | 
8. P. accordingly, by the beſt Opinion. Br. Arbitrement, pl. 32. cites 12 H. 7. 14. 15. — Bu 
contra by Tremaile, if the Award had been that he ſhould carry them from ſuch a Place to ſuch 
Place. Ibid. | . 


Br. Arbitre - 4. An Award to pay Parcel of a Debt due, is not good. 45 E. 
ment, pl. 7. 16. contra. LT | OD | 


Cites S. C. ac- : 5 : 5 

cordingly; that an Award to pay Part, and retain the Reſt, is not good, or to pay the Moiety and re 

tain the other Moiety, it is no Plea; but Brooke ſays, Quere, for it is not adjudged ; bur he ſays it 
' ſeems, that it 15 no Plea _—_—— | 


* Br. Arbi- F. So All Award, that the Owner ſhall have pond of his own Goods, 
8 20h and {the other] the other Parcel is not good; contra * 45 E. 3. 16. 
S Pp. fs 10 H. 4 Ar bitrement 19. 


Quere for it is not adjudged, but it ſeems that it is no Plca. 


6. Where 
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6 where each Party is indebred in 4os. the one to other, it is a good Br: Arbitre- 
Award, that the one ſhall be quit againſt the other, for there 15 a went, pl. 21 


ſuftcient Satisfaction. 19 . 6. 37. b. ths 5 6. 
| accordingly 

| by Newton. 

7. So where each had done a Treſpaſs againſt the other, * 20 .“ Br. Arbi- 
6. 19. 22 I), 6. 39. agreed, | trement, pl. 


. 3. Cites 20 H. 
6.18. 19. S. P and if the Treſpaſs done by the one is greater than that done by the other, and that 


' of be ſhall therefore pay 10 l. to the other, this is good. Fitzh. Arbitrement, pl. 8. cites S. C. 
I + Br. Arbitrement, pl 23. cites S. C.———-Fitzh. Arbitrement, pl. 9. cites S. C. — Br. Arbitre- 
maent, pl. 38. cites 16 E. 4. 8. S. P. — Br. Arbitrement, pl. 21. cites 19 H, 6. 36. S. P. 


8. In a Writ of Account againſt * a Maſter of a Ship, it is a good The Origi- 
{>ica for the Oetendant to ſay, char there was a great Tempeſt upon the _ 1 (Bl 
Sea, ſo that he was driven to land, and upon the Point of being drown⸗ ie) 
ed and thereupon he was at much Coſt upon the Ship, and that after the 
JIlaintiff and Octendant ſubmicred to the Award of J. S. who award- 

| cd, that he jhLould deliver to the Plaintiff the fame Goods, on which 

% he demanded an Account &C, the which he hath delivered xc. (for in 
| Þ this Cale be ought to have been allowed the Coſts, which might a 
mount ta more thai rhe {Irofits he made of his Goods.) 2 1). 5. 2. 

9. If two ſubm: an Account Df a certain Thing to the Award ok certain 
Irbitrators, who award that the one ſhall Account betore ſuch Auditors 
that the other ſhall aſſign, and that it he be found in Arrears, he ſhall 
pay them, and ipſo facto, each ſhall be quit againſt the other, this is 
no good Award. 30 D. 6. Arbitrement 27. adjudged, and Statham 
Arbitrement, ſame Cale. | | 
= 10. Ik a Man and a Woman ſubmit themſelves to an Award, it is 

| no good Award that they ſhall intermarry cc. for this is not t11- 

7 

; 


tended any Advantage. 9 E. 4. 44. per Choke. 5 
I. So it is no good Award chat one ſhall go to Rome or Paul's, for 
this is not any Advantage. 9 E. 4. 44. per Choke, 
12. It is no good Award, chat one thall make a Releaſe to the other Fitzh. Arbi- 
of Land, in Satis taction of an Action, it he, to whom the Releaſe is tromens, pe. 
to be made, had nothing in the Land at the Time, for then it is na ** 
Advantage to him. 9 E. 4 44 b. „ 
Iz. If a Man makes to me a Releaſe of certain Land of which J 
am iced, and atter he gets the Releaſe again, and then he and J 
ſub mtc wi hatters to the Award of J. S. who awards that he ſhall 
deliver to ine all rhe Evidences concerning the Land in Satisfaction 
of a certain Action, this is a god Award though thelſe are my own E- 
vid Ir this is an Advantage tu me co have them without Suit. 
12 Award be that one of the Harties thall releaſe all his Fitzh. Ar. 
Rig ©; the other in certain Land, ot which the other is ſeiſed &C. © tap apa 
tho eg he who is make the Releaſe hath not any Right, yet this is a$ !“ 
good Award, for it is an Advantage to have ſuch Releaſe, 9 E. 
5 b ay In Award ought to be a final Determination of the Matter, Br. Arvitre. 


: : | a cites S. C. & 
| K Fitzh. Arbitrement, pl. 6. Cites S C. See (H) per totum. 


16. As ff 2 have Actions the one againſt the other, and the Award * Br. Arbi- 
is that each thall be nonluir in his Action againſt the other, this is <<", p. 
nat guad. becauir it is got hual, for they may bring new actions for DE __ 
Us am Batter. * 19 9. 6. 36. b. 37, äͤdhudged. W ubitatur f 5D. Firth, Arbi- 


„„ 2. trement. pl. 
— a k : . : 7 6. Sites 8. Ex 
Bu Arbitrcment, pl. 31. cites $ C. and the the Court at Sheet z, mar good, yet afterw nds 
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they inclined other wiſe.— — Ibid. pl. 52. cites 8. C. & S. P. and that ſuch Award is good——PFirzh, 
Arbirrement, pl. 14. cites S. C. | DO 


* This ſeems x5, 80 it is no good Award that one ſhall diſcontinue an Action 


miſprinted, 


and that it Which he hath againſt the other, and that the other ſhall do the tame of 
thould be 5 un Action which he hath againſt him, bec auſe it isnot any final Deter 
H. 7. 22.— mination of the Matter between them. Contra * 15 H, 7. 22. per 


Br. Arbitre- Curiam. 


ment, pl. 31 | | 
cites 5 H. 7. 22. S. P, ——Ibid. pl. 52. cites S. C-—Fitzh. Arbitrement, pl. 17. cites S. C. 


AL) 18. But it is a good * Award that the Pla intiff in an Action ſhal! 


Fel 253. make a Retraxit (for this is a good Bar) 5 Þ. 7. 22. b. 


Br. Arbitrement, pl. 31.cites S. C. & S. P.—Fitzh. Arbitrement, pl. 17. cites 8. C—* Orig. is (Barr. ) 


19. Where it is awarded that A. ſhall releaſe the Surety of the Peace 
which he bas againſt B. which B. before this, had purchas'd Superſedeas of 


the Peace, the Award is void ; for 57 the Superſedeas the Surety of the 
Peace is determined, becauſe Surety was found before. Br. Arbitrement, 
pl. 40. cites 21. E. 4. 38, 39 | 


3 Wnt | 
20. And if they award that he ſhall releaſe his Suit againſt B. and he 
has not any Suit againſt him, this is a void Award. Br. Arbitrement, pl. 


40. cites 21 E. 4. 38, 39. 


21. A. and B. ſubmitted Matters to award. The Matters of A's Side 
were pardoned by the AF of Indemnity made 12 Car. 2. and the Award 
was made aſter that Statute. It was moved that this Award was void of 


one Part, and conſequently void in toto. Bur the Court held it good 
of both Parts; for they would intend that ſome of the Matters are not par- 
doned, (unleſs it be pleaded otherwiſe) or rather than the Award ſhall be 


void, that the Party here concerned is a Party therein excepted. Sid. 158. 


pl. 11. Hill. 15 & 16 Car. 2. B. R. Anon. 


(K) How it may be made. An Award of one Part 
only is not good. | And what ſhall be faid ſuch 
Award. | | „„ 


ehe. 1. N Award of one Part only is not good. Co. 8. Balpoole 


nue &c. per 3 
wn * 2. [As] Tf the Award be that one ſhall go quit of all Actions had 
niſhee pleads by the other againſt him, and nothing is ſaid of the Actions which he 


Arbitrement hath againſt the other, this is void. 7 H. 6. 41. Co. 8. Balpoolc 
made be- 98. 21 H. 6. Arbitrement 9. f 22 9. 6. 39. 1 5 


tween him | 
and the Plaintiff of all Quarrels between them &c. who award that the Garniſhee ſhall go quit of all 
Actions and Quarrels had by the Plaintiff againſt him, and nothing is ſaid of the Quarrels which the 
Garniſhee had againſt the Plainrift, the Award is void; Quod fuit conceſſum; and thereupon the De. 
fendant amended his Plea. Br. Arbitrement, pl 17. cites 7 H. 6. go. S. C. cited 8 Rep. 9. 4 
Arg. and admitted per Cur. becauſe there the one ſhould be diſcharged of all Actions, and the other 
would receive nothing in Satisfaction thereof. 1 Br. Arbitrement, pl. 23. cites S. C. & &. 
P. per Danby. | ; —_ 
Arbitrement that the one ſhall go quit is not good, per Danby ; but per Portington, Arbitrement thut 


the one has done a Treſpaſs to the other, by which the other Itketwiſe has done a Treſpaſs to bim, and the- 


fore that the one ſball be quit againſt the other, and the other againſt him Itkerviſe, is a good Arhbitren. it, 
quod Newton conceſſit. Br. Arbitrement, pl. 23. cites 22 H. 6. 30 
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It two ſubmit themſelves in Arbitrement of all Treſ paſſes, and they award that the one ſhall make 4— 


uends to the other, and award nothing that he ſhall do to him again, this 15a void Award, for all is for the 
ons Party, and nothing for the other, Br. Arbitrement, pl. 29. cites 39 H. 6. 9. per Priſor. 


z. [So] if the Award be chat one ſhall pay 10 s. to the other with- Poph. 1 34. 
out ſay ing tor any Matter in certain, or tor all Matters, this is not 2 S. P. 
good, for it cannot be known for what Matter this was to be paid, ln 
and ſo no Matter diſcharged thereby, and ſo the Award but ot one Reg. :. 


Hart. Dill. 15 Jac. B. R. between May and Samuel, per Curiam, Mawe v. 


| | | Samuel, S. C. 
8. P. per Cur. Hob. 49, 50. pl. 55. Hill. 12 Jac, in Caſe of Nichols v. Grunnion, oviter, 


4. But it is otherwiſe if this is to be paid in Satisfaction of all Mat- See pl. 7. 
ters, for by this the Matters are diſcharged, Hill, 15 Jac. B. R. 
between May and Samuc!, per Curiam. 1 

5. Tf an Award be chat one ſhall pay to the other in Conſideration of 2 Brown. 


ſuch a certain Debt of 20 I. long while due, and for the great Coſt in Fae: dy 


this part ſuſtained, the Sum of 22 1. this is a good Award, for he man v. Bat 


who patd the Maney ſhall be diſcharged of the ſaid Debt, and lo po, 8 1 


the Award of both Darts. Co. 8. Baſpoole 98. Reſolved, accordingly, 


tho'no expreſs Mention was that the other ſhould be diſcharged of his Aſſumpſit; for the Award was 
a good Diſcharge in Law, and may be pleaded in Bar in another Action brought upon the Aſſumpſit, 
and fo it was for both Parties —— Cro. J. 285. pl. 1. S. C. Mich. 9 Jac. B. R. in Error brought there 
the Court without Argument adjudged the Award good, and would not hear any further Argument 


concerning It. Bulit. 144, Baſpoole v. Freeman, S. C. the Court delivered no poſitive Opinion, 
but inclined to athrm the Judgment. — Roll Rep. 270. Arg. citcs S. C. 


6. It 2 ſubmit all Matters between them, and the Award is made 8. P. be1d 


De & ſuper Premiths in Manner and Form following, ſcilicet, that one b Roll © 
thall pay 40 s. to the other, this is a good Award of both Parts; j' a" aficr. 


for in as much as this was made de Præmitſis, it cannot be intend- wards by | 
ed but that the Award was made in Satisfaction of all Patters, Sun Ch. J. 


for this cannot be intended to be patd for any other Cauſe, and the 7: 552 


Wordserpreſs that it is Satisfaction of all Matters. Ii. 15 Tac. 1% „ 
B. R. between May and Samuel, pre totam Curtam agreed. bert 


| Wiher 1 
Submiſſion is of all Actions, Treſpaſſes and Demands, and not «wth an Ita guod fat de Præmiſſis &c. it th on 
make an Award 6 part and not of all Matters betwixt them, tho' they knexw of other Matters, jet eit is foot 
for that whereof rhey make Award 4 but if the Submiſſion had been Conditi, al it had bee: Selier u! Ry 
and in ſuch Caſe the Award would he void in all; Per Coke Ch. J. who fatd he nay know:r it fo id 
judged. Cro. J. 355. pl. 9. Mich. 12 Jac. B. R. Bo 


J. So a fortiori, if it be awarded chat one ſhall pay 191. to the other 4 Reh. 
for all Matters between them, this is a good Award, lar this is a e e 
good Diſcharge of all Batters. Dill. 15 Jac, B. R. between 1 , - 


and Samuel. 5 | Ex:e,tio 1 


| | + | | | ua Taker: 
that it was not ſaid for what, or that ir was to be paid in. Satisfastion of any Thing ; but it was 4 cy 
ed, that it was not neceſſary to ſhew for what; but however that it was ſicun, viz tor the Ea 
of all Differences ; and Roll Ch. J. held accordingly, that it was not reccllary to be ſhes, to; 
Diftercnces arc to be concluded upon Pay ment of the Money. Sty. 351. Mich. 1952, Smith 4, „ ud. 


8. [But] If an Award be made de c ſuper Premiſiis ſußmitted mos 
Manner and Form foilowing, ſcilicet, char one thall pay 42 8. with 
other, and that the other ſhall make a general Releaſe of afl Niatters 
till the Award made, this 16 void as to the Relcaſe, becauſe it cam 
prehends more Time than was ſubmitted; in this Tale. the Auarg 
[S void in all, for it cannot be intended that the 4 5. ſhall be uin 
Satiskaction of all Patters, tor it may be pald ein gart of Sat 
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72 Arbitrement. 
in this Caſe, faction, ſo that this is a good Diſcharge of all Matters which the 
rhe &war® Other hath againſt him, being attended with the general Keleale 
od for the Arbitrators intended that the Keleale with the Money given 

oph. 134. ſhould be a Satisfaction for all Matters between them, and nor the 


S. C. acjadg- Honey without the general Releale, Pill. 15 Jac. B. B. between 


cited, Cro. 


]. 448. in pl. Præter Houghton, who was againſt the Judgment, becaule the ap⸗ 
27. pointing ot the Releaſe ſhews their Intention, that this ſhould be 
the Dilcharge (peradventure there was ſome Dbltgation in Contro: 

verſp, which cannot be diſcharged by an Award without a Releale.) 

9. Ik an Award be chat one ſhall give 408. ro the other, in Satis- 

faction of all Matters between them, and that the other ſhall mike 

ſuch a Releaſe as aforeſatd, which is votd, pet the Award is good; 

becauſe the 40 8. of itſelf is a good Diſcharge of all Matters, and the 
Releaſe was made but to make it the more ſure, 


10. It an Award be that all Controverties ſhall ceaſe, and that one 


RAL” 
Fol. 254 ſhall give 12 d. to the other, this is a good Award, though the other 
PD path nothing given to him, for it may be, that he hach done a 
+ . — Trelpals than the other. M. 8 Jac. B. C Caſe per 
urtam. | Cn 3 
Hob. 49. pl. 11. Tf an Award be de & ſuper Præmiſſis in Manner and Form fol- 


4 jd 5 . lowing, videlicet, that the one thall depart from his Houſe, remove his 


Nichols v. Day, and fhail pay to the other 3 l. this is no good Award, becauſe 
Grimwim, S It is but ok one 5 

C. fays, that but moda & forma ſequente, by which he refers ic to the Court upon 
Judgment the Matter. M. 13 Jac. B. between Ne hols and Grunwin adjudged, 


was given for 


the Plaintiff, DIDe lame Cale, Hobart's Reports 68. where tt is ſaid, that no 
for tho the Judgment was given therein. e 


Award be | 


made but of one Part, yet if the Defendant may plead it in Bar of the other Action brought againſt 


him for the ſame Cauſe, in all ſuch Caſes the Award is good Sty. 24. Trin. 23 Car. Roll Ch. l. 


ſaid it was held 13 Jac. that the Words ſuper Præmiſſis in the Award will not help an Award made 
made but of one Part, and ſeems to intend this Caſe. | SEE 


12. Tf an Award be de & ſuper Præmiſſis, that each of the Parties 
ſhall make a Releaſe the one to the other of all Matters till the Award, 


and that one of the Parties ſhall pay 10 l. to the other at a Day, & 
quod Partes przdictz continuarent amantes & Amici ut in priori Tem- 


pore, this is a good Award, for though it be admitted that the Award 


as to the general Releale till the Award made, is void (though the 
Court inclined e contra as to this) yet the Award for the Payment 
ok 10l. ts an Award of both Parts, becauſe it ſhall be intended to 


be in Satisfaction of all Matters between them, elpecially in this 


Caſc, when it is ſatd the Parties ſhall be Friends ut in priori Tem 


pore, Tr. 8 Car. B. R. between Raymond and Popley, adjudged up 


on a Oemurrer in Debt upon an Obligation for Non Performance 
of the Award, and the Breach allign d in non payment of the Mo 
ney, and the lame Term alſo adjudged upon Ocinurrer in another 
Cale upon the ſame Award between Pop/cy and Pope), J my ſelf be 
ing de Conſilio Querentts, 
Sty. 44. S. C. 13. If an Award be made between A. & B. that A. ſhall pay to 
(the Writ- B. 10 l. and that B. ſhall pay for the making the Writings of the Award, 
pn this is a void Award, there being nothing awarded for B. to do, 
for by B. but the making of the Writings, which was our of che Submiiſion, this 
were the Arifing after the Submiſſion, aud not awarded in Recompence of 
Bonds of the precedent Matters ſubmitted, and ſo an Award but of one Part. 


Submiſſion) 


and Roll ] Dull. 22 Car. . N. between Capel aud Allen adjudged Rot. 639. 
held the E.. 1 

ception gol, and ſaid, the Charge for making them, is not within the Submiſſicn, for the Bonds were 
made betore the Sabmüſhion; and that it was held 13 Jac that the Words ſuper Præmiſſis in the Avard 


wall ---- 


May and Samuel; avjudged upon a Demurrer per totam Curtam 


art only, for it is not made de Præmiilis generally, 
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in not help an Award made but of one Part. All. 10. S. C ad dged a void A 3 
of Side only; for it did not appear that B. was bound to pay for 8 5 was 2 dee 
pence for A. Beſides this Matter is ſubſequent to the Submiſſion, and ſo cannot be intended a good Re- 
—— C. — OS. r a ww 1 91. Mich. 12 Jac. in Caſe of 
Perin and Bradley.— 8. P. held to be void. Cro. J. 578. pl. 6. Trin. 18 fac. B. R. 1 | 
of Buſsfield v. Buſsfield. J in the Caſe 


14. So if the Award be that one ſhall pay to the other 10 1. that both 8. C cited, 
Parties ſhall pay and diſcharge the Reckoning of the Houſe, which g Hard. 
was expended at the Meeting upon making the Award; this is an 
Award but of one Part, and the Diſcharge of the Reckoning is out 
of the Submiſſion, this coming after the Submiſſion. Tr. 1650. 

Hall * Maſſey adjudged upon a Oemurrer. Intratur Pill. 1649. 
Bot. 673. ; 
15. Jf two ſubmit themlelves to the Award of J. S. for the Title Cro J. 149. 


of certain Copyhold Land, and J. S. awards that one, ſcilicet A. thall pl. 8, Gen- 
pay to the other ſcilicet B. 61. upon the 21ſt Day of May, and 61. at nings v. 


Michaelmas next enſuing, and that B. ſhall releaſe to A. all his Right 5 


in the Copyhold ſuper præd. primo Die Maii omitting viceſimo, and C 
awards further, that he ſhall make further Aſſurance within 3 Days of Opinion 


alter gc. this is a void Award, tor the Award for making of the Re: bat the A- 
1eaſe ſuper pred. primo Die Mali is void, there being no ſuch Bay ward vas 


void in toto ; 


before-menttoned, and it appears, that the Releaſe at the ſaid Day ne Ne. 


' ould be the principal Conſideration of his Part, who ought to compence in 


make it, and then the Reſt of the Award for further Aſſurance, which ibe Award 
is good, is not ſufficient, this being but Part of the Conſideration oueht to be 


equal and re- 


and Award of his Part. Dill, 4 Ja. B. B. between Mart ham en 


Jennings, ddjudged upon Oemurrer. if it be void 

: | doe | | on one Parr, 
it is void in all. Sed Adjornatur,— Yelv. 97. Martham v. Jemx, S. C. and it was argued that this Clauſe 
for further Aſſurance depends upon the repugnant Clauſe of the Releaſe to be made ; for the Arbi- 
trator intended, that the Releaſe limited to be made ſuper Prædictum primum Diem Maij (whereas 
there isno ſuch Day) ſhould be the firſt Aſſurance, and that the Aſſurances to be made by the ſubſequent - 


| Clauſe, were intended only to ſtrengthen the firſt Releaſe; quod fuit conceſſum per Curiam, and they 


held that the Deeds ſhall be conſtrued according to the Intent of the Parties, and upon the Words to 


be collected thereupon, yet Arbitrement is in Nature of a Judgment and ſentence, in which there 

ought to be Plainneſs, and no ColleCtion of the Intent of the Arbitrator ; for ought it to be his Judg- 
ment, and not the Judgment of another upon his Words. 
and ſeems a Tranſlation of Velv. 


Brownl. 92. Markham v. Jurex, S. C. 


16. If two ſubmit themſelves to the Award ok J. S. of all Con- C cited, 


troverſies, and J. S. awards that (“) one ſhall pay 101. to the other, 
at ſuch a Day, and that the other upon the Receipt of the 10 l. ſhall 12 


make a general Releaſe to the other, without appointing any other and Powett 


thing to be done by him who ſhall have the Money, and nor expreſſing rm ſame 


pinion, that 


that the 10 1. ſhall be in Satisfaction of Matters in Controverſy, and tho' . eee 
it is objected, that if he, to whom the 13 l. is to be paid, rekuſes to „ arded to 
receive it, then he is not bound to make any Releale, and then no pay, the o- 


thing is to be done by him, and lo the Award is but of one Part, cer by Ia. 


Advice of all the Judges. 


and only at the Will of him, whether he will make a Releaſe ; pet bon is 


awarded to 


it was adjudged a good Award, becauſe when one is Award to pay ei: 
10 l. to the other, the other is by Implication awarded to accept it, AS but Holt 7. 
if oue had been awarded to pay 10 l. in Satisfaction of all the Con- ſaid, be 


troverſies to the other, ik the other refuſes to accept the 101. pet boubtedif an 


Award that 


this is a good Award, becaule he ts implicitly awarded to accept it in . pe, 


 Sattsſaction #£. Mich. 22 Car. B. K. between Lune aud Willems imylics thar 
/on udludged upon Ocmurrer ; Intratur 13. 22 Car. Rot. 107. and ocvcrisobi'g 


this was after affirmed in Writ of Error in Parliament, by rhe ** © * 
| | BONES. 

| y Trick. 
I] I 1g Tf Ann — 


—— — 
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17. If the Condition of an Obligation be to perform the Award 
of J. S. ot all Controverſies &. ita quod fiat de Preniths c. and 
the Award is in this Manner of Writing, de c ſuper Præmiſſis, (ctji 
cet, it recites the Submiſſion, and then ſays that the D1iticrences being un- 
derſtood by them, [to be] pro eo quod certain Things in a Bill by the 
Plaintiff exhibired, Or likely to be exhibited, in the Star Chamber a 
gainſt the Defendant, were for the moſt Part ackhow led ged by the 
Defendant, namely, that the Defendant had taken of the laintiff 
40 f. for a Superledeas to reverſe an Dut-lawry againſt the Pia 
tiff, but had not pertform'd it, & pro eo quod the Oetendanc had 
taken of the Plaintiff 2o s. more as a Fee, pretended it to be due 
to him upon an Execution of 261, ſued againit the Plaintiff, the 
which the Defendant, or any for him never exccuted, (he being then 
Under-Sheriff of the County of Oorlet) & pro co quod the lain 
tiff by the Means of the Oetendant, was tinpriconed by J. S. who 
arreſted him without any Warrant to him directed, and the jIlain- 
tiff was compelled by J. S. to pay 20 s. for the ſaid imurious Ar: 
reſt, before he was permitted to go at large, ac pro co quod the 


laintiff was an honeſt Man, and of good Repiitation, and an 


rtiſan, Anglice a Tradeiman, having a Wife and fix Children, 
and by the laid Means had ſuſtained great Oamage, Dilcredit and 


Scandal, he awarded in ea parte modo & forma ſequentibus, videlicet, 


that the Defendant ſhall pay 500 l. to the Plaintiff at certain Oays t. 
this is a good Award, though it was objected nothing was award 


ed of the other Part, for he does nor ſay that he awarded the 5001. 


to be paid in Satisfaction of the ſaid Wrongs, nor in Conſideration of 


them, nor for them, ſo that it cannot be pleaded in Bar of the laid 
Wrongs, for the Words (pro eo quod) are not intended for the 
Wrongs, but only for a Reaſon of the Award, which induced him 
to give the Boney, and the Words (in eo Parte) do not imply it to 
be in Satisfaction, but he made his Award in ea Parte, ſctlicet, up: 
on the Premiſſes. Mich. 16 Car. B. N. Burbridge and Regniond in 


a Writ of Error upon a Judgment in Banco, where this was ad: 


judged a void Award upon Demurrer, but now the Court ſeemed 
to incline that the Award was good, but they affirmed the Judg⸗ 
ment for another clear Octect in the Pleadings of the Award. In⸗ 


tratur Tr. 15 Car. Rot. 1657. for it cannot be intended that the 
Money was paid for any other Cauſe than that which is mentioned 


in the Award. | 
18. Where 2 or 3 Things are put in Arbitrement jointly, and they make 


award of Part and not of all, this is a void Award, by Reaſon that it 


is a joint Submiſſion; per Priſot; quære inde, for it ſeems that his Opi- 

nion is not Law. Br. Arbitremenr, pl. 29. cites 39 H. 6. 9. 
Br. Conditi- 19. Where a Submiſſion is of all Treſpaſſes between A. of the one Part, 
8 Wr and B. and C. of the other Part, and an Award is made that A. pay 1010. 
S,. P. accord. to B. but ſays nothing of C. yet the Award is good, for it might be that 
ingly A. had offended B. but had not offended C. Nota. Br. Arbitrement, pl. 
A. and B. on 41. cites 22 E. 4. 25. EY 


the one Part, 055 3 3 Oe 
and C. on the other Part, ſubmitted to an Award &c. the Arbitrators awarded, that B. ſhould pay fo muck 


Money to C. in Satisfaction for the Differences between B. and A. of the one Part, and C. on the other, but 
made no Award as to A and after a Verdict for the Plaintiff, it was moved in Arreft, that the Award 
was but of one Side, for A. who was one of the Parties ſubmitting, was not concerned in it, and the 


Award [Submiſſion] was with an Ita quod &c. and ſo the Award ought to be general, and include all. 


Parties; and Judgment for the Defendant. Sty. 451. Mich. 1655. Morden v. Hart. 


20. Sbmiſſion was of all Suits between the Parties he depending in 
the ſpiritual Court, concerning Tythes ; the Award was, that the Deſendant 
ſhould pay to the Plaintiff 405. on ſuch a Day for the Tit hes &c. Adjudged, 
that the Award was void, becauſe there was hot any Thing awarded 

FI 
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tor the Detendant to have, or that he be freed from the Suits, and ſo he 


has no Advantage thereby. Cro. E. 904. pl. 8. Mich. 41 Eliz. Colſton 
v. Harris. 

21. Upon a Submiſſion of all Treſpaſſes, Duties, and Demands, the Award 
was that the Defendant ſhould pay to the Plaintiff, in Satisfaction of all 
Treſpaſſes done to him by the Defendant before the Day of the Submiſſion, ſo 
nuch. In Debt upon this Award the Defendant demurr'd upon the De- 
claration, and inſiſted that the Award was void, it being of one Side; 
for the Plaintiff was to do nothing. But adjudged good; for by the 
Payment of the Money he is acquitted of all Treſpaiſes done to the Plain- 
titt, and it is a good Bar againſt him, and it ſhall not be intended that 
the Arbitrators had Notice that Detendant had any Cauſe of Action 
againſt the Plaintiff, unleſs ſhewn on the Defendant's Part; and Judg- 
ment for the Plaintiff, Haughton hæſitante. Cro. J. 354. pl. 9. Mich. 
12 Jac. B. R. Ormelade v. Coke. 

22 It an Award be, that an Obligor in a fingle Obligation ſball pay the Brownl. 58. 
Debt, this is no Award, unleſs it be provided that he be diſcharged ; for S. P. by 
Pay ment in that Caſe is no Diſcharge, Hob. 4g. in pl. 55. Hill. 12 Jac. ]. as. 
obiter. ; 5 


23. But if the Award be, that the one ſhall pay 101. for Treſpaſs, it is 


good ; tor a Satisfaction implies a Diſcharge, and that is the Reaſon of 


the Judgment in Baſpool's Caſe. Hob. 49, 50. in pl. 55. Hill. 12 Jac. 
obiter. mo | 5 

24. An Award that one ſhall pay Money, and the other ſhall execute a 8 C. 2 Roll 
Releaſe to him who paid it, is a void Award; but this mutt be intended REP. 8 
where the Submiſſion is by Word ; for in ſuch Caſe the Award is void, of che ws 
becaule it 18 of one Side; tor when the Money is paid, the other hath no leaſe the 
Remedy to enforce the Execution of a Releaſe ; tor he cannot have an Action Award ad- 


on the Caſe; and the Reaſon why it will not lie upon an Award is, be- judged ill, 


and Judg- 
ment for 
the Defen- 
„„ | „ RE dant. The 
ſame Reaſon why Caſe will not lie on Arbitrement is given by Coke Ch. J. Godb. 185. pl. 266. Paſch, 
10 Jac. C. B in Caſe of the Ld, Mounteagle v. Penruddock; and ſaid it was wilely done by Manwood 
Ch. B when he made an Award that a Releaſe, or ſuch like collateral Thing, ſhould be done, to make 
his Award, that he ſhould make the Releaſe or pay ſo much Money, for which the Party might have 
a Remedy; and at another Day the Opinion of the Court was with Coke. 


cauſe that 1s in Nature of a Judgment. Poph. 134. Mich. 15 Jac. May 
v. Samuel. 5 | „ RS 


25. Award was, that the Defendant pay the Plaintiff 101. and that the Ibid. there 


Plaintiff pay the Defendant the Expences at making the Award, and that \ agg 
e g 3 Nota, that 
pen all this being done, each ſhall give the other a general Releaſe. It was ob- afterwards 


jected that the Award was void, becauſe nothing is awarded to the De- W. & M. 
tendant bur the Releaſe, and that is not to be made till all be pertorm'd, in C. B. in 


ak ; _ | Lo A 
which cannot be, becauſe the Award of the Fxpences at the making the Bargrave 


Award, which the Plaintiff is to pay, is ſubſequent Matter, and out of v. Atkms, 


the Submiſſion; bur Hale Ch. J. inclined that the Releaſe ſhall be made ir was ad- 
upon the Performance of what is well awarded, and not ſtay till that be judged upon 


performed which is void, and ſo the Award may be good. Sed adjor- "© hike 


A ward, that 
upon Per- 
| | _ formance of 
what is well awarded the Releaſe ought to be made, and that the Award was good, tho' the tame Ob- 
jection was made by Levins, as here. 3 Lev. 413. Hill. 6 W. & NM. in C. B. Bargrave v. Atkins, 
adjudged for the Plaintifl. | e 


natur. 2 Lev. 3. Paſch. 23 Car. 2. B. R. Pinkney v. Bullock. 


25. Award was, that the Defeudant ſhould be bound with Sareties, ſuch Dar . 
as the Plaintiſt jlould approve, in the Sum of 1521. to be paid to hf, at ſuch h 
a Time, and that then they ſlould ſral mutual Releaſes. It was moved that & C., The 


the Surcties are Strangers to the Submitſion, and ſo the Delendant not Samt held 


bound co procure thein; and per Cur. the Award is yon it being tucn ic e d 


* 
2 


Ln 


1 . 2 
n 
K . we as. i * 


Al — — 


pellable to make a Releaſe; for the Sureties were to be to the good 


Tr 


a * 4 _ . 
—— 
Vw 
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the Suretics, as the Plaintiff ſhould ap rove ; Whereas if he does not like the Security 


8 given, then he is not to ſeal a Releaſe, and then che Award is only of 


the Party to One Side. 3 Mod. 272. Hill. 1 W. & M. in B. R. Thirſley v. Helbot. 
become | 
bound; but the Caſe was ſtaid till moved on the other Side ———Carth, 159. S. C adjudged for the 
Plaintiff, becauſe the Defendant was bound to give his own Bond, tho* the Award was void Quoad 
the Sureties; and that as ſoon as the Defendant had delivered his A Bond, the Plaintiff was com- 
0 iking of the Plaintiff, and it is 
probable he might approve the Defendant's ſingle Bond for his Security, and this was the princi- 
pal Reaſon why Judgment was given for the Plaintiff. 


1 293, 21, H. and W. ſubmit to the Award of J. S. who awards that H. ſhall 
S. C. but. pay 10 V. 15 l. which he adjudged the ſaid W. to have ſuſtained in Cofts and 
not appear, Damages, by reaſon of a Suit without Cauſe commenced by H. againſt W. and 
and that all Suits and Differences between them, depending before the Date of 

the Bond, ſhall ceaſe. It was argued, that it does not appear that any 

Difference was between the Parties, except the Suit on which the 15 1. 

Cofts were awarded, which was H.'s own Suit, and ſo no Benefit to him 

to ſtay it, and pay 151. Coſts. It was anſwer'd, that other Diflerences 

might be intended, tho? not ſet forth, and that this Award ſtops H. from 

applying for Coſts, which W. might be ſubject to in the Action men- 


tioned in the Award; and the Court inclined that the Award was good; 


Sed adjornatur. 2 Vent. 221. Mich. 2 W. & M. in C. B. Watmough v. 


Folgate. 


28. Award was, that the Defendant ſbould pay the Plaintiff 1 I. 15 5. 


(but did not ſay in Satisfaction of all Demands) and that both of them ſhould 
be at equal Charge at the Payment of the Money &c. And upon Demurrer 


to this Plea it was objected that the Award was void, it being only of 


one Side; for the Money was not awarded to be paid in Satisfaction or 
Diſcharge of any Thing; and Judgment for the Plaintiff, per tot. Cur. 


Lutw. 281, 283. Paſch. 3 W. & M. Ruſſel v. Williams. 
29. Two ſubmit to an Award. Nothing was awarded as to one, but 


only that all Actions ſhall ceaſe; yet the Court held this to be a good 


Award. Comb. 212. Trin. 5 W. & M. in B. R. Edwards v. Pierce. 
30. A Submiſſion to award was of all Matters in Controverſy by Rule of 
Court; and Award was made, that ſo much Money ſhould be paid on one 
Side, and nothing was awarded of the other Side; and moved to ſer it 
aſide, as being an Award only Ex parte. Per Holt, The common Ex- 
ceptions againſt an Award will not hold here, it being an Award upon 
Submiſſion by Rule of Court; for tho' there be 20 Releaſe awarded of one 


Side, yet the Submiſſion was of all Matters in Controverſy; and we will 
not grant an Attachment before they tender a Releaſe ; for if one comes to 


have Aid of the Court, he ſhall do that which is fair and equitable be- 
fore he has it. 12 Mod, 234. Mich. 10 W. 3. . v. Palmer. 


Upon Ex- 31. Award was, that the Defendant ſhould pay the Plaintiff 12 l. before 


ception 


ſuch a Day, and within a Week afterwards ſhould fetch away his Mare and 
held wo hy Colt from 42 Plaintiff. After 2 Arguments Judgment was given for the 


mutual, and Plaintiff by the Opinion of 3 Juſtices, contra Blencow J. becauſe ir ap- 


implicl 4 | pears by the Award that the Plaintiff had the Poſſeſſion of the Mare and 


mr Colr at that 'Time, which ſhall not be intended a wrongtul bur rather a 
Plairtil. legal Poſſeſſion; as for Damage feaſant, Bailment, or the like, whereby 
Arg. Ld. the Plaintiff might have JE the detaining them, and then the 


But a Writ of Error was brought. Lutw. 


Raym. Rep. Award would be mutua 
Cites It as 


lately _— 539. 540. Paſch. 12 W. 3. Cooper v. Hirſt. | | 
zudged in C. B. Hooper v. Hurſt, S. C. 


(L) How 


er 


„ 
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(.) EB it is to be made. Where the Submiſſion is 
ol. 256. 


general without an Ita quod &c. de Præmiſſis. CL; 


1. IJ there be a general Submiſſion the Award map be of Part ol Pr. Arbitre- 
that which is ſubmitted, without the Reſidue, and this ſhall be e K 228 
good. 19 D. 6. 6. b. Curia. x DET 
2. It a Submiſhon be by two to certain Arbitratars of all Matters Cro. J. 205. 
#c. without any Claule de ſta quod fiat de JIrzmilits #c. in this g 31-5. © 
Cale the Arbitrators have Power to make an Award of Part of the +6 ch. 
Matters between them, and not of the reſt. M. 5 Jac, B. between nd to chi? 
Middleton and Wikes, per Clitiam. | Opinion the 


3 other Juſ- 
tices inclined, but they would adviſe. 


8. P. Noy 62. Paſch. 39 Eliz. Smith v. Woodſtock —- 
Cro. E. $39. pl. 14. S. P. ſaid by Popham Ch. J. to have been adjudged: OT 


3. So if 3 Things in particular are ſubmitted generally without the * Br. Arbi- | 
ſaid Clauſe, they may make an Award of any of them without the een, pl. 


| | 29. cites 3 
others. Contra * 39 Þ, 6. 11.b, es vw 
85 5 15 © ES — Priſot, that 
it is a void Award, by reaſon that it is a joint Submiſhon ; but Brooke ſays Quære inde; for it ſeems 
that his Opinion is not Law._—_—Cro. J 200. in pl. 31. Mich. 5 Jac. B. R. S. P. per Coke Ch. J. that 


* 


they ought to make the Award of thoſe that are particularly named, without other Notice. Cro. 


J. 3 55. in pl. 9. Mich. 12 Jac. B. R the 8 P. accordingly by Coke Ch. J. 8 Rep. 98. a. S. P. re- 
ſolved accordingly, Hill. 5 Jac. in Baſpole's Caſe. 3 | = 


4. If the Submiſſion be of the Right, Title, and Poſſeſſion of cer- Br. Arbitre- 
tain Land, if they make an Award only of the Poſſeſſion, this ts god. nts p45 
19 - 6. 6. b. Curia. | 5 5 and the Sub- 
| | 3 | - Es | | miſſion was 
_ a5 to the Right &c. of 50 Acres, and the Award was that one ſhould enter, and have to him and his 
Heirs 15 Acres, and that the Plaintiff ſhould have to him and his Heirs the other 15 Acres —-Fitzh, 
Arbitrement, pl. 5. cites 8 C. accordingly. | e 


5. So if the Submiſſion be of all Actions Real and Perſonal, au B.. Arbitre- 
Award of Actions Perſonal will be good, tho he makes na Awaca of engl 
| | | | i Neu ton. — 
Fitzh. Arbitrement, pl. 5. citzs S. C. accordingly. 


= Ik a Submiſſion be to the Award J. S. cc. upon all the Premiſſes Br. ang yg 
or any part thereof, in this Cale J. S. may inake an Award of any a 7 


Parcel only. 39 0. 6. 11. b. 5 5 Y 


J. If the Submiſſion be of all Controverſies between XL. ita quod qt. Cro. |. 250, 


the Award ought to be made of all Controverſies of which they have py 8 LY on. 
Conuſance, or otherwiſe the Award is void, P. 5 Ja. B. betwecei1 Sein ir by 
Middleton and Wikes, per Curiam. | | Coke Ch. |: 
| | and the orher 
Juſtices inclined to that Opinion.— Godb. 256. in pl. 352 S. P. obiter. —-$ Rep. 98. a. 8 “. 
8. P. Noy 62. Paſch. 30 Eliz. in Caſe of Smith v Woodſtock —4 Le 94. in pl 1% ar the End, 
S. P. Arg. Cro. E 838, 839. pl. 14 Trin. 43 Eliz. B. R. Riſden v Inglet, S. P. hed accordingly, 
and that it is all one where the Words are, jo that iz Award le made of the Premities Ce, and fo as the 
fame Award be made before CG. For (Ae ume 4iyard ) refers to all Things mentioned beiore; to that if 
any Part be omitted in the Award, it is void for all — Gouldsb. 125. pl. 14. Hill 43 fliz. Hamond 
. Hatch, S. P. by Gau dy, and after adjudged accordingly — The Words in the Prinsipal Cafe in 
Cre. J. 200. are, viz, So that tlie fune Award be made of the Premiſſes before Ec. | 


. 


% 8. But 
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Cro. J. 200. 8. But upon ſuch general Submiſſion with an Ita quod ec. if the 
l.31-5-C. Arbitrators make an Award of all Controverſies, of which they have 

Coke Ch J. Conuſance, and not at others of which they have no Conuſance, yet 
and to that the Award is good, becauſe without Inkormation of the Parties 
Opinion the they cannot take Conuſance thereof. M. 5 Ja. B. between A.- 
other Juli” aleton and Wikes, Per 3 Juſtices againſt 2. 


but they would adviſe —— Where a Submiſſion is * of all Act iunt, Treſpaſſes, and Demands, 
and without any Condition of Ita quod it be made upon the Premiſſes &c. in ſuch Caſe, it the Arbitra- 
tors make an Amard of part it is good for part, tho* they know of other Matters; but if the Submiſ- 
ſion had been conditional it is otherwiſe ; ker Coke Ch. J. and ſeems agreed by Crooke anu Doderidge 

. Cro. J. 355. pl. 9. Mich. 12 Jac. B. R. in Caſe of Ormelade v. Coke. ——-S. P and the Ch. |. 
tia that the Arbitrators were bound to make their Award upon all Matters berwcen the Partics which 
had been laid before them, tho' there was not the general Concluſion of Ita quod &c. In this Cale 
the Arbitrators having overlooked ſome Matters that were laid before them in the preſent Caſe, the 
Jury accordingly gave a Verdict for the Defendant, and found the Award void. Barnard, Rep. in 
B. R. Paſch. 2 Geo. 2. King v. Hammerton. See Freeman v. Ba ſpoole. | 


Cro. J. 200. 9. Tf the Submiſſion be ſpectal as of ſuch a Thing and ſuch a Thing, 


pl 31,5. ML, Ita quod æt. the Arbitrators ought to make an Award of all 


cordingly, Things ſo 3 named, ot otherwile the Award is void, for they 


by Coke Ch. Ought to take Notice of thoſe which are mentioned in the Subnuſit- 
J. ro which gn without other Information, Mich. 8 Ja. P. between 44:dd/ccon 
Aber Juli. and Mikes, pet Cutiam agreed. 
ces inclined, but they would adviſe ——— Where the Submiſfon is of certain Things in ſpecial, and 
evith a Proviſo or Condition that the Award be made de Premiſſis KC. or Words tantamount, there the Ar- 
bitrator ought to make Arbitrement of all or otherwiſe it is void; but if divers Things in ſpecial are 
ſubmitted without ſuch conditional Concluſion, the Arbitrator may make Award of any of them. 
8 Rep. 98. Hill. 7 Jac. in Baſpool's Cale. 2 Brownl. 310. Freeman v. Baſpoole S. C. & S. P. ac- 
cordingly. | N _ 


10. Where a Submiſſion is general of all Actions &c. without any 
Condition of Ita quod the Award be made &c. in ſuch Caſe, be- 
cauſe Generale nihil certi implicat, it may ſtand well with the Generality 
of the Words, that there was but one Cauſe in Controverſy between the Par- 


ties, and therefore an Award made of one Thing thall be good, per 


Cur. 8 Rep. 98. a. Hill. ) Jac. in Baſpool's Caſe. 


The Plain- 11, Where a Submiſjion is to the Award of J. S. with a Bond for Per- 


- d De- . . | . 2 8 
2 2 formance, and the Submiſſion is with an Ita quod they do arbitrate de & 


mitted to an ſuper Præmiſſis, in ſuch Caſe they muſt make their Award ot all Mat- 


Award of ters, or elſe the Award will be void for all; For by the Ita quod it is 


41 Differences intended by them to have a final End of all Matters; and fo the Dif- 
are = ference is where the Submiſſion is in ſuch ſpecial Manner with Bonds to per- 


the Defen= form the ſame, and where the Bonds are only to perform Onoddam Arbi- 


dauant pleaded F7447: ; Per Coke Ch, J. 2 Bulſt. 40. Mich. 10 Jac. 
in Bar, that | ä „ „ | 

the Plaintiff was indebted to him in 41. for his Fees &c. and that before any Award made the Defen- 
dant offered to prove it to the Arbitrator, and defired he would allow it in his Award, but he made an 
Award without any Conſideration of this 4 1. tho' he had Notice and Proot thereof; and upon De- 


murrer it was argued that this Plea was ill, becauſe it did not appear that the Submiſſion was condition- 


al with an Ita quod &c. tor in ſuch Caſe the Arbitrator cannot make an Award of part of the Differences 


when he had Notice that there were more, but when the Submiſhon is not conditional, an Award for 


part, tho he had Notice of more, is good for that part; but if it ſhould be admitted that this Submiſ- 
ſion was conditional, yet this Award is good, becauſe the Arbitrator had awarded that the Parties ſhould 


execute mutual Releaſes, and that makes it final; and of this Opinion was the Court, and likewite ab- 


mitred by Saunders of Counſel on the other Side; but for a Fault in the Declaration 
given for the Defendant. Saund, 32. Mich. 18 Car. B. R. Buks v. I ripper. 
5. C. but S. P. does not appear. 


Judgment was 
did. 303. pl. 10 


12. Award was, that the Defendant ſhould pay to tie i /vantiff 51. te- 


wards his Charges at Law, and the Apathecary's Bi, +17 er hits (ur- 
ges; It was objected, that this is not final, but is , part of he 
Charges, and 1t ſo, then the Plaintiſf may procee e nim 1or «16 


ICil 5 


Jeant's Inn adſudged, and Judgment was affirmed there in a Writ 77" © 
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reſt ; ſed non allocatur ; and the Court ſaid, that the Words (towards 
his Charges) ſhall be taken in Satisfaction of all Charges. Lutw. 530. 
533. Trin. 10 W. 3. Onyons v. Cheeſe. . 


— FY A 
td... ä 


(M) What ſhall be an Award of all. 


1. I the Submiſſion be of all Actions perſonal Ita quod Arbitritm Hob. 190. pl. 


fiat de ]Irzmiſſis before Eaſter, and the Award is made before 237; Coffe 


Faſter de & ſuper Præmiſſis, that one ſhall pay to the other 201. at 8 —_— 


C. adjud - 


| Midſummer next enſuing, and that then the one ſhall releaſe to the other ed. Hebaft 


all Actions perſonal in Satisfaction of all Matters perſonal between them, fays, the 


this is made ſuper Præmiſſis, for by this it is intended that the Re- Reaſon muſt 


Jeaſe ſhall be only ot Actions till the Submiſſion, and not till Midſum⸗ be either be- 


| | ſe (De & 
mer. P. 5 Ja. between Gaſe and Brown, per Curiam adjudged. faper Pre 


Hobart s Reports 258. ſame Cale. miſlis) may 


ET import a Re- 

ſtraint ro the Things ſubmitted, or elſe that no new Cauſes ſhall be ſuppoſed except they — 4 alleged, 
{as in pleading of Awards of Cauſes they do not aver that theſe were all) or elſc, that the Award of 
all Cauſes may be reaſonably underſtood all Cauſes ſubmitted, being joined to De Præmiſſis, and that 
therefore a Releaſe made ſhould be a good Performance of the Award. ——Mo. 885. pl. 1242. cites 
S. C. as adjudged. Trin 5 Jac. C. B. Rot. 1608.—S. C. cited All. 26, os | _ 


2. It the Submiſſion be of all Matters between the Parties, and the Cro. J. 399- 
Award is made ot all præter one Obligation, and of this the Award is ?!:*5: 5. © 


that it ſhall (*) ſtand; this is a good Award of all, tor he is not > wot 


bound to diſcharge this without Cauſe, and it ſhall be intended there 
was no Caule. Hill. 14 Jac. between Berry and Perrin, at Ser: and Judg- 


rim- 


ok Error accordingly, 60, an all 


the ſuſtices 


| | 5 SY | and Barons 
held this a ſufficient Declaration of their Purpoſe concerning all Controverſies, and no Diſclaimer to 


meddle with any. Mo. $49. pl. 1154. Barrey v. Perin, S. C. but S. P. does not appear —Bridgm. 
90. Perryn v. Barry, S. C. and Judgment affirmed. —3 Bulſt. 62. Berry v. Perry 8 C. but S. P. 
does not appear. Ibid. 69. [but wrong paged 67.] Perry v. Berry S. C. & S. P. and judgment af- 
firmed in Cam. Scacc. and held that they could not have made a better Award thereof to have this ſtand 
and be in Force. Roll Rep. 375. pl. 31. S. C. but I do not obſerve S. P. . 
Where an ward was that (They excepted certain Bonds &c.) this is as much as to ſay, They award 


 thar they ſhall ſtand in Force, which is a good Award, and therefore it was adjudged for the Plaintiſt. 


Cro. * 27%, 278. pl. 8. Paſch. 9 Jac. B. R. Sallows v. Girling. Bulſt. 123, 124. S. P. accordingly 


3. Ik A. and B. ſubmit all Controverſies of Woods and Underwoods, 


and all Quarrels and Suits between them ita quod cc. and the Award 


is that A. ſhall have the Underwoods, and that he thall pay ro B. 501. 


and ſays nothing of the Woods, but awards further, that all Manner 
of Actions, Quarrels, cc. between them thall ceaſe, this is a good 4Q- 
ward of all, becauſe the Beginning of the Award was (We do award 
ot rhe Premitles) and alſo the Award is of all Actions c. Ergo, Mich. 
5 Jac. B. between Hymfrey and Wiburn, per Curiam. 5 5 
4. Ik a Submiſſion be of all Matters, Actions c. between them Ita See (8) pl 
quod fiat de ID ræmiſſis, and the Award is that one ſhall make a cer- 4 2 | 
tain Releaſe ot all Actions, which is vold, becaule it comprehends pl. 3.—(N} 


| 5 C. and 
more time than was ſubmitted, and chat he thall pay a certain Sum ot 2 Pkg 


the Notes 


Money, and awards alſo ot the other part, thts 15 d good Award tor there. 

the Money, though the Award be void tor the Releaſe. My Reports 

14 Jac, Vance ona Trico àdjzudged, for though the Award 13 
41 
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80 Arxburement. 
tt releaſe all Actions, pet it does not appear by this that any Actions 
were between them. | 


Cro.E 858. 5. Ma ſubmit all Controverſies the ath of May to the Award of 
pl. 26. Barnes. J. S. Ita quod Arbitrium fiat de Præmiſſis, and J. S. makes an 


8 5 Award de Præmiſſis of all Controverſies till the 1ſt. of May, though 


Sabmiſſon here he hath not made any Award for part of the Time ſubmitted, but 
was of all the Award ts ſhorter, yet becauſe it is made de Præmiſſis it hall 


Quarrels &c. not be intended there Were any mean Controverties between them be⸗ 
_ 2 tween the iſt. of Map and the 4th. of Yay, unleſs this be thewn vt c!:+ 
until the other Part, and theretore the Award ts good enough. Trin. 44 Cl. 
Day ot the B. Rot. 1447. between * Barnes and Green udjudged, Hill. 15 Jac. 
_ 5 B. between + Ley and Pains, which was agreed per Curtam, aig 
was the ach. the lame Term, which was alſo agreed in B. A, per Curtain, be. 
and the A. tween || May and Samuel. Vide the Caſe cited Hobart's Reports 


ward was of 258. 


all Matters | | | : | | 

ro the 3d. Andthe Court held it well enough ; For (Now depending) cannot be, unleſs they had been 

in Suit before the th. Day, becauſe it cannot be ſaid to be begun and depending all upon the ſame Day. 
* Hob. 190. pl. 237. S. C. cited by Hobart Ch. J. that the Award was one Day ſhort of the Sub. 


mifhon, and judgment eng given for the Plaintiff a Writ of Error was brought, bur what Iſſue it 


took he knew not. S. C. cited by Dod eridge and Haughton J. 2 Roll Rep. i.——lIbvid 193 S. C | 
cited Arg. S. C. cited Mo. 88 5. pl. 1242, —— —Hucr. 9 _ cites S. C. 1 C216, pl. 
1. Arg. cites. S. C. Mo. 88 5. pl. 1242. Lea v. Paine, 8 C. adjudged. — Hutt. 9. 


Leigh v. Paine, S. C. adjudged. 


pl. 3. S. C——Sce (B) pl. 24. and the Notes there. 


6. Tf a Condition be af all Controverſies, Doubrs &c. had, made, | 


moved or ſtirred between the Parties from the Beginning ot rye 
World until the Day of the Date of the Bond, and tie Arbitrators 


award that one ſhall pay 10 J. to the other, which appears by his Con- 


feſſion that he hath received, and it it ſhall appear within one Month, 
and due Proof thereof ſhall be made char he hath received more than 
this which he hath ſo contefled, chen he ſhall pay that alſo; though 


this laſt part be void, yet the Award is good, though it was ob⸗ 
jected that all Doubts are referred, and the Condition is Ita quod 


fiat de D ræmiſſis, and fo they have not made an End of ail Ooubts, 


for it appears the Arbitrators doubted of this whether more was 
Due or not, but per Curiam adjudged good, becauſe it is not averr'd 
that this was a Doubt moved or ſtirred between the Parties at the Time 


of the Submiſſion, for perhaps this Doubt aroſe between the Arbitra- 


tors after the Submiſſion, and it ſhall not be intended without an 
Averment that this was a Doubt at the Time of the Submiſſion, 
and this was made in Pajorem Caitelain by tye Arbitrators. 
Dill. 10 Car. B. N. Feares and Fourth, per Curtain adzudged in a 
Writ of Error upon a Judgment in Banco, and the firſt Judg 
ment affirmed accordingly. Intratur Mich. 9 Car. B. B. Rot, 
10. | i 
L 7. An Award was made general of all Controver/tes indefinitely without 
any Limitation, and adjudged good; and in this Cafe 2½%e Arbitrement 
will nct diſcharge any Action which was not ſubmitica, [as perhaps a 'Tret- 
paſs &c. done atterwards] and then it is only Surplyizce, which thall nor 
avoid the Award, tho' the Plaintiff hath more Recompence by the At- 
bitrators, in reſpect that the Defendant ſhall be diſcharged of Treſp.- 
ſes until the making of the Arbitrement. Hurt. 9. cites Trin. 5 ac. 
Hilton v. Brown. EE 
8. Submiſſion was by R. and S. of al, Controver/ies concernins a Wines 
Licence, and the Arrears of certain Rent oat of Land, and the Artitratcrs 
reciting 15 l. to be due 10 R. make an Award that S. all pry nl, 105. 70 E. 
in Satisfattion of Part ꝙ the ſaid 151. aud foil oi the Wings Licence 10 


109 
75 
w is * 


| S. C. cited 2 Roll Rep. 193.-—S. C. cited, and ſays e Re- 
cord was ſhewn of the Judgment. Hob 191 in pl. 237.—8. C. cited as ad judged All. 26. —8ee (N) 
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R. without ſaying that it was to be in Satisfattion of the Reſidue ; ſo that 
7 1. 101. Parcel of the Debt, remains unſatisfied. Roll was of Opinion 
that this is a void Award, as to the Aſſignment of the Wine-Licence. 
But Bacon held that it ſhould be intended in Satisfaction of the other 
71. 10 8. But both agreed, that the Submiſſion not being with an Ita 
quod &c. the Award as to Parcel was good; and ſo Judgment tor the 
Plaintiff, All. 51. Paſch. 24 Car. B. R. Roſe v. Spark. 5 
9. An Award recited that there were ſeveral Differences between Plaintiff {ward was 
and Defendant concerning a Houſe and divers Elms and Arrears of Rent, v, 2 he 


and that they to make a final End of all, award the Defendant to pay t * drew, 4 . 


Plaintiff 4 J. for all the ſaid Arrears of Rent. Defendant demurred, for had done; 


that this is an Award only of one Part and not of all Differences, but the Plaintiff 


adjudged for the Plaintiff; for they held this Award mutual, becauſe e 
the Words (tor the Arrears) ſignity (in Satisfaction of the Arrears) and forth the A- 
they are thereby diſcharged, and though the Award recites other Mat- ward in hæg 


ters, yet it ſhall be intended that they were otherwiſe determined, or at Verba, by 


leaſt the Award ſay ing (to make an End of all Differences) ſhall be intend- r ee 


- 


| | isfacti | : ted, th 
ed that the 41. was in Satisfaction of every Thing, the others not ap- ene * 18 


pearing but by the Recital of the Award itſelf. Lev. 132. Trin. 16 been great 
Car. 2. B. R. Hopper v. Hacket. ” = Dealings be- 
| | | tween the 


Parties, and that the Plaintiff had paid to the Defendant all his juſt Demands, and that there remained dus 
to the Plaintiff 40 l. which the Leterdant had not paid, tho he was awarded to pay it; and upon De- 


murrer it was _— that this was an Award on one Side, for it was only that the Defendanr 
ſhould pay the Plaintiff 30 1. but adjudged, that becauſe the Award recited Dealings between them, 
and that the Plaintiff had paid all that was due to the Defendant, and then ordered him (the Defendant) 


to pay 401. tothe Plaintitf, it ſhall be intended that this was 10 be in Satisfaction of the Debt due fron: 


the Defendant to him. Lutw. 541. Trin. 11 W. 3. Elliot v. Cheval. 


10. An Award that the Parties ſhall give mutual Releaſes, is an Award 


for both Parties ot both Sides, and ſhall bind; per Cur. Freem. Rep. 
$1. pl. 62. Mich. 167z. C. B. Anon. | „ 

II. An Award that the Defendant pay to the Plaintiff 101. and thar; Keb 253 
each Gould make the other good Releaſes. The Words (good Releaſes) pl. 8. 
ſhall be intended Releaſes according to the Subniſſion, and that makes Ve'1ue * 


= © : 0 . » * | 12 S = 
it an Award of both Parts; and Judgment tor the Plaintiff. Freem. Rep. ee RE | 
: : , 922 . 


356. pl. 450. Mich. 1673. Vezy v. Daniel. 5 
12. In a Quantum Meruit for Work done, the Defendant pleaded an 
Award that the Plaintiff ſhould accept a Bill of Sale of ſuch a Ship; but the 


rhe Plainti®. 


Award /aid nothing that the Defendant ſpould deliver it, and theretore Ex- 


ception was taken to it; tor that nothing was awarded to the Plaintilt. 
And Holt Ch. J. held that this is no Bar to the Plaintiif, nothing being 
awarded to be done by the Defendant in Satisfaction. Ld, Raym. Rep. 
612. Mich. 12 W. z. Clapcott v. Davy. „ 

13, Award was, that Defendant pay to the Plaintiff 50 J. and thereupou 
the Plaintiff to ſeal a Releaſe to him of all Actions c. touching the Pre- 
miſſes. It was objected, that the Releaſe of Actions &c. touching the 
Premiſſes, ſhould be taken to relate only to the 50 l. and not to the Ac- 
tions &c. ſubmitted; but the Court held, that it ſhould be taken to re- 
late to the Controverſies; and Judgment accordingly. 2 Ld. Raym. 
Rep. 898. Trin. 2 Ann. Anon. 5 80 

14. Award was, that the Defeadant pay to the Plaintiff 21. and that 


the Plaintiff ſhonld deliver up to the Defendant ſuch a Bond (being the Mar- 


ter then in Controverſy) to be cancel d, and that the Plaintiff and Defendant 
give one another wuttal Releaſes to the Day it the Dite of the [nid Bond. 
In Debt on che Submiiſhon-Bund the Plaintifſf lad Verdict and judgment 
in C. B. Error was brought in B. R. and Holt Ch. J. held the Award 
good; lor the Bond awarded to be deliver'd up, was the Foundation ot 
all the Conttoverſies between the Parties, au mocking elſe appears to 
ave ariſen fince, and confrquenthy the K andy he Eond ro be deli 
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1 Salk. 75. 
pl. 17. S. C. 


not appear. 


ver'd up to be cancell'd, and a general Releaſe to the Defendant to the 
Day of the Date of that Bond, 


ought to be Plainneſs, and no 


but S. P. does 


— — 


| will end all Controverſies between them. 
Powell J. held, that the Award was mutual and final, it the Releaſe was 
left out of the Caſe ; and judgment affirmd. 2 Ld. Raym. Rep. 1141, 
1142. Paſch. 4 Ann. Bell v. Gipps. 


(M. 2) Conſtruction of Awards. 


1. A Rbitrement is to be taken according to the true Meaning of the 

Parties, notwithſtanding the Words do inforce it otherwiſe; 

per Haughton ]. _ 3 Bulſt. 64. in Caſe of Berry v. Perry, cites 5 
Rep. 103. Trin. 43 Eliz. C. B. Hungate's Caſe. 

2. If there be any Contradiction in the Words of an Arbitrement, ſo that 

the one Part cannot ſtand with the other, the firſt Part ſhall ſtand, and 


the other be rejected; but if the latter be but an Explanation of the for- 
mer, there both Parts ſhall ſtand ; per Doderidge J. Arg. 3 Bulſt. 66. 


'Trin. 13 Jac. in Caſe of Berry v. Perry. 
3. Arbitrement is in Nature Lf 
J 


Brownl. 92. 8 5 
4. It was agreed to be a fated Rule in Awards, that are ſaid to be de 
& ſuper Præmiſſis, that if the Words uſed in them are in their own Nature 


more compre henſive and extenſive to Things not within the Submiſſion, yet 
they ſhall be intended that there was no other Matter between the Par- 
ties for them to lay hold on but what was ſubmitred, if the contrary be 


not ſhewn. So e converſo, if the Words are more narrow than to take in 


all the Matter of $ubmij0n, yet it ſhall be intended that no more was 


in Controverſy than what the Words naturally comprehend, if the con- 
trary be not likewiſe ſhewn, 6 Mod. 232. Mich. 3 Ann. B. R. in Caſe 
of Knight v. Burton, . 


5. The Books are growing /eſs and leſs nice every Day in the Conſtruc- 


tion of Awards; per Raymond Ch. J. Gibb. 270. Paſch. 4 Geo. 2. B. R. 


in Caſe of Philips v. Kaightly. 


— 


_—_— i 


N ) In what Caſes an Award ſhall be 207d in Part, or 


PWV) in all. 

* Roll Rep. I. F 2 ſubmit the 1ſt of May all Controverſies between them, and an 

237. Pl. 2. Award is made that one ſhall make a Releaſe of all Controverſies 
4 n 2 till the Time of the Submiſſion [Award,] which was the 4th of May, 
dock a Di. this Award is void in the Whole, becauſe the Releaſe which is to be 
verſity, made comprehends more Time than was jubmitted; for perhaps there 
when an ere other Controverſies between them between the iſt of May and 
waar th the 4th, and the Releaſe is intire, and therefore being void in Part, 
upon the it is void in the Whale. My Reports, 14 Jac. B. R. between 
Award, and * Vanlore and Tribb, adjudged. Co. 10. f MHoor aud Bedell, 142. dd 
where upon judged. | | | 
the Bond ; | | _— 
for in the laſt Caſe, if the Bond be with Ita quod fiat de Pramiſhs, and the one Pirt 18 void, all is void. 


2 7.1 


a Fudgment and Sentence, in which there 
leltion of the Intent of the Arbitrator. 


5 5 A n.. 82 — I * * 0 - Wea. 5 
1 c * * "I „ 4 4 > - 5 
1 p k - Wir £8 a ; 2 * 3 2 
e : 


I Kinni ſton and Fones, ARLeee per Curiam. 
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and that he had known ſeveral Judgments accordingly ; and Crooke of Counſel ſaid that he agre is; 
_— it appears that there are ſeveral Actions depending beſides thoſe whereof the Award is 22 
cauſe there it appears that the Award is not made de Præmiſſis; but in the principal Caſe, though the 
Award is to releaſe all Actions, yet it does not appear that there were more Actions whereof the Award 
was not made, and cited 24 Eliz. Mallyard's Caſe. And by Mountague Ch. J. if he bound himſelf 
to perform all Things contained in the Award, he ought conſequently to perform ſo much as is good, 
tho Part is void; and Judgment was given — per Cur. præter Doderidge, who ſaid nothing, 

but ſeem'd as if ſatisfied with the Diverſity put by G. Crooke ; for he ſaid nothing after. Bridgm. 58. | 
Vandlore v. Dribble, S. C. and agreed per Cur. that the Award was good for all that was ſubmitted to, 
and void for the reſt; and the Breach being aſſhign'd in a Matter ſubmitted to, gives a ſufficient Cauſe of 


Action to the Plaintiff; and Judgment accordingly.———S. C. cited per Cur. as adjudged accordingly. 


All. 83. —Heath's Max. 52. cites S. C. Sce(3)pl. 4. 21. S. C. (C) pl. 3. S. C. () pl. 4. S. C. 
+ Gouldsb. 91. pl. 4. Trin. 30 Eliz. in Cam. Scacc. Bedel v. Moor, S. C. & S. P. agreed by all the 
ſuſtices; but becauſe this was an Error not moved be fore, they gave the Defendant in Error a further 
Day. — Le. 170 pl. 238. Bedel v. More, S. C. in Cam. Scacc. but S. P. does not appear. lenk. 
264. pl. 67. S. C. & S. P. adjudged erroneous. But ſays, underſtand this Caſe that there was no Aver- 
ment taken by the Defendant, that the other Controverſies were between the Days. S. C. cited 
Bridgm. 58 —Sid. 154. pl. 4. Mich. 15 Car. 2. B. R. Rous v. Nun. The Award was, to releaſe 
at a Day future to the Submiſhon ; and the Court held it good notwithſtanding, becauſe if any Thing 
new had happen'd after the Submiſhon, it ſhould be ſhewn of the other Side, and if there had it is only 
void pro tanto.——Sce (C) pl. 3. S. C. x 


2. But in theſe Caſes it appears to the Court, that by this Releaſe * 2 Rol) 
the Obligation or Aſſumpſit by which the other was bound to perform ms I. 
the Award, ſhould be releaſed, which are not within the Submiſſion, we 


Samuel, 


Hill. 15 Jac. B. R. between ay and Samuel, adjudged upon a S. C. 44. 
emurrer, for the laid Reaſon. Mich. 24 Car. B. B. between judged — 
5 Oph. 134.8. 
| "A adude't. 
| I All. 86.8. C.——s$ty 97. Keniſton v. Jones, adjornatur. | 
Submiſſion aas, of all Alatters bet<veen them till the 9th Day of Aarch 18 Fac. and the Award was, that 
each of them ſhould releaſe to the other all Matters &c. till the 9th Day of March &c. It was objected that 
by this Releaſe the Bond, upon which the Action is now brought, was diſcharged ; bur it was ruled a 
good Award; for tho' it be void as to that Part, yet it ſhall be good for the reſt, Winch. 1. Paſch. 19 
Jac. C. B. Norton v. Lakins 9 . . 5 | 
Debt upon Bond for Performance of an Award. Upon Nullum Arbitrium pleaded the Plaintiff re- 
plied, and ſet forth an Award, that the Defendant ſbould pay the Plaintiff 5 1. preſently, and give Bond to 
ay 101. more on the 29th of November following, and to (ion general Releaſes now ; and upon Demurrer 
it was objected that the Award was void, becauſe mutual Relcaſes then given would diſcharge the Bond. 


Sed per Cur. it ſhall diſcharge only ſuch Matters which were depending at the Time of the Sub:niſſion. 
3 Mod. 264. Mich. 1 W. & M. in B. R. Rees v. Phelpes. See (O) pl. 3. 


z. But if 2 ſubmit the 1ſt of May all Matters between them, and an. s, 


the Award is that one ſhall pay to the other 20 8. in Satisfaction of 1 8 8 


Matters between them till the Time of the Award made, which was ;; o ti: 


the 4th of May, though this comprehended more Time than was Poin. — _ 
ſubmitted, vet becauſe it ſhail not be intended there were any Matters be- $ty- 97. S. C. 


tween them meſne between the Submiſſion and Award, unleſs it be ſhe wn _ See (Il 0 


1 of the other Part, the Award 18 good. Mich. 24 Car. B. B. between pl. 5. S. C. 


* Kinniſton and Fones, per Curiam. Hill. 15 Jac. B. between f Ley and the 
and Pain, adjudged. The Reporter thought this is gaod Law, but Notes and 


that this is not the Reaſon of the Caſe, altho the Court relied upon **<r->-< 


there. 


this; for this croſs d the Reaſon of the Judgment ſupra; for the 14 191 


Award is void, becauſe there may be other mean Controverſies ; is pl. 23;. 
but it ſeems the Reaſon of this Caſe is, far that although there were cites S Cas 


| Hi | iim adjudged; 
other Matters mean between the Submiſſion and Award letween them, $5 3 


and ſo the Award for theſe Matters void, yer here is no intire Act to Ch I. lars 
done, as in the Caſe ſupra of the Releaſe, but the ſaid 20 8. con- that #f the 
tinues a good Satisfaction ot the other Matters ſubmitted; and all the Pele, dn: 


Jnconyenience ts, that peradventure the Money to be given was t- %% 
creaſed for the mean {zatters,, and ſo he was at fore Prejudice, ys 24 
but there is no JIre;uvice on the other Part; in chis Caic a Bre. accepted ve 
cedent was cited to be Pill. 43 El. B. Rot. 207. hetween (r re 72 


n au Forntein, Uhich Was adzudged in JIoint, ve accord: 44 


it V\ viald 


mop: 


— 
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bove ingly Pill. 42 Eltz. B. N. between Beckingham and Hunter, ab: 
ed and dil- 4 | 
charged any judged. | 5 | | 

Treſpaſs &c. done by the Defendant to the Plaintiff between the Date of the Bond and the Award, be- 
cauſe it might be averr'd a Satisfaction for it. | | 1 
Submiſſion was to ſtand to the Award of J. 8 of all Matters and Controverſies depending between 
them. The Award was made de E ſupra Premiſſis, viz. That all Actions and Controverſies between them 
ſhould ceaſe, and the one to pay to the other 40 5. Exception was taken, that the Award was of Contro- | 4 
verſies depending at the Day of the Award, and which is more than is ſubmitted. But it was reſolved f 
(abſente Anderfen) to be good, and tho it ſeem'd to extend to more than the Submiſſion, yet the Words "2 2 
(de Præmiſſis) reſtrain it to the Thing ſubmitted ; and Judgment gary of Cro. E. 861. pl. 37. Mich. ; 
43 & 44 Eliz. C. B. Goodman v. Fountain, S. C.- S. P. and the Award adjudged good; for the 5 c 
Count ſhall not conceive any new Controverſy, and the rather becauſe it was pleaded to be De & ſuper Præ- of 

miſſis, which carries an Intendment proportionable to the Submiſhon. All. 26. M:ch. 23 Car. B. R. 


Gurman v. Hill. | 


Roll Rep. 4. Upon a Submiſſion by A. & B. of all Suits between them, con- 
202 pl. 1 5. cerning certain Tythes, it the Award be that A. ſhall pay to B. ſuch a 


Jac B. r Sum ot Money, and that B. ſhall ſuffer all Suits to be diſcontinued 


*cs.'c. which he hath againſt A. where he bach againſt A. orher Suirs which | 7 
but the do not concern the ſaid Tithes, by which- the Award is void for this, E 
1 8 ( 

5 


* * * Dr % F. = 1 


N pet the Award is good for the Reſt, for this is nor fo entire as a Re- 
"Pleaſe. Trin. 18 Jac. B. B. between Igram and Melb adjudged. | 


Repleader 
was award- | V 5 
ed by Conſent. 2 Roll Rep. 192. Trin 18 Jac. B. R. the S. C. & S. P. agreed by all the Judges. 

Palm. 10). Ingrave v. Webb, S. C. ſays the Award was to releaſe all Actions; but adjudged according. |  _ 
ly, and affirmed Hill. 20 Jac, in Cam. Scacc. by all the Juſtices of C. B. and Barons of the Exchequer, 5 c 
in Error brought. -Cro. J. 663. pl. 15. Webb v. Ingram, S. C. in the Exchequer-Chamber, Hill. 4 t 
20 Eliz. and Judgment affirmed by all the Juſtices and Barons. 2 | 
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F. Ik the Submiſſion be of all Matters depending, and the Award 55 
is, that he ſhall not proſecute any Action depending or ariſing till tage | 
Award made, where there are mean Actions depending between the Sub- 0 
miſſion and the Award, by which the Award is votd for thele, yet the 
Award ts good for thole which are ſubmitted, becauſe this is not fo 


entire, but that this Part of the Award which is good may well be | el 
performed. Trin. 8 Jac. B. R. between Saher and Sayer adjudged. Wy 
All. 85. S. 6. If the Submiſſion be of all Matters depending cc. and the A- | 447 
C. adjadged. ward is, that one ſcilicet A. ſhall pay to the other (Ctlicet B. 10001. ar 8 
* Fol. 259. ſuch Days, (*) #C, and Awards further, chat all Actions, Controver- 7 
| ſies, and Matters in Difference whatſoever between the ſaid Parties, | p 
ty. 97. ſhall immediately ceaſe, determine, be void, relinquiſhed and die be | * 
S. C. adjor- teen them; and it is further awarded, chat each Party thall make ct 
y gg ee general Releaſes of all Matters and Demands between them, till ſuch a b. 
was made Day, Which by Admittance comprehends the Obligation ot Submiſſion, 1 
Zoth of Au- yet ultho' this Award be void as to the Releaſe, becaule if it ſhouſd tl 
guſt, that the he made, it would releaſe the Obligation of Submiſſion, pet the | 8 
3 Joo!" „ Award is good, in as much as there is an Award of both Sides, | 5 
ther 40 f. in præter this, ſcilicet the Payment of the 10001, and alſo that all | 1: 
Reconpence of Matters between them in Controverſie ſhall ceaſe, which is good, by 
2 reſpeſſes, and ſo the Award of both Parts, and Recompence to chem. Mich. fo 
"ud Pikes, 24 Car. B. R. between Kinnaſton and feues ũdjudged upon a ſpeci- ti 
if the e. al Verdict. Intratur Mich. 23 Car, Rot. 587. Mer 
eee in Perſon to receive it, and that the one ſhould releaſe ien and there to be other all A. . 
ons and Demanas, to the Day of the Date of the Award ; it was adjudged, per rot Cur. i gaod Au ard | ti. 
tor the firſt Part, but void for the laſt Part, and thiat he ought to perform the firft Part. Cro. E. 8c. 0 
pl. 12. Hill. 40 Eliz. B. R. Nuby v. Sabb.——S. C. cited Hur. g. I 2 
C6.) Ik the Award be void in Part for the Crreaſun+bleneſs Br le 
Iinpolſibility, pet that which 1s rcalonable is goon. = , 

| „ Ti 
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w ; Ifthe arbitrators award, that one ſhall pay ſo much to the other, * Br. Arbi- 
a that he ſhall be bound for this in an Obligation with 2 Sureties, - in 
tho this is votd as to the Sureties for the unreaſonableneſs, yet this 8 C p 
ts good to bind the Party himſelf. og 19 E. 4. I. F 18 E, 4. 2 3. they cannot 


| ive their 
Award twice ; contra if they award that he ſhall be bound by the Counſel of the 1 the Diver- 
ſity. Br. Arbitrement, pl. 51. cites 18 E. 4. 22, 23. Ibid. in pl. 39. cites S. C. S. C. cited 
: Roll Rep. 192.——— Palm. 108. Arg. cites S. C. 


Ibid. in pl. 39. cites S. C. 


+ Br. Arbitrement, pl. 51. cites S. C. 
cites S. C. Palm. 108. Arg. cites S. C. 
An Award was to pay the Plaintiff 100 1. or to 88 A. a Stranger to be bound to the Plaintiff for Payment 
of 121. a Year to the Plaintiff for his Life ; the Court held that the Award as to the laſt Point was meerly 
void, but as to the Payment of the 100l. the ſame is good, and ſhall bind the Parties, and the Plaintiff had 
Judgment to recover. Le. zog. pl 424. Trin. 29 Eliz. C. B. Wilmer v. Oldfield. Ow. 153. 
Oldfield v. Wilmore, S. C. & S. P. admitted; and by Anderſon and Peryam, tho' the Defendant ha 
cauſed A. the Stranger to be bound, the Obligation is broken, becauſe as to this Part it is meerly void. 
av. 120. pl. 189. S. C. & S. P. admitted. | | | | 

An Award was, that the Defendant ſhould give Bond with ſufficient Surety, io pay the Plaintiff a certain 
Sum of Money, and in aſſumpſit aſſign'd for Breach, that the Defendant did not become bound to the 
Plaintiff Modo & Forma, as it was awarded; adjudged that tho' the Award was void as to the finding 
Surety, yet it was good as to the Defendant, and the Breach well aſſigned that he did not become 
bound, and the Modo & Forma refers to himſelf only, and not to the Surety. 2 Lev. 6. Paſch. 23 

Car. 2. B. R. Coke v. Whore wood. 2 Saund. 337. pl 56. S. C. adjudged accordingly, ——See (B) pl. 
F. (E) pl. 4. (F) pl. 2. and the Notes at thoſe ſeveral Places. | 85 


2 Rol! Rep. 192. Arg. 


8. Tf the Arbitrators award, that one ſhall make an Aſſurance of Cro. E. 432. 
certain Land, within the Submiſſion, to the other and his Wife, where © 5 1 8 
the Wite is a Stranger to the Submiſſton, and therefore the Award he vin: 
is void as to her, yet the Award is good for the reſt, for he ought void ; be- 
to make the Aſſurance to the Party the Husband, Mich, 37, 38. El. cauſe it be. 


B. B. between Lamon and Pitt, for this may be ſevered. Thing 0 
pointed to be done, and being void in Part, is void for the Whole; but as to this Point none of the 


Py 


other Juſtices ſpoke. 8. C. cited Arg. Hutt. 9. and ſays, Quære, if it be not good as to the Husband 


9. If A. & B. ſubmit themlelves to certain Arbitrators, touching 5. C ched 
the Title of certain Land, and the Arbitrators award that all Cont ro- 1. agen 
verſies touching the Land ſhall ceaſe, and that B. ſhall pay to A. 8 I. el 
and that A. his Wife, and Son and Heir apparent, by the Procurement Bod. :- 2, * 
of A. ſhall paſs to B. ſuch Aſſurance of the Land as B. thall require; Arg. 
and awards further, that one of the Arbitrators promiſes to repay 20 5. 
Part of the 81. to B. upon Payment thereof ro A. if A. does not reply 
it. This Award is vold in the whole, for A. is not bound to pro- 

cure his Mie and Son to paſs any Aſſurance of the Land, they 
being Strangers to the Award, and it may be that the Wite and the 
Son have the Eſtate of the Land in them, and it was intended that 
they ſhould pals their Eſtate, and this was the Conſideration, thar 
8 l. was awarded to be paid by B. to A. and therefore the Award 1s 
void in the Whole, though there be other Conſiderations of both 
Parts in the Award. JI. 13 Car. B. R. between Barzcy and Hur 
child, per Cluiriam adjudged in Arreſt of Judgment, after a Verdict 
for the JIlaintiff A. who had brought an Action upon the Calc for 
the non⸗pertormance of the Award, and had alſign'd for Breach 
that B. had not paid the 8 1. 1 ns 

10. Ik there be a Stibmiſſion to the Award of J. S. of all Natters 
till the Submiſſion, tta quod fiat de JIrzmiſſts, and thereupon an 4 
ward is made at a Dap after the Submiſſion, that one ſhall mats 
a general Releale of all Matters till the Award, and that the other 
hall pay 10 l. tho” there be an Award of both Parts, preter the Re 
{caſe which is void, pet the Award is void in the Whole, becauſe it 
was intended that the Releaſe ſhould be Dart gf the Conſideration, 

Trin. 16 Car. B. R. between 4729 22d 41h, per Curian av: 
- Judged as J conceive the Tale, Qucte thereo:. 
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Act, and Perſonal Attendance is not neceſſary, and Notice may be giv- 
en to the Party any other Day aſter. Cro. E. 676. pl. 5. Trin. 41 Eliz. 
B. R. Withers v. Drew. | | 
12. An Award was made that the Defendant .= convey ſuch Lands 
to the Plaintiff” for Life, Remainder to F. S. a Stranger in Fee; the Court 
held that tho' the Award was void as to the Stranger, yet it was good 
as to the particular Eſtate for Lite, and ought to be performed. Cro. 
E. 758. pl. 27. Hill. 42 Eliz. Bretton v. Pratt. 
13. Award was that a Stranger, viz. one of the Arbitrators ſhould enter 
Bond, and after that the Plaintiff to releaſe all Actions; it was objected 
that the Award was void, and that by ſuch Releaſe the Bond would be 
releaſed, and that a void Award is no Award; the Court admitted the 
Award void as to the Bond to be entered into by the Arbitrator, and 
alſo as to the Extinguiſhment of it by the Releaſe ; but they conceived 
that the Arbitrement conſiſted of two Matters, which were diſtinct and 
might be ſevered; for tho it be void as to one Matter, yet it ſhall be 
pr as to the other; and Forſter J. held that the Award to make the 


eleaſe might be ſevered, viz. that it ſhould be good for all Actions 


except the Bond; but Coke e contra and ſaid, that it is ſo entire that 
it cannot be divided; but the Court conceived, that the Award was 
good as to the Bond to be made by the Defendant, altho' it were void 


s to the Arbitrator. Godb. 164. pl. 230. Paſch. 8 Jac. C. B. Pits 


v. Wardal. | 
Cro. J. 399. 14. An Award to pay Money, and to do ſeveral other Things, and among /# 
pl. 8. Berry he Reſt, that the now Plaintiff ſhould pay G. N. 65. 8 d. for drawing and 


v. Penring , 


S. C..— *engroſſing the Award, it was objected, that the whole Award was void, 
Mo. 849 pl. becauſe G. W. was a Stranger to the Submiſſion, and that this is a 
1154. Barry Thing agreed on after the Submiſſion 3 agreed that it was void as to 


en 2 that, but yet it was good for the Reſidue. Bridgm. 91, 92. Mich. 14 


S. C.— | 


3 Bullt 62. S. C. but I do not obſerve S. P. in any of the ſaid Books. 


15. Debt was brought upon an Obligation to perform an Award, which 


was good in Part, and void in Part, and the Breach aſſigned upon the 


good Part, and the Award was to pay Money, but 20 Time of Payment, 
and afterwards it was demanded ; the Award is good. Brownl. 53. 
Paſch. 19 Jac. Rayſon v. Winder. 2 


S. P. agreed, 16. An Award made the ſame Day that the Bond of Submiſſion is en- 
oe Dogg _ tered into is good; per Dodridge J. who ſaid it had been ſo adjudged, 
Norwich and he held that if the Arbitrator makes the Award before and pubiifhes 


(Biſhop) v. it after, it is ſufficient, Lat. 14, Mich. 2 Car. Anon. 
Cornwallis. _ Ts | 
Jo. 67. pl. 3. S. C. & S. P. admitted. 


-The Submiſſion was that the Award be made 6 Days af 


ter the Submiſſion ;, if the Award be made the ſame Day on which the Submiſſion was, it is a good Award; 


for the Day of the Award is to be taken Incluſive and not Excluſive ; per Roll. Ch. J. Sty. 382. Paſch 
1653. Clark's Caſc. = 1 900 US 


Lat. 207. 17. An Infant ſubmitted himſelf to an Award (as the Court held he 


22 8 might) and Money Was awarded to be paid him at ſeveral Times, and that 
Knight, S. i 


C. net ad- upon the laſt Payment he ſhould releaſe; it was moved, that if he 
judged. ſnould not be of Age at ſuch Time, that Parc of the Award which was 
Noy. 93. * to be performed by him [ viz. the Releaſe] is void, and conſequently 


C. but no the other Part is ſo alſo; and of this Op1nton was the Court prima ta- 
Tudgment.-— g 


F and therefore adviſed the Plaintiff to diſcontinue or niore it again: 


by Maller J. Jo. 164. pl. 2. Mich. 3 Car. B. R. Knight v. Stone. 

Mar. 142. | | | 5 

and Ibid. 144. by Bramſton Ch. J. who ſaid, that it is a Caſe of no Authority, becau'e no ſudgment 

vas given; but that all in that Caſe agreed, that the Award was void, becauſe of tie Reldate to be 
| mad: 


11. An Arbitrement made in the Night is good; for it is a judicial 


— „ 7 


- 
—_—y 


de by him, which proves that the Submiſſion was alſo void; for if that be good, b 1 
_— Releaſe would be ſo too; and whereas in that Caſe it was objected, * it * rn 
able at the Election of the Infant, he ſaid that the Submiſſion ought to be either abſolutely good or 
abſolutely void, the End of an Award being to compoſe Controverſies, and the Arbitrators are Judges 
to determine them, which ſhould never be done, if the Infant might make good or fruftrate the . 
pitrement at his Election; and therefore to * that it ſpall be conditional, is againſt the Nature of an Ae- 


itrement, and to ſay it ſball bind the Infant abſolutely cannot be, and to ſay it that ſhall bind the one 
— the other is unequal; beſides there can be no Election in this Cale; for it he were Ss A 
nothing binds him, and if at full Age he ought to perform it.— 8. C. cited, 3 Lev. 17. which 
vas Debt on Bond of Submiſſion, that if the Obligor and J. B. his Son (an Infant) ſhall each perform 
the Award of A. B. and the Defendant Fx” that his Son is within Age; the Court delivered no Opinion 
if Submiſſion by an Infant, or by the Father on Behalf of the Infant, be void; but they neld clearly that 
the Submiſſion of the Father for himſelf is good, and that they may make an Award between him and 


the Plaintiff only. Paſch. 33. Car. 2. C. B. Bowyer v. Blorkſidge. 


17. It is impoſſible for 3 Men to make Arbitrement Ly Word of Auth, 
| becauſe it cannot be jointly pronounced, but it muſt be in Writing in 
ſuch Caſe, and the pronouncing by one and Agreement by the other is 
not ſufficient. Clayt. 17. Augutt 1663. by Damport J. Lawſon's Caſe. 

19. The Condition of the Bond of Submiſſion is an catire Thing, and 
therefore it is void in part, in reſpect of one of the Parties who ſubmits 
himſelf &c. it is void againſt the reft; As for inſtance, ere an Infant 
aud 2 more ſulimit themſelves to an Award, the Bond was void as to the 
Infant, and ſhall be ſo likewiſe as to the reſt; agreed by Brampiton 
Ch. J. Heath and Mallet J. Mar. 111. pl. 189. 'Irin. 17 Car. Rud- 
ſtone v. Yates. 5 : 

20. Where an Award conſiſts of ſeveral! Parts, and one of thoſe parts 
was to pay 51. to the Poor of the Pariſh of D. which was not within the 
Submi/ton, and ſo not good; yet Roll Ch. J. held, that if it be void 
as to that, it is good as to the reſt; becauſe it is pee as to the ending 
all Differences between them which are ſubmitted, and judgment niſi &c. 
Sty. 39. Trin. 23 Car. Terry v. Baxter. 1 

21. An Award in the firſt part of it was, that all Suits and Contro- 
wer/ies ſpall ccaſe, and tho' in the whole Award after nothing is well award. 
e but of one part only, yet the Court agreed that it is a good and mutu- 
al award upon the firſt part only. Lev. 158. Hill. 13 & 14 Car. 2. C. 

a, a Vo nn. 

22. An Award was confirmed in part and made void in part. 1 Chan. 

Caſes 40. Hill. 14 Car. 2. Biſhop v. Biſhop. 
23. An Award was, that the Plaintiff's ſhonld releaſe to the Defendant al! 
| Demands to the Time of the Submiſſion, and that the Defendant fronld releaſe 
to them all Demands to the Time of the Award. The Court held, that 

rho” that part of the Award as to the Detendant's Releaſe ro the Plain- 
tiffs was void in Law becauſe it over-reaches the Submiſſion, yet be- 
cauſe there were other Matters awarded on both Sides which were good 
the Award was ſufficient. Hardr. 399. Paſch. 17 Car. 2. in the Exche- 
quer, Joyce v. Haines. : 1 | 

24. Submiſſion was to Arbitrators of all Add ions Ita quod the Award 
be made at or before 23 Fan. but if the Arbitrazors ſpall not agres upon their 
Award, then they ſhall chuſe and ele an indifferent Man, and they ſlald 
ſtand to his final End, Determination and judgment which he :hall give 
and determine under his Hand and Seal, that then this Obligation thall 
be void &c. The Umpire awarded the Deſendant to pay Money to 
the Plaintiff It was objected, that the Condition being, That the Ar— 
bitrators ſhall chuſe an indifferent Man, and (they) hall ſtand to his 
Award, ſo that (they) muſt mean the Arbitrators and not the Deten- 
dant, and therefore is void and inſenſible, aud ſo that the Detendant 1s 
not bound to perform it. But adjudged per tot. Cur. that the Condition 
is good enough as to this Marter, cho' it be not very properly exoretied, 


and that the Defendant had ſorleited his Bond by not pertorining the 
| | Aura 


ga 
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Award of the Umpire; and judgment for the Plaintiff. Saund. 63 


ſtance, in 


an Award, by which he was to pay to the Plaintiff what was due to him for Tast Work and Day Work, 
and that the Plaintiff ſhould pay to the Defendant 25 l. and that upon Payment of that Money the Parties 
ſhould execute mutual Releaſes; and then he averred, that the whole Work came to 121. 105. and no more, 
which be had paid to the Plaintiff. It was agreed on all Sides, that the firſt part of this Award was void, 
becauſe it was uncertain how much ſhould be paid for the Work, and therefore it was held, that the 
other part of the Award for the Plaintiff ro pay 25 1. was likewiſe void, for it plainly appeared that 
the Arbitrators intended him ſomething for the Work he had done, which part of the Award being 
void for Uncertainty, the other part muſt be ſo likewiſe, for otherwiſe the Plaintiff maſt pay 25 1. 


and have no Manner of Satisfaction for the Work he had done, becauſe after he had paid the Money 


he was to give the Defendant a general Releaſe, and then he could never have any Satisfaction for his 
Work; for where an Award is to a Man to do 2 Things, and one of them is void, it ſhall ſtand good 


for the other, as if W. R. is awarded to pay 1ol. ro L. R. and 21 to H. S. who is a Stranger to 


the Submiſſion, the Award is void as to him, but it is good to L. R. becauſe it plainly appears that 


10 l. and no more was awarded to him, and he can be at no Prejudice it the 51. is not paid to the 


other. Nelſ. Abr. 241. pl. 14. cites 2 Saund. 292. [Hill. 22 & 23 Car. 2.] Pope v. Brett. 


= = 256. If an Award be, that Defendant ſhould pay the Plaintiff two Sums 
tne Award 
was, that 


at ſeveral times, and that ſeveral Releaſes ſhall be given preſently. It was 
Money ſhould Objected, that by giving ſuch Releaſes che Bond and Money would be 
be paid at 2 diſcharged, and therefore the awarding the Releaſe was void againſt the 
ſeveral Days, Plaintiff, and ſo there is nothing of his Side to be done; and of that 
and Releaſes Opinion were all the Court. 2 Mod. 169. Hill. 28 & 29 Car. 2. C. R 


given, ſo 


Fer 9p. Adams v. Adams. 


pears by the 


very Method and Order of the Award, that the gen eral Releaſes were not to be given till after the 
Money paid, the Court were clear of Opinion that it was well enough, and ſo Judgmeat vas given 


for the Plaintiff, 2 Mod. 170. Hill. 28 & 29 Car. 2. C. B. Adams v. Adams, 


27. If two Things are awarded, one within the Submiſſion and the other 


not, this laſt is void, and theBreach muſt be aſſigned only on the firſt. And 
If there is a Submiſſion of a particular Difference, and there are ather Things 


in Controverſy, and a general Releaſe is awarded, it is ill, and thote 
other Things in Controverſy muſt be ſhewed on the other Side to avoid 
the Award for that Cauſe. And alſo if the Submiſſion be of all Differences 


till the roth. Day of May, and a Releaſe is awarded of all Differences 
till the 2oth. Day of May, if there are no Differences between the two 
Days the Award is good, but if there are any it muſt be ſhewed in. 
pleading, otherwiſe the Court will never intend any; held per Cur. 2 
. Mod. 309. Trin. 30 Car. 2. C. B. Hill v. Thorn. ks 
2 Lutw. 28. Debt upon Bond for Performance of an Award; the Defendan: 
1597. 1600. pleaded no Award made; the Plaintiff replied and ſet forth an Awara, 
S. C. the which was, that the Defendant ſhould pay the Plaintiff 50 J. and ask hs 
Court held k * | 
the Awarg Pardon in ſuch Manner and Place as the Plaintiff ſhould appoint, aud thai 
good as to Then each Party ſhould execute mutual Releaſes ; The Court held this ill: 
the 50 l. and For the Arbitrator was to determine, and not to make the Plaintiti 
mt bat Judge in his own Cauſe, and tho' the Time and Place are but Circumſt +: 
1 ur ces, yet in this Sort of Satistaction they make the moſt conſiderable part, 
Time and and therefore the Award was held void as to this. 1 Salk. 71. pl. 5. 


Place of the Trin. 10 W. 3. C. B. Glover v. Barrie. 
Submiſſion 7 | | 

and Acknowlelgment of the Offence they were of Opinion that it was not good, but becauſe 
been inlifted, it was only a Circumſtantial Thing and not any Judicial Act, the Plaintiff bac Judg- 
Men: | | | 


29. The 


e, as had 
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29. The Bond of Submiſſion was dated 2 Fuly, J V. z. r 
of Debt; the Detendanr pleaded no Award made; the Plaintiff replied, Rep. 114. 
and ſhewed an Award that the Parties ſhould fign mutual Releaſes to each Be 


other of all Demands until the 12th of Auguſt following, and upon Demur- Powell Took 


rer to this Replication it was objected, that the whole Award was void, this Ditter- 
_ becauſe the Arbitrators had exceeded their Authority, for they were only ence, that if 
ro arbitrate about all Matters between the Parties to the Date of the the Arbitra- 


Bond of Submiſſion, and they had awarded Releaſes to be executed a- ler. 8 


bove 6 Weeks afterwards, which they had not Power to do; but ad- mutual Re- 
judged, that tho' that part of the Award concerning the Releaſes might leaſes gene- 


be void, yet it does not follow that the whole Award ſhould be fo roo, my Arann 
becauſe it may be void tor one part and good for another. Nelſ. Abr. only to the 


242. pl. 19. cites 1 Lutw. $520. Marks v. Marryott. Time of the 
- | Submiſſion, 

and this will be well enough; but if they award general Releaſes to be executed nntil the Time of the 
Awad made, this will be ill becauſe it exceeds the Submiſhon, and will releaſe the Bond of Submitli- N | 0 
on itſelf and all meſne Act,, and warrant this Difference; and he cited Hill. 16 & 17 Car. 2. C. | 
# BR; Rot. 503. 1 Keb. 434. But by Treby Chief Juſtice ir has been held in ſuch Caſe that the Sub- 

4 miſſion Bond ſhall be intended to be excepted, but nevertheleſs, in the principal Caſe they held the A- 

"Ss ward good enough and reciprocal, becauſe the Plaintiff was to pa 301. to the Defendant, and the 

Defendant to ſurrender the Poſſeſſion of the Houſe to the Plaintiff, fo that no Fault in the Releaſes 

will vitiate it, and therefore Judgment for the Plaintiff. 


——————— 
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30. Till King James the firſi's time the Law was held all along, that Ld. Raym. 
an Award void in part was void in toto, but then, as it appears 1n Hob. and Rep. 7 . 
Hutr. that an Award might be void in part and good in part; per Holt ot by _ 0 
Ch. J. 12 Mod. 534. Trin. 13 W. 3. | 55 4 
31. A Difference is taken where the Thing to be done on one Side is only 
applied to one particular Thing of the other Sude, there tho* the Award be 
void in other Parts, it may be good in that part, ſecus where a particular 
Thing of one Side is applied by the Award to a!l that is to be done of the 
cther Side, if any of thoſe Things ve il awarded the Award cannot be 
good tor the relt ; Per Powell J. 12 Mod. 587. in C. B. Mich, 13 W. 2. 
in Caſe of Lee v. Elkins. Ss „ 85 
32. And if an Award were that one of the Parties with his Niſe and Son 
join in a Conveyance to the other, and the other pay him 1001. that Award 
is good as to a Conveyance to be made by himſelt, and it that only 
had been awarded for the 1001. it had been well; bur ſure ſuch Award 
would be wholly void; tor the other was to have had a Title made to PE 
him from the Party, his Wile and Son, and it would be unreaſonable it 1 
it were that one ſhould be obliged to pay his Money and not have uch | 
Title made to him as the Arbitrators deligned ; Per Powell J. 12 Mod. 
i GE ** 5 
33. It has been often reſolved, that if an Award be void in part, as be- Tho” an Av 
ing only Ex Parte, yer if it be nutual for another part it ſhall be good ward way 
| tor that part, per Powell J. and he cited 10Rep. 131. b. Osborn's Cale, de e 
where it an Award be of ſome Matter within the Submiſlion, and tor 5,00 tor the 
that void as to that part, and though ir appears by the Award that it de- reſt, ver this 
ſigned both thould be recompence of what is to be done of the other Side, muſt not be 
vet it there be ever ſo ſmall a Natter to make it mutual, it thall ſtand 5 15 5 1 
tor the Matter within the Submiſſion; but he taid, that this was Durus 128 goo co CE [ 
Sermo, and that that Judgment was alter reverſed upon a Writ of Er- cerns the Fuj- 
ror, and that the Rule pur there will not hold ot the Extent which tie & the .1- 
Coke gave it, 12 Mod. 589. Mich. 13 W. 3. in C. B. in Cate of Lee /“; Fer 


I, Parker Ch. 
ag: L1k1ns. | J. in deliver- 


fng the n 


nion of tile Court. 10 Mod. 204. Hill. 12 Ann. B. R. in Caſe of Barnardiſton v. ECU! yer. 
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34. One recovered gol. Damages in Waſte, and then the Matter is 
ſubmitted to Reference; and it is awarded that the Defendant ſhould at one 
Time pay 10/7. to the Plaintiff, and that at another Day he ſpould pay him 
15 J. and that for Payment thereof another and the Defendant ſhould be- 
come bound in a Bond; this being good in Part, tho? void for the reſt, 
was held good; but Powell J. who cited the Caſe, faid ſure that was 
hard, and would not paſs at this Day. 12 Mod. 58. Mich. 13 W. z. 
in Caſe of Lee v. Elkins. | 

35. Submiſſion of all Differences, Ita quod &c. The Award was, to pay 
to the Plaintiff 121. 155. at or upon the 2d Day of February &c. and to 
deliver 3 Boxes and ſeveral Books, and aſſigus the Breach that the Defendant 
had not paid the Money ſecundum formam Arbitrii. Reſolved that the 
Award as to the Books is uncertain, unleſs it had been ſaid that the 
were in the Boxes; and this being upon a conditional Submiſſion, the 
whole Award is likewiſe void. Lutw. 550. 554. Trin. 13 W. 3. Cock- 
ſon v. Ogle. 1 

36. An Award of a Covenant to indemnify againſt the Acts of a third 


Perſon, and the Coſts and Damages therein is void. Arg. admitted. 


Gibb. 270. Paſch. 4 Geo. 2. 


(N. 2) Void by Miſrecital. 


1. OQUmi ſſion is of all Suits depending in Controverſy after 17 ac. and before 
9 Fac. The Award recites the Submiſſion of all Things depending 


before the j Fac. and that he made Award de Præmiſſis, and therefore it 
Was objected not to be good. Quod fuit conceſſum per Coke Ch. ]. 


Roll Rep. 362. pl. 15. Paſch. 14 Jac. B. R. Ingram v. Webb. 


Sty. 97. 2. Miſrecital of the Arbitrators does not prejudice their Award. 


Keniſton Agreed. All. 8. Mich. 24 Car. B. R. in Caſe of Kynaſton & Spencer 
v. Jones, 9 | | 

S. Cn V. Jones. 

the Miſre- 5 8 . 

cital was of the Date of the Obligations of Submiſſion, by the Arbitrators in their Award. Vent. 


184. Hill. 23 & 24 Car. 2. B. R. Toll v. Dawſon, S. P. and the Court held clearly, that it did not hurt 


the Award. 


3. The Bond of Submiſſion was, Ita quod it be made before or upon the 


22 Dec. or to chuſe an Umpire. The Arbitrators made no Award, but 


choſe an Umpire, who made an Award, reciting that the Parties 8 


had bound themſelves to his Award. N was taken hereto, becauſe 
it is not true. Sed non allocatur, becauſe it is only Recital. 2 Mod. 
169. Hill. 28 & 29 Car. 2. C. B. Adams v. Adams, 1 


- FRE 
— U 4 


Fol 260 (O) How to be made. When the Submiſſion is 7 
See (B) per | 
totum. 


quod fiat de Præmiſſis. 


* See (B) pl. 1. F an Award be made de & ſuper Præmiſſis, and the Condition is 


Notes there. 


Submiſſion 2 * general Releaſe to the other of all Matters till the Award, and that 
was of all the Parties ſhall be Friends, and loving, this 1s good ; for the A 
_ 5 4 


Ita quod fiat de Præmiſſis, and the Award is, that one ſhall make 


388 1 
ii. 
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is void as to Matters after the Submiſſion, and therefore he is not and De- 


bound to make e's Releale of them, but of thoſe only which were 744 eee 
tiefore the Submiſſion; alſo inaſmuch as it is averr'd that the Award Partie, © 


Parties, ſo 


was de & ſuper Præmiſſis, it ſhall be intended that chere were not any as the Award 
other Matters. Trin. 8 Car. B. B. between Raimond and Phe; of and eek 
and in another Caſe between Popely and Popely, upon Demurrer ad: . 
judged ; but the Court gave Judgment, and principally becauſe the a4 


ready to be 


Money was awarded to be paid by one, und the Breach ts aſſigned delivered to 
upon this, but nothing was to be done of the other Part but to make them &c. 
che Releaſe; and ſo an Award but of one Part, if the Award as to be ce 
the making ok the Releaſe be not good; but Nota, it is awarded g & Urn 
that the Parties ſhall be Friends. | nullum Ar. 
| I bitrium 

pleaded the Plaintiff replied, and ſhewed an Award made de & ſaver Premiſſis, viz. that the Plairiif 
ſhowld have a Horſe then in Controverſy, and that the Defendant ſhould pay him 3 l. before Michaelmas next, 
and ſhould releaſe to each other all Matters between the Time of Payment and Michaelmas. In Debt on the 
Bond, the Breach was aſſigned in not paying the 31. It was adjudged for the Defendant ; for tho' it was 
pleaded that the Award was made de Præmiſſis, yet the Words of the Submiſſion being general, it is not 

ood, unleſs the Plaintiff helps it with an Averment that there were no more Matters between them ; 
and then the Releaſe directed being void, there is nothing arbitrated for the Defendant's Benefit. Cro. 
J 452. pl. 6. Mich. 12 Jac. B. R. Stain v. Wild. S. C. cited 3 Lev. 188. per Curiam, in Caſe of 
Robinet v. Cobb. e | ] 


2. Mich. 1 Car. B. R. between Frank/zn and Emilyn, in an Action 
upon the Cale tor Non-performance of an Award. Per Curiam, 
ſuch Award is good tor the Cauſe aforeſaid; and J do believe it was ad⸗ 
judged accordingly. Intratur Hill. 10 Car. Rot. 1275. v8 
3. But Mich. 13 Car. B. R. between Durbant and Venn, which see (B) pl. 
intratur Trin. 13 Car. Rot, 1063. If the Submiſhon be by Obliga- 23. and the 
tion, dated 17 Nov. 11 Car. to be made before February atter, ann the Nr 
Award is made 27 January, that the Defendant ſhall make a Keleaſe ob 

all Actions EC, till che Award; and in Debt upon an Obligation tor 

Non performance of this Award, the Breach is athgn'd in not making 

of a Releaſe, and it is averr'd that no other Matter was between them, 

yet this is no good Breach, becauſe if he ſhould make this Releaſe, 

it would releaſe the Obligation of Submiſſion. Adjudged per totam 

Curiam upon Demurrer. 3 5 e 

4. If a Condition be ro ſtand to the Award of J. S. Ita quod fiat de 

Præmiſſis ec. and the Award is made, that A. ſhall pay to B. the other 

Party 20 l. two Months after the Award, and upon Payment thereof each 

of the Parties ſhall make a general Releaſe, the one to the other, to the 

Time of the Payment; this is a good Award, though it comprehends 

more Time than was ſubmitted; for when che Money is paid, then 

there is an End of the Submiſſion and all, and to no Prejudice, tho) it 

releaſes the Obligation or Promiſe of Submiſſion. Dubitatur Y. 14 

Car. B. R. between Azzoke and Orwe!, this being moved in Arrelt ot 

Judgment, and the Poſtea ſfaid thereupon. N 

S. [80] upon ſuch Condition of Submiſſion, if rhe Award be, that 8 (2) pf. 
ſhall pay to B. the other Party 10 J. in Satistattion of all Actions, 25: and the 

Suits, and Accounts that B. may have againſt A. for any Matter till che“ “ ere, 

Award made; and that all Suirs then depending, or that thereafter ſhould 

depend between them, for any Matter from the Begintung vt the 

World till the Award made, all ceaſe ; this is a gd Awach, h“ 

it comprehends more Time than was lübmitted, kciuccc, till che 

Award made, which was after the Submiſſion; tur bithaut Hicuentz 

thereof it ſhall not bee mtended that there were any £54040 by! 

rween the Submiſmion and Award. P. 23 Car. 5 .., bitiitil 

Zern and Hills, djudged. Intratur 33. 25 Car. Lal. 9. lipart 


1 


w_ 
1973 


Oemurrer. 


5. 


6 
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6. Ik the Condition be to ſtand to the Award of J. S. ot all Suits, 

Controverlies and Debates, except a certain Obligation by Name t. 

* Fol. 261. * Ita quod fiat de Præmiſſis, and after J. S. makes an Award of all De- 

= mands, which comprehends the Obligation excepred, and therefore all 

the Award ts void. 19. 14 Car. B. K. between Dee and Bud, per 
Curtam, adjudged. CN. : 

S. C. cited 7. It the Condition be to ſtand to the final End of J. S. ita quod frat 

Arg. 2 Ed. de Præmiſſig, and the Award is made concerning an Obligation, in 

Raym. Rep. yhich one is bound to the other that the Obligee ſhall not proſecute, or 

962. cauſe to be proſecuted any Suit againſt the Obligor upon the ſaid Obli- 


Award Was, 


fer owe gation, this is a good Award, tho it was oHexed that this Award 


ſbould pay to 1g not final; for this Award does nor excingutth the Duty, but it ts 
3 fab. only awarded that he ſhall not ſue upon it, and if the Duty is not 
{-aun” and extinguilh'd it may be forfeited by Outlawry ; but this is a good 


zbat be ſbeuld Award; for this Award ſhall be taken according to the uſe in ſuch 


give the other Award, ſcilicet, to extinguiſh the Duty, and therefore it is good. 


: vanes; lg Tr. 14 Car. B. N. between /:/wood and Stobes, adjudged upon a 
the Moy ac- Demurrer. Intratur Tr. 13 Car. Rot. 75 6. | 
cordinoly, | | | | 

_—_ : Days, and that all Proſecutions and Suits ſhould ceaſe till Failure of Performance. This was held 
to be final; for if he paid the Money &c. the Award was abſolute, and the Ceſſation perpetual, and he 


ſhall not take Advantage of his own Non-performance. 2Ld. Raym. Rep. 962. Arg. cites it as adjudged 
Paſch. 11 W. 3. B. R. Ball v. Heſcott. | | | 5 | 


8. Tf three Perſons, ſcilicet, A. B. and C. of the one Part, and D. 


of the other Part, ſubmit themſelves to the Award of J. S. ita quod 


cc. and he makes an Award between A. and B. of the one Part, and D. 
ot the other Part, and makes no Award between C. and D. this is not 


good, becauſe the Submiſſion is conditional, and it is recited in the 
Submiſlion that there were divers Controverſies between them all; 

* See (Dyfor this differs from the Cale in * 2 B. 3. 18. b. becauſe there the 
pl. 5. and Sllbmiſſion is not conditional. M. 14 Car. B. N. between Harris 
the Notes and Painter, per Curiam, Croke and Bark. no others being pre⸗ 
there. ſent, Jntratur H. 13 Car. Rot. 1 95 


9. Submiſſion was of all Actious and Controverſies, Ita quod the Award be 
made by ſuch a Day. An Award was, that the Defendant deliver certain 
Apparel &c. to the Plaintiff, The Plaintiff brought an Aſſumpſit, and 


adjudged it does not lie, becauſe the Arbitrement being conditional, 
with an Ita quod &c. it ought to have been made tor all Quarrels &c. 
according to the Submiſſion; but if the Submiſſion had been general 
without ſuch Clauſe, then the Arbitrator had had abſolute Authority; 


and in ſuch Caſe, if the Award had been made but of Part, it is good 


for that Part, and ought to be perform'd. Noy 62. Paſch. 39 Eliz. 
Smith v. Woodſtock. e 5 N 

10. Award more large in time than the Submiſſion is good, and Di- 
ver/ity was taken by the Court between a Particular thing ſubmitted as 


Such alt 4 Ita quod &c. for there it ought to be anſwered by the A- | 


ward and between general Submiſſion, tor there de Premifis is good. 

Sid. 252. pl. 21. Paſch. 17 Car. 2. B. R. Manning v. Warren. 5 
11. An Award was, that the Defendant rar releaſe to the Plaintiff to 

the Time of making the Award ; It was ob) 

charge the Bond of Submiſſion; ſed non allocatur ; becauſe divers Things 


are to be done together, and if all had been done the Releaſe would be 


no Prejudice, and ditters from the Caſe where Money is to be paid after the 
Releaſe is to be given; And Judgment tor the Plaintiff Raym. 169. 
Mich. 20 Car. 2. B. R. Barker v. Durrant. 

12. Bond to ſtand to an Award /o it be made by Hilary Term; The 
Term is diſcontinued ; The Award ought to be made by the uſual Time 
ot the Term, Comb. 103. Paſch. 1 W. & M. in B. R. Anon. 


ected, that this would diſ- 


(X) Um- 


Ly 
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* 


(e) Umpirage. 


1. IJ a Submiſſion be to the Award of certain Arbitrators, and if they 2 Roll 

1 cannot agree, or are not ready to deliver their Award in 8rit- Rep. 268. 
ing de tore the 1ſt. of May, then the Submiſſion is made to J. S. ro pl. 19 
be the Umpire, to be made before a certain Day after; if the Arbitra- docs not ap- 
tors do not treat of the Matter, ſo that there is no Diſagreement be- pe 


ar. — 


tween them, yet if they do not make any Award before the Day, the Cro. J. 447. 


Umpire may make an Award upon this Submiſſion ; for the Words pz © 
(and if they cannot agree) are not to be taken literally, but as if they does not 


does not ap- 


had been (*if they do not agree upon any Award.) D. 15 Ja. B. N. be gear 


tween Lumley and Hutton ADJUDgeD upon a Demurrer. 3 mn 
8 | it t 

not agree) have the Intendment, if they do not agree and make their Arbitrement in Wis ccc. ay 
the Caſe is] before ſuch a Day. See Cro, C. 226. pl. 3. Mich. 5 Car. B. R. Taverner v. Skingle. 


2. Jfa Submiſſion be to ſtand to the Award of certain Arbitra: 5. C cited: 
tors, and that it they dilagree, then to the Umperage of J. S. Ita Vent. 88 
quod the Award or Umperage are made before the 1ſt. of May; in this ccd $a. © 


Cale the Umpire cannot make any Award till a Diſagreement made 455. per Cur. 
by the Arbitrators, and the Arbitrators have Time to make the A⸗ racket C. 

ward at any Time before the ſaid Day, and ſo no Time is limited d Ars- | 
tor the Umpire, and ſo his Power merely void. Pill. 15 Jac. be- 5 2 30. 
tween Barber and Giles per Cutiàm, but refett 


ed to Compolition. 131, 132. it 
| 3 : | | was argued 

by Saunders, that if in this Caſe the Arbitrators would meet before the Time lapſed and diſagree and 
declare their Diſagreement, the Umpire after this, and within the Time, may make his Umpirage, 
and ĩt will be „as may be collected from the ſame Book, which ſays, that he cannot make his Um- 
pirage till Di ms the Arbitrators, for this implies, that after their Diſagreement he may do 
it within the Time limited, but that if the Arbitrators defer their Diſagreement to the laſt inſtant of 

the Time, then is the Power of the Umpire merely void as the Book fays, viz. by this Matter Ex poſt 
facto, but the Submiſſion was good at firſt, and might have taken Effect in the Umpirage, and the ſaid 
Book docs not imply the contrary. e : „ 


3. It two ſubmit themſelves to two others with ſuch a Clauſe, INe- Godb 241. 
vertheleſs it chey do not end it within 10 Days, they ſhall nominate an- 8. 354 S. C 
other that ſhall end it within the 10 Days, and after they can- a”. e 
not agree within the 10 Days, by which they appoint another per 1 
Wh makes an Award within the 10 Days, this is good, becauſe —5S. C. 

it is the Appointment of the Parties and their ſpecial Agreement, n ag. 

and by making the Umpire the Authority of the Arbitrators determines, * — * 
Mich. 11 Jac, B. between Hal and Varier adjudged. „ 5 

4. If the Condition of an Obligation be co ſtand to the Agreement Submiſſion 
of A. and B. being Arbitrators choſen for that Purpoſe, to end a Con- Mas of all 


troverſy between the ſaid Obligor and Obligee, and J. S. being Umpire ions &c. 
tor (*) both Parties tC. in this Cale, if A. and B. who ate the ar- 
bitrators make an Award without J. S. this is a good Award, for 
though che Words are in a manner prima ſacie uncertain, vet becauſe the ute Per- 
common Uſage is to limit an Umpire to make an End ik the Arbi⸗ e me 
trators cannot it ſhall be fo interpreted, and that the Mords (J. S. 6,“ 
being Umpire) thall be taken as an Affirmative per ſe that he is an Um- 55 Aſſummp— 
pire. Mich. 12 Car. B. R. between Osborn 2d Roydon adjudged per fir was mucu- 
Curiam in a Writ of Error upon ſuch Judgment in the Court of e #404 
Kingſton upon Thames. Intratur Hil. «2 Car. Rot. 513. ne 


| der of them 
5. The 4 Perſons and the 5th. as Umpire made the Award, and the Party refuſed to perform it. The 
whole Court held the Award good and purſuing the Submiſſion; bur that it had been other wie if they 
t.ad been divided in the Submyſion, as if it had deen, that if the 4 could not agree, then the Submiſſi- 


B h | on 


— —— . — 


upon De- 


Arbitrement. 


on to be to the Umpirage of a 5th. for then the 5 could not all join together in making the Award; 
but the Submiſſion being here to 4, and to the Umpirage of a 5th. they may all 5 well join in the A- 
ward, and ſo the Award here being made by all 5 is clearly good, and according to the Submiſſion, 
and ought to be performed. Bulſt. 184. Paſch. 10 Jac. Anon. . 

Submiſſion was to perform the Award which A. B. C. and D. with the Umpirage of W. W. ſhould 
make touching and concerning &c. ſo as the ſame be tendered or ready to be delivered in Writing &c. 
at or before Jo- morrow at 12 o'Clock &c. In Debt on the Bond the Defendant - pleaded Nul Award, 
and the Plaintiff replied, that on the ſame Day (of Submiſſion) the ſaid Arbitrators and Umpire 
made an Award of the Premiſſes ſo and ſetting it forth. Upon Demurrer it was inſiſted, 
that the. Condition is repugnant, that the Arbitrators together with the Umpire ſhould make an A. 
ward, for that it is a Contradiction that they and the Umpire too ſhould: make it, becauſe an Umpire 
is a judge by himſelf and cannot be an Arbitrator. But nothing appears more than the Argument of 
the Counſel for the Defendant. Hard. 43, 44. Hill. 1655. in Scaccario. 


* _—_ 


890.433 5. M A. and B. ſubmit themſelves by Condition of an Obligati- 


= * F on to the Award of J. S. Ita quod the Award be made upon or betore 
A Glerdence. the laſt Day of _ next enſuing, and if he does not make any Award 
S. C. but upon or before the {aid laſt Day of May, then if they ſtand to the A- 
S. P. does ward of ſuch Perſon who ſhall be elected by the Arbitrator to be Um- 
Hot ay ap- pire, to be made before the roth.Day of June aſter, in this Caſe, if the 
r Day of May the Arbitrator, not having made any Award, elects an Um- 
murrer it pire, who makes an Award before the roth. Day ot June, this is a good 


was objected, Umpirage ; for though the Arbitrator had all the laſt Day of Yap to 


chat it ap. make his Award, yet he might the ſame Day elect an Umpire when 


— ap he perceived that he could not maze any Award himſelf, and when it 
that the Um- Appears after that he relinquiſhed and did not make any Award al 


pire was cho- ter the naming of the ampire. Mich⸗ 24 Car. B. N. between 


2 before Parſon and Clement ADJUDged per Curiam. Intratur Hill. 22 Car, 
e ought to ee Y | | 
be, for that Rot, 803. | ; 


it appears 


not that the Arbitrators could not agree in making the Award &c. but Roll Ch. J. thought the Ex- 


ception not material; & adjornatur.—— Ibid, 136. S. C. but S. P. does not at all appear; adjorna- 
tur. —— Ibid. 152. S. C. adjudged for the Plaintiff niſi, but S. P. does not at all appear. 
Where there were 4 Arbitrators choſen, who were to make their Award to deliver in Writing on or 

before the 20th of Fuly, and if they could not agree, then to ſuch Umpire as they ſhould name, ſo as the Im- 


pirage be made before the 25th of Jul following. The Arbitra tors made no Award on or before the 20th, 
of July, but on the 18th. of July 3 of the Arbitrators, and to which the 4th. agreeing on the 21ſt. of July, by 
their Writing dated the 18th. of July nominated J. S. Umpire, <vho before the 25th. of July made an A. 
ward Super Premiſſis ; Reſolved, that here was no compleat Nomination till the Agreement of the 4th. 
Arbitrator with the other 3, viz. on 21 July, and the Writing is not to have Effect till that Time, 


and is no Writing by Intendment till ſealed, tho? it be dated before. And if they had nominated the 
Umpire before the Time expired of making their Arbitrement, yet it is good enough when no Arbitre- 


ment is made by them within the Time; and Judgment for the Plainuft. Cro. C. 263. pl. 10. Trin. 
8 Car. B. R. Jennings v. Vandeput.———S. C. cited 2 Saund. 133. in a Nota... C. cited by 
Twiſden J. Mod. 275. „ 4 | Ns 
If Arbitrators chuſe an Umpire before the Time allowed for their Award be expired, it is ipſo facto 
void tho? they abſolutely reſolve to make no Award themſelves. 1 Salk. 70. pl. 2. Paſch. 9 W. 3. B. R. 
Reynolds v. Gray. 12 Mod. 120. S. C. & S. P. agreed, that they cannot chuſe an Umpire till arte, 
the Day for making their Award. Ld. Raym. Rep. 222. S. C. & S. P. by Holt Ch. J. 8. P 


& 8. C. cited, and the Court ſaid they were ſatisfied that the Umpirage might be maintained, not only 


upon the Caſe in 1 Salk. 50. 1 Le. 32. and Raym. 21. cited, but alſo upon the Authority of this Caſs 


in Roll's Abr. and 2 Jo. 167. 2 Barnard. Rep. 1 54. Trin. 5 Geo. 2. Cowell v. Waller. 


Sty. 306. 6. Ik the Condition ok an Obligation be to ſtand to the Award ot 
S. C ad.udg- J. S. and J. D. fo as the Award be made and delivered To-morrow, and 


28 8 if they cannot then agree, then to ſtand to the Umpirage of J. N. ſo he 


Sid. 455. pl. Makes and delivers the Umpirage To-morrow or next Day after that 
25. per Cur. (which was Thursday) In this Cale tho” it be alleged that the Arby 
9 trators could not agree upon any Award, and that they dene⸗ 
I. ſaid, be gallent & Deſeruiſſent to make any Award, pet the Umpire cannot 


was in Court 


when the make his Umpirage upon the Morrow, for that altho' the Yrbitrators 
Caſe was ad- CQUID not agree, and though they have deſerted it and dented, yet at 
jadged, and any Time after during the ſald Oay, they might have made an d 
ward, and the Words are, (it they cannot then agree) hy Which is in- 
tended all the Day till the laſt Moment thereof, and this is a Con 

| | tian 


that Roll 
was then of 


F. 
; 
25 


SSS. = IF 


F. 
| 
; 
7 
4 
29 


| ed. 39 Y. 6. 11. b. 
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tion cevent to the Power of the Umpire, which ertends to all another Opi- 


ap, and no Act of the Arbitrators can haſten this beyond the Pow. nion, and 


5 and it the Arbit rators and umpire alſo ſhould have JIower at wh . 2 
ſame Time, and both ſhould make two ſeveral Awards, this ports here 
would bring great Doubt and Confuſion to the Court, which of tor be tool 
would be good. Y. 1651. between Barnard and King udjudged the Law as 

per totam Curtam upon a Demurrer. Jntratur 10. 1651. Rot, (5224 


50 * viz. that 
1. 


| Fo | they cannot 
3 8 . have concur. 

rent Juriſdiftion.———Mod. 27 5. S. C. cited by Twiſden accordingly, and ſaid, that he knew that 
Roll did then hold that if it had been alleged that the Arbitrators had wholly deſerted their Power ir 
had let in the Umpire, ſo as that he might account [award] within the Time allowed to the Arbirra- 
tors, and he ſtood then upon this, that it was implicitly alleged, viz. poſtquam denegaſſent &c. but 
Twiſden ſays, that this was a hard Opinion of his, and that he himſelf Here reports his own Judgment 
otherwiſe, and ſays, that it may be he altered his Opinion.——-S. C. cited Arg. 2 Saund. 130, 131.— 
5 C. cited by Twiſden J. Lev. 174, 175. 285. See Donavan v. Maſcall, Twiſleton v. Travers. And 
Mitchell v. Harris. 

Debt upon Bond for Performance of an Award of J. S. and J. N. /o that they make it before or upon the 
1ft. Day of July, and if not, then to the Umpirage of J. D. ſo as he make it on or before the 2d. Day of July. 
Ibe Arbittators made no Award, but 95 N. made his Umpirage on the 1 ſt. Day of July; and upon Demur- 
rer it was obxQtcd, that it was made before the Time allotted by the Submiſſion, becauſe the Arbitra- 
tors had all the whole Day, (viz.) the iſt. Day of July to make their Award, and cited the Caſe of 
Roll Abr. 262. pl. 6. ſed per Curiam, this Umpirage is good, for the Parties have expreſsly given the 
Umpire the 1ſt. Day for executing his Authority; and they did not think the Reaſon of the Reſoluti- 


on of the Caſe cited to be of any Force, viz. that the Court would be in Confuſion to adjudge which 


ſhould be good in Caſe the Arbitrators and the Umpire had made ſeveral Awards; For the Award of 


the Arbitrators, if they had made any, ſhould be adjudged good, but if they had not, then the Um- 


irage ſhould bind, and there would be no Confuſion upon Concurrence of Authority as to the Time; 
Et the Umpire had not an abſolute but only a conditional Concurrence, viz. if the Arbitrators make 
no Award wirhin the Time, and they thought the Caſe in Roll Abr. was not good Law. 2 Jo. 16: 
168. Mich. 32 Car. 2. B. R. Caſe v. Dare. 2 Show. 164. pl. 154 Dare and Chaſe v. Chafe, S. C. 
per Cur. accordingly. _ | : : | 


7. I two Men ſubmit themſelves for all Matters EC. to the Award In this Caſe 
of certain Arbitrators to be made before a certain Dap, and that if be Arbitra- 


they do not make any Award before the Day, that then they ſubmir to _— 


the Ordinance and Judgment of J. S. If the Arbitrators make an A- the whole, 
ward of part of the Things ſubmitted, and of part nat, the Umpire or the Um- 
cannot make any Award Of this part of which the Arbitrators have Pire with 


| made no Award, becauſe he hath ne JPower given but if the Arbitra a 


tors make no Award. 39 Y. 6. 10. Curia. ſhall not 
| meddle by 


Parcels. Br. Arbitrement, pl. 29. cites S. C. —Fitzh. Arbitrement, pl. 13 eites 29 1.6.18. S. C. 
but S. P. does not exactly appear. „ | 


8. But if the Submiſſion be, that if the Arbitrators make no Award Br. Arbitre- 
of the Premittes, or of any Parcel thereof, that then the Umpire ſhall Tents A 
have Power to make an intire Award, or of Parcel which remains, as the Pitch A5. 


Cale is ; in this Cale the Arbitrators may make an award of Par- cremenr, pl. 
cel, and the Umpire of the Reſidue, becaule this is crpreſsly orvain- 1.5 ag 


docs not ex- 

| | N . | aft)y appear. 
9. Submiſſion was to A. and B. ſo as they made their Award before the 1ff. 2 Kev. 15. 

of May, and if they do not agree, then to the Umpirage of ſuch a Perſe as 3 JM 

they ſhould chuſe, ſo that he (ball make his Umnpirage before the 1ſt. of May ; , 

the Arbitrators choſe an Umpire before that Day, and atterwards, tut betore Fu iſtieton 

the 1ſt. of May, made an Award themſelves; The Queition was, whe- v. Travers 

ther it was good, and Twiſden J. inclined that it was good, but he S, C. a6judg- | 


: : f : 8 4 I rn. | 
and Keeling only in Court; Adjornatur. Lev. 174. Trin. 17 Car. 1 
B. R. Travers v. Twiſleton. — 8. C cited 


' .I2Med. 515; 
S. C. cited by Holt Ch. J. Ld. Raym. Rep. 6-1. as reſolved that ſich Umpirace % nude is 


8. C. cited 1 Salk. 72. pl. 7. & S. P. adiived accorditigly in all te aid Eooks. Paſch. 


I 
13 


= 


good. 


23 W. z. Mitchel v. Tarris. But a Diſtinction is taken in all thoſe Books, viz. That if the Um 
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this will not aid it; and Judgment for the Defendant niſi &c.——2 Saund. 129. S. C. adjudged for 


had ſhewn to the Court ? 
the Arbitrators could not make their Award; and if the Plaintiff had declared that the Arbitrators had 


7 


W 


—— 
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be named in the Submiſſion, he cannot make his Umpirage before the Time given to the 2 
to make their Award in, be expired. as tors 


Lev. 285. 10. Debt on Arbitrement where the Submiſſion was to A. and B. Its 


Copping "* quod they make the Award before Mich. and if they cannot agree then to 


S. C. More- T. S. who then ſhall be Umpire to make the Award within the ſaid Time. 
ton J. doubt- The Plaintiff declares that the Arbitrators did not make any Award 
ed, but the but that J. S. made his Umpirage and ſhews it; but the Umpirage being 


other 3 held 


8 made within the time allowed to the Arbitrators it was adjudged for 


that if the the Detendant, Raym. 187. Paſch. 22 Car. 2 B. R. Copping v. Hurrier. 
Submiſſion | | 


had been to the Arbitrators, and that if they make no Award, then to ſuch Umpire as they ſhall name, 


It might be good, becauſe by their Election of the Umpire they had waved the Submiſſion to themſelves 
and Judgment for the Defendant, —Sid. 428. pl. 14. Copping v. Herauld, or Hurnard, S. C. and ſame 
Diverſity, by all the Juſtices, but adjornatur. ———— Ibid. 455. pl. 25. S. C. the Court held the Um- 
pirage void, and that there cannot be a concurrent Juriſdiction ; for then the one may award one way 
and the other another way. And tho the Plaintiff declared that the Arbitrators could not agree, yet 
the Defendant after Adviſement for 2 or 3 Terms; and the principal Reaſon was, becauſe the Aver- 
ment in the Declaration that the Arbitrators non fecerunt nec facere potuerunt aliquod Arbitrium was 
not ſufficient, and tho theArbitrators had not, at the Time of the Umpirage, made any Award, yet that 


did not hinder bur that they might either then or afterwards make their Award, and ſo the Umpire has 
made his e before it came to his Turn; and the Non potuerunt is idle, for nothing appears 
t 


to the Court but that wp An. have made the Award if they would; but true it is, it the Plaintiff 


one of them had been dead, then it would have appearcd to the Court that 
diſagreed as to making the Award, and that they had declared they would intermeddle with the Award 


no farther, then per Cur. præter Twiſden J. the Umpire * well have made his Umpirage, but 
e 


the Caſe as it appears on the Record was adjudged for the De 


ndant by the whole Court. Mod. 
I 5. pl. 41. S. C. but is only a Note. | Su 


Pays. 205. 11. The Arbitrator's Power is not abſolntely determined by the Election 0 


novan v. an Umpire within the Time limited to tbeinſelves unleſs they abſolutely refuſe 
& Cade 48-0 make any Award, and in ſuch Caſe an Umpirage made within che Time l 


ec for the Void ; Per Twiſden and Morton J. who inclined ſtrongly to this Opi- 
Defendant; nion; but Rainsford ſeemed e contra, & adjornatur. Lev. 302, Mich. 
for tho the 22 Car. 2. B. R. Donavan v. Maſcal e 


Arbitrators | 
may chuſe an Umpire at any Time during the Continuance of their Power, yet that Umpire cannot act 


till the Arbitrator's Time is expired, as it is in this Caſe ; Per Twiſden and Rainsford ] ——— Mod. 
274. pl. 26. Delavalv. Maſchall, 8. 2 The Court inclined, (as Twiſden ſays) that the Award ſo made 


| In the principal Cafe was naught, becauſe the Authority of the Arbitrators was not determined till after 


the Day of the Award made by the Umpire. It is true, the Arbitrators may chuſe him upon that Day 
or before, but yet they might ſtill have made an Award, and therefore the Umpire could not; but ad- 
jornatur,——2 Vent. 115. S. C. cited. S. C. cited 2 Jo. 167. but Ibid. 168. the Court conceived th: 
Caſe not to be good Law.——S. C. cited Lev. 285. Per T wiſden J. if the Arbitrators lay dow: 


the Buſineſs and give it off, yet they may reſume it and make an End when hey pleaſe, ſo as it be with. 
in their Time; and Judgment forthe Plaintift, Freem. Rep. 378. pl. 492. Mich. 1674. Anon. 


3 Lev. 263. 12, Submiſſion was to 2 Arbitrators, and if they make no Award, 
then to the Award of ſuch Umpire as they thall chute. They c-yje . 
held ita De. 00 refuſes. Afterwards they choſe N. R. who makes Award; The 


S. C Pollex- 
fen Ch. ]. 


termination Queſtion was, if it was good? For if he that was choſe and refuſed was 
of the Pow- Umpire, then they have executed their Authority and cannot make an- 


er, and that other, but otherwiſe they may. No Opinion was given. Show. 76. 


. it Mich. 1 W. & M. in C. B. Trippet v. Eyre. 


is ag reed 3 | | 

he ow had elected an Umpire, and if ſo the after Election is void. But the other 3 Tultices contra. 
and held that by the Refuſal, the firſt Election was void and as no Election, that in{ufficient Acts arc 
as no Acts, and judgment accordingly. 2 Vent. 113. S. C. adjudged accordingly by 2 Judges, 


who held that this Refuſal immediately upon his Nomination, made it amount to no more than a bar: 


Propoſal to him, and is to ſtand for nothing —— 5; Mod. 45. Tipper v. Eyres, S. C. adjudged accord- 
ingly.— If the Arbitrators, when their Time is expired, chooſe an Umpire, their Authority i: 


executed, and they cannot revoke or chooſe again, tho the Perſon elected refuſes to accept; _—_ 17 
7 2b. 
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ti booſe their Umpire, upon Condition that be does accept the Umpirage for then he is not Umpire 
5 fs 4 accepts it NG Holt Ch. J. But Rookby doubted whether an expreſs Condition would make 
a Difference, becauſe it ſeemed to be implied. 1 Salk. Jo. pl. 2 Paſch. 9 W. 3. B. R. Reynolds v. 


7 
; Gray. — 12 Mod. 120. 8. C. & S. P. agreed per Cur.— Ld. Raym. Rep. 222. S. C. & S. P. by 
| Holt Ch. J. 


3 13. Umpire by the Submiſſion was to make his Award the ſame Day 
ET as was limited to the Arbitrators, if the Arbitrators did not make theirs ; 
tis not good. 2 Vern. 100. pl. 95. Paſch. 1689. Anon. 
14. Submiſſion was ita quod, the Award be made by the Arbitrators on 
t before the 2 1ſt of May, and if not made betore that Day, then to ſtand 
4 to the Award of an Umpire &c. the Arbitrators made no Award, but choſe 
an Unpire on the 20th of May, who awarded, that the Detendant ſhould 
pay to the Plaintiff 401. before the 11th Day of June following; it was 
objected that they had no Power to chooſe an Umpire on the 2oth of | 
May, becauſe the Arbitrators themſelves had Power till the End of = | 
21ſt of May to make their Award; fed non allocatur; for the Arbitra- 
tors not having made any Award, the Award of the Umpire is good; 
and Judgment tor the Plaintiff Lutw. 541. 544. Trin. 11 W. 3. Elli- 
ot v. Chevall. EE 7 
15. An Award made by the Umpire was (amongſt other Things) that 
the Defendant ſhould deliver to the Plaintiff ſeveral Goods particularly nam- 
ed, and that if any of thoſe Goods ſhould be loſt, then the Defendant to pay 
the Value of them, to be appraiſed by the Arbitrators and Umpire; it was 
moved, that the Umpire was void, becauſe of the Umpire's reſerving to 
himſelt and the two Arbitrators (who were elected to determine the 
Matters before him) to make a Valuation of the Goods loſt or miſlaid; 
Trevor Ch. J. and Blencow held that this was a Thing judicial, and 
not merely miniſterial, and therefore the Award void; but Powell J. 
was - another Opinion. Lutw. 550. 554. Trin. 13 W. 3. Cockſon 
v. Ogle. 9 8 | 55 
ky Arbitrators not making an Award, and having Power to chooſe 
an Umpire, but not agreeing on a Perſon, one naming A. and the other 
naming B. conclude to determine by Croſs and Pyle, whoſe Nominee 
ſhould ſtand; the Umpirage tell upon B. who made an Award; bur the 
Court thought it Reaſon ſufficient to ſet it aſide. 2 Vern. 485. pl. 440. 
Hill. 1704. Harris v. Mitchell. oo on 
17. Submiſſion to 2 and an Umpire in Caſe they ſbould differ, the Arbi- 
trators meet, and one of them declared himſelf not clear, the other was tor 
the Appellant, upon which the Umpire made his Award. The Que- 
ſtion was, whether the Umpire had any Power. in this Cauſe, tor it was 
not come to him till the Arbitrators differed, which they had not yet, 
and might ſtill make their Award, but the Objection was over-ruled. 
MS. Tab. January ↄth, 1121. Middleton v. Chambers. ” 
18. It is ſettled that Arbirrators cannot proceed on a Reference, af- 
ter they have once named an Umpire, for then their Authority ceaſes, 


tho' the Time for making the Award is not expired. Rep. of Pract. in 
C. B. 116. Paſch. 8 Geo. 2. Danes v. Monſay. 5 
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ton ſaid he doubted of it; but Coke ſaid, that this is Dyer's Caſe [and ſeems to intend 
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ARES (Q) In what Caſes the Award ſhall be void for 
LIT _ Uncertainty. 


The Award x, 17 an Award be uncertain it ſhall be void, for the Arbitrators 


was, that the 
Defendant 


into a Bond ty it be not the Cauſe of a new Controverſie, Co. 5. Samon. 78. 


to the Plain- 


tiff, for Enjoyment of Lands, but ſaid nothing of what Sum the Bond ſhould be; and upon a 


Demurrer by the Defendant, it was adjudged againſt the Plaintiff. 5 Rep. 97. b. 78. a. Trin. 3 
Eliz. B. R. Samon's Caſe. Cro. E. 432. pl. 140. Saman v. Pitt. S. C. adjudged accordingly.— 
Mo. 3 59. pl. 489. Sams v. Pitt, S. C. adjudg'd accordingly. -Hardr. 45, 46. Arg. Cites S. C. 

An Award is in Nature of a Judgment, and Sentence whertin there ought to be Plainneſs, and nothing 


for the Collection of the Arbitrator's Meaning; for it ought to be his Judgment, and not the Judgment 


of another upon his Words; per Cur. Yelv. 98. Hill. 4 Jac. B. R. in Caſe of Martham v. Jemx. 
Brownl. 92. Markham v. Jurex. S. C. & S. P. accordingly, but ſeems only a Tranſlation of Velv.— 


S. P. Jenk. 340. in pl. 96. 


Cro. J. 525- 2. Jf two ſubmit all Matters in Controverſie between them, and 
. 12. S. C the Award ig, that one ſhall pay the one Moiety to J. S. and the other the o- 


ut S. P. does 


not appear. ther Moiety cujuſdam Debiti due to T. S. by two Strangers, who were bound 


—Godb.275.to the ſaid J. S. at the Requeſt of them two; this is no good Award, 
pl. 389. Gray's hecàuſe it doth not appear within the Award in what Sum they 


Cale ſcems to were bound, tho' it be averr'd in the Plea after, becauſe it cannot 


.F. dee ver de known what Sum they intended. J5. 16. Ja. B. R. between 


appear — Gray and Gray, per Dodderidge and Houghton, but Montague 


See (E)pl. 6. L 
__ (E)pl.6. g Contra 


Where the g. But Houghton inclined that he might have helped it, by an 


Award was "Hp : > : 
nor referred Averment that there was not any other Obligation beſide this c. 


by the Arbi- 3 

e. to the Thing in Submiſſion, nor any Generality comprehending the Thing, but of another 
Matter, the Averment of the Party that it is all one, cannot expound the Intent ot the Arbitrators. 
D. 242. b. pl. 52. Mich. 7 & 8 Eliz. An Award ſhall not be made certain by Averment, if it 
be not certain of itſelf; As if the Submiſſion be of a Manor, and an Award is made of an Acre, and 
it does not appear within the Award that this is a Parcel of the Manor, and therefore cannot be made 


good by Averment that it is Parcel; per Coke Ch. J. quod ſuit conceſſum per porn but Hough- 
. 242.4. b. pl. 


51, 52.] : | 

| An Award was, that the Defendant ſhould pay the Plaintiff 3 1. 10s. but it was not ſaid for what; 
per Hobart Ch. ]. this can 1mply nothing, nor can it be holpen by any Averment. But if another Ac- 
tion were brought for the Treſpaſs, no doubt this Award may be pleaded with an Averment; he 


ſays there was no Judgment in this Caſe, for tho' he was, and is clear of that Opinion, and the Reſt 
concurr'd, yet there was ſome varying after, and ſo it hung, and he thinks it was compounded ; for he 


heard no more it. Hob. 49, 50. pl. 55. Hill. 12 Jac. Nichols v. Grunnion. See pl. 5. 


Cro E 432. 4. Tf 2 ſubmit all Controverſies concerning certain Land, and 


pl. 40. Mich. the Arbitrator awards that one ſhall enjoy the Land, and the other 


37 and 38 


: ny Parties themſelves to aſſeſs the Sum. Co. 5. Samon 77. v. 


0. 359. pl. | 
489. Sams v. üdzudged. | | 
Pic. S £20... DE | : - 
—S, C. cited Cro. J. 315. in pl. 16. per Cur.-—— Ss. C. cited Mar. 18. in p.. 


Judged accordingly. ro. | | 
42. per Cur, — — Hardr. 45. Arg. cites S. C. Yelv. 98. Tanfield J. cited S. F. to have beer u 
jadged, —— Brownl. 92. S. P. cited by Tanfield to have been adjudged. — ——S. P. per Cur, obi. 


ter Lev. 88. Mich 14 Car. 2. B. K. at the End of the Caſe. 


— 
1 


Sw. 


are Judges of the Cale, and the Award ought to be certain, ſo 
ſhould enter that thereby the Controverſie be decided, ana that tor the Uncertain- 


—— — —— — —¼ — PAIR 3 


—— — 


— 
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a W 


5. Tf 2 ſubmit all Controverſies concerning the Right, Title See pl. 3. and 
Pülellon of 200 Actes of Land, called Keen Eng and the 1 5 he News 
bitrators award, that in the waſte Lands of the Town of Kelſtom, one there, 

(hall have the Brakes there growing during his Life, paying to the o- 

ther 25. per Annum, without giving any Name of the Land in the A- 

ward, this 1s a void Award, and it cannot be helpt by an Aver- 

ment, that the Land, where the Brakes grow, ts the ſaid Land call- 

ed Kilſtom-Linge, ſubmitted and not other, nor divers, for he can- 

not expound the Intent of the Arbitrators, D. 8 Eltz. 242. 52. 

6. Ik an Award be that one ſhall pay to the other 61. 21 May, See (K) pl. 
and 61. at Michaelmas following, and that the other thall releaſe all 15, S. C. and 
his Right in ſuch Lands ſuper predict? primum Diem Mali (omitting c 3 
vicelimum) this is a void Award, becauſe there was not any kit Day ts 
of May mentioned before. Dll, 4 J. B. N. between Yarkbam and 
Jennings, ADJUDNLD, = 

7. It an Award be made between A. & B. touching certain Quar- 
ters of Malt before delivered by A. to B. that B. ſhall pay to A. fo 
much tor every Quarter, as one Quarter of Malt was then fold tor, this 
is a void Award, becauſe it is not mentioned in what Place the Sale 
ſtould be, for perhaps in one Market or Place it was fold for more 

han in another Market or JIlace, and therefore the Award votd for 
the Uncertainty. Mich. 10 Car. B. N. between Hur/# and Bam- 


bridge, per Cuxiam upon a Oemurrer ; this Award being pleaded in 


Bar of an Action upon the Cale for the Malt, but after the Oemurrer 

was waved by the aſſent of the Parties. Jntratur Pill. 9 Car, 

B. B. Rot. 1159. | ; | D 5 . 
8. Ik an Award be chat one ſhall acquit the other of an Obligation Cro. C. 447. 


of 200 l. aut eo circiter, in which they are bound, for the Payment Pl. 5-5. C. 


of 1501. aut eo circiter to B. this is a good Award. 9. 15 Car. but S. P. does 


not appear. 


B. R. between Bare and Clipſbam, anjudged per Curiam upon De- — Jo 431. 


murrer. Intratur Trin. 14 Car, Rot, 161. pe 8 ” Gs 

| 8 5 ut S. P. does 
not appear —— Mar. 18. pl. 42. S. C. & S. P. and the Court held that there was ſufficient Certainty, 
becauſe in this Caſe, it lies not in their Power to know the direct Sum, and a {mall Variation is 
not material. 1 . 


9. If the Condition ok an Obligation be to perform the Award of T 
J. S. between A. & B. of all Controverſies and Demands be- Fol 254+ 


tween them #c. and an Award is made of the {Iremiſtes, ſrilicet e, 


that A. thall permit B. to enjoy certain Leaſes ot certain Land, then in S. C. & S. P. 
his Poſſeſſion, which were the Lands of W. S. and then the Inheritance and Roll Ch. 


of A. he (ſcilicet B.) paying the Rents, and pertorming the Covenants J. thought 


the Award 
unreaſona- 


in the Leaſes; ANN that B. thall deliver che Copies of the Leaſes to A. 


made by the ſaid W. S. and that B. fall pay the Arrears of Rent due bie, and the 


to the ſaid A. after the Purchaſe thereof made. This Award as to the Kuie was, 
Payment of the Arrears (tho' it be averr'd that there was 28. of the ml 8 
Arrears of Rent then due) ig not good for the Uncertainty, becauſe . 
it does not appear by the Award how much Vent was due after 
the PPurchaic, tor B. the Leſlee, docs not know when A. the JDiain⸗ 
tiff purchaſed the Keveriion of w. S. nor hath any Sean td 
know 1t,unicls A. or . S. wii ew it t9Hhim, witch fe cannot con 
pell them to Do. Hill. 1052. between 7. „0 1 Aut 't)'y adzudged 
aiter Verdice for the Plaintift. Intratur Lil. 1651. Kot. 1325. 

10. The Award was, that the Defendant fou, pay tv the Pa,, 2 do not find 


per Ann. during the Continuance of a Leaje fur Nears then tm Britt. It vw; ts Cue in 
objected that this was uncertain, becauſe the Term e ND RO 04 e 
Award, and this cannot be help'd by the Avermett of the Pn sat gut it iet k- 
the Term was, and . ber otradued ahactororr ot 
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I 00 Arbitrement. 


Hugher's the Payment of the Money, referring to the Continuance of the Leaſe, is cer. 
Abr. Tit. tain enough; tor certum eſt quod certum reddi poteſt. Nelſ. Abr. 244. 
Arbitre- pl. 3. Cites Paſch. 3 Jac. Girling v. Goſnold. 


ment, 216. 
pl. 7. cites Paſch. 3 Jac. B. R. Rot. 478. 


This Caſe 11. An Award was to pay Money, but expreſs d no Place where it ſhould 
ma af be paid. Reſolved that in Law this ſhould have a reaſonable Conftruc- 
. . tion, and the Party ought to have a reaſonable Time for the Payment; 


Cro. J. 285. but Foſter conceived it not good, becauſe in ſuch Cafe the Bond of Sub- 


pl.1. and miſſion would be immediately forfeited, becauſe there was neither Time 


—_ 3 nor Place where the Money ſhould be paid. But in Anſwer to this were 


ee the cited 3 H. J. and 16 E. 4. where it is ſaid, that if an Arbitrator awards 


SP. in that one Party ſhall pay ſo much ſuch a Day, and keeps the Award in 


either of his Pocket till the Day be paſt, yet the Bond ſhall not be forfeited, and 


_ _ ſo it was adjudged by all the other Juſtices, 2 Brownl. 311. Hill. 7Jac. 


was 70 pay a C. B. Freeman v. Baſpoule. 
certain Sum 


of Money, but no Time of Payment was appointed. The Money was afterwards demanded, It was held 
that the Award is good. Brownl. 53. Paſch. 16 Jac. Rayſon v. Windlor.- Brownl. 65. S. C. and 


the Demand was held good. | 


S. C. cited 12. Award that Defendant ſhall give Security to the Plaintiff for Pay- 


by the Name ment of 161. at 2 Days, is void tor the Uncertainty, not ſhewing what 
N a Security he ſhould give, whether by Bond or otherwiſe. Agreed by all 
Paß 47. the Judges and Barons; and fo a Judgment reverſed. Cro. J. 314. 315. 
by * pl. 16. Mich. 10 Jac. B. R. Thinne v. Rigby. 

tague an | 


Doderidge J.. C. cited Arg. Roll Rep. 214.—— Jenk. 340. pl. 96. S. C. 


13. An Award was, that one Party ſhould pay to the other ſo much Mo- 
ney as ſhall be due in Conſcience ; Judgment niſi &c. againſt the Plaintiff. 
Sty. 28. Trin. 3 Car. B. R. Watſon v. Watſon. : 5 | 
14. An Infant ſubmitted himſelf to an Arbitrement, and the Award 
was that the Infant ſhould pay 51. for Quit-Rents, and other ſmall Things, 
and it doth not appear what thoſe ſmall Things were; ſo that it might be for 
ſuch Things for which the Infant by the Law was not chargeable, and there- 


fore it is void for the Uncertainty ; per Heath J. and Brampſton Ch. J. 
But by Brampſton, if it had appear d certainly that the Things had been 


ſuch tor which the Infant is by the Law chargeable, perhaps it had 
been good. Mar. 144. 145. pl. 215. Mich. 17 Car. Rudſtone v. 
Vates. - 


223 5 15. The Award was, that one ſhall keep and enjoy the Goods, paying ſo 


IRE much Money to the other. It was objected that this was void, becauſe 
—_ Hoo they have not awarded that the Money ſhall be paid, but that they ſhall 


have the Goods, paying &c. But Windham J. held the Award good; 
tor tho? it is not expreſsly to pay, yet it ſhall be taten according to the 
Intent, which without doubt was, that Money ſhould be paid. Sid. 54. 
pl. 20. Mich. 13 Car. 2. B. R. Stiles v. Triſte. | 

16. Award was, that one ſhould pay to the other for Task-work and Day- 
work ; but did not mention How much. This is void by reaſon of the Un- 
certainty, and the Averment that the Task-work and Day-work amount- 
ed to ſo much, will not help it. 2 Saund. 292. 293. pl. 48. Hill. 22 & 
23 Car. 2. B. R. Pope v. Brett. ; I 

17. An Award, that a Man ſhall pay ſo much as ſuch Land is worth, i: 
Ms Arg. and agreed by Jones Ch. J. Skin. 248. Hill. 1 & 2 Jac. :. 


18. An 


2 S& ANIL A 
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pl. 21. and Linheld v. Ferne, at (H) pl. 14. 


— 
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18. An Award that the Defendant ſhould pay 12 Guineas, and all ſuch An Award. 
Monies as The Plaintiff had expended about the Proſecution of ſuch a Suit, vas, that the 


It was objected that it was utterly uncertain what the Sum will amount Defendant 
C held it good: for 1 fily be red ſhou!d pay to 
ro; but the Court held it good; for it may eaſily be reduced to a the Plaintiff 


Certainty, when it is made appear what was laid out in that Suit, 2 10/. and ul 
Vent. 242. Mich. 2 W. & M. in C. B. Hanſon v. Leverſedge. the Gifts of a 


| | | Suit now de- 
pending in an inferior Court, and then to give mutual Releaſes. Per Cur. An Award to pay ſuch Coſts as the 


Mafter jball tax, is good, becauſe that may be reduced to a Certainty; but this is uncertain, and carries 
it farther than has hitherto been allow'd. 1 Salk. 55. Trin. 3 Ann. B. R. Winter v. Garlick ———. 
6 Mod. 195. S. C. and Holt Ch. J. faid that it has been held a good Award to pay ſuch Coſts as the Pro- 
thonctary ſball tax, and that carries it far enough; but that ſurely they ſhould either aſcertain it them- 
ſelves, or re fer it to a proper Officer. And Powell J. ſaid that that Caſe, referring it to a proper Officer 
of a Court, has been ſettled on Debate; for certum eſt quod certum reddi poteſt. Et adjornatur. 

An Award was, that the Defendant ſhould pay 2 Thirds of all the Plaintiff a Coſts to his Attorney or Bailiff, 
in & circa ſectam prædictam. It was objected to be uncertain ; for tho' an Award to pay Coſts to be taxed 
by the Prothonotary has been allow'd, 1 Sid. 358. yet here no Perſon is named who is to tax the Cofts 
and therefore an Award to pay Coſts of Suit in an inferior Court is void, 1 Salk. 75. and here it is to 
pay Coſts to the Bailiff, and therefore is like the Caſe in 3 Lev. 413. to pay all reaſonable Expences in 
ſuch a Suit, which was held to be void. Sed non allocatur; for an Award to pay Coſts in ſuch a Suit is 
ſufficient, without ſaying any thing more; for they may be aſcertained. Comyns's Rep. 329. 330. ph 
167. Mich. 6 Geo. 1. C. B. Thomlinſon v. Arriskin, See the Caſe of Worrall v. Atworth, at (E) 


19. Submiſſion was of all Differences &c. concerning a Piece of Ground 6 Mod. 244. 
uſed as a Wharf, and all Erections thereon, which were Nuſances to the urnote v. 


Plaintiff *s Houſe. The Detendant pleaded no Award. 'The Plaintiff re- * 


plied, and ſer forth the Award; by which it was awarded that the De- ; 


ingly.— 


fendant ſhould enjoy the Wharf, and that the Erections ſhould be pull down 2 Ld. Raym, 


within 58 Days from the Date of the Award; but did not ſay by whom, nor A4 1076. 


ſet forth the Date of the Award, And upon Demurrer it was objected 45. 2 5 


a | e : d 
againſt the Replication, by reaſon of thoſe Omiſſions; but per Cur. the 7 tice? 


Day of the making the Award 1s the Day of the Dare ; and by 3 Juſtices, againſt the 


the Erections ſhall be pull'd down by him on whoſe Ground they ſtand; Ch. J. Er- 


| f 1 ? | 1 ror was 
but as to this laſt Point, Holt Ch. J. ſeem'd e contra. 1 Salk. 76. pl. 18. brought in 
Mich. 3 Ann. Armitt v. Breame. the Exche- 
| | FL 5 | : quer Cham. 
ber; but before Argument the Parties agreed. 
Award was to pay 201. the one Moiety in Hand preſently, and the other Moiety within [ix Months after the 
Date of the Award. This is good, and ſhall refer to the Time of the Award made or given up, altho" 


without any Date; and in this Caſe by the Submiſhon they are not bound to make any Award in W riting, 
3 Bulſt, 311. Mich. 1 Car. B. R. Cable v. Rogers. | 1585 


” — ũ7—Q. — — 2 1 8— — 


* rm ns 


(R) Of what Things they may make an Award. 
In what Actions it ſhall be a good Bar. 


obo an Action of Debt for the Arrearages of an Account, an Action Br. Arvicre. 


is no Plea, becauſe the Debt is certain. 3 H. 4. 4. mon pl.4” 
that of ſuch Arrears found before Auditors, Arbitrement is no Plea; becauſe the Debt 333 


ecord, and the Plea is only Matter in Fact.— See pl. 6. i 


2. Tf two ſubmit to a certain Debt in Controverſy between them, * Br. arbi. 
the Arvitrators cannot make any Award thereof, becaute it was cer: demea, pl 
tain before the Submiſſion. 2 H. 5. Arbitrement 23. and there it 185 ,es 
cited to be 2 H. 5. 2. But this is not in the Book at large. 10 . in Debt 
7. 4. * oY I). 6. 17. b. 1 5 upon a Con- 

| | | tract, Arbi- 
tre ment is a good Plea ; per Marten J. Br ene, pl. 25 cites 4 H. 6 15 ——— The' a Debt 


— — 
— _—. 


Arbitrement. 


I O2 


— — 


— 


upon a Bill or Contract cannot by itſelf be put in Arbitremem, yet where one claims 5 J. as Expences 
ro diverſis Negotiis, this may well be put in Arbitration. Cro. E. 422. pl. 18. Mich. 3) & 38 Eliz. 
B R. Sower v. Bradfield. | 


As a Sub- 3. [But] Jf two ſubmit a certain Debt and other Things, the Arbt: 
miſhon 2 trators may make an Award of the Oevt and other Thugs, vecaule 
Debrs ana this is an intire Submillton, and the Oebt with the other Things 
Treſpaſſes AXE Uncertain. 2 Y. 5. Arbitrement 23 and there it is cited to be 
between him 2 D. 5. 2. But this is not in the Book at large. 4 I. 6. 17. b. 
and J. D. +15 I, 7. 4 Tr. 22 Car. B. R. between Lever and Bates, adjudged. 


and others, 


becauſe they» Intratur 1B. 22 Car. Rot. 162. after a Verdict for the Olaintick, this 


the Debrs being moved in Arreſt of Judgment. Contra 6 H, 4. 6. 

are certain | 

yet being joined with Treſpaſſes, the 1 whereof are uncertain, therefore the Nature of the one 

Mall draw to it the other; per Newton. Br. Arbitrement, pl. 25. cites S. C. Sd C. cited All. 5. 

. P. Cro. E. 7 56. pl. 20. Paſch. 42 Eliz. C. B. in Caſe of Brett v J. S. and his Wife. 5 
+ S. C. cited All. 5. but ſays it was likewiſe agreed, that where Arbi rement is no Plea in Debt, it 

is no Plea in Amp upon the Debt. Mich. 22 Car. B. R. Farrer v. Bates. 


4. An Action of Account may be ſubmitted to an Award, and the 
arbitrators may make an Award thereof ; for it is uncertain, 2 b. 


S. 2. Arbitrement 23. adjudged, : 
S. P. per F. In an Action of Debt tor 20 l. Rent arrears, upon a Leaſe for 


Moe = Bears, an Award to pay 10 J. for this Debt and other Treſpaſſes, ts a 


ment, pl. 25. Cod Bar of the Action, tho' it is a leſs Sum than the Debt de: 


cites 4H. 6. manded, and tho the Action is for a Debt certain, inaſmuch as 


1). other Things are ſubmitted with this, and ſo altogether are uncer- 
Rent alone tam; and it map be the Sum of 20 l. was abridged to 101, in re: 


9 of a Creſpaſs done by the Plantiff to the Defendant, 10 
_ a ** D. 7. 4. | c = | 
munon o | 


Rent and a Wine-Licence is good. Allen. 52. Paſch. 24 Car. B. R in a Note at the End of the Caſe of 


Roſe v. Spark. See (A) pl. 6, S. C. 


Br. Arbitre- 6. In an Action of Debt for 10 J. for the Arrearages of an Account 
2 25 25. found before Auditors, n Award upon the Submiſſion of this and 
S. Pe. all other Matters cc. is not any Bar, becaule this Action is grounded 


ordingly; upon a Record, tnalmuch as the Auditors are Judges of Record b 
der backe the Statute, 4 h. 6. 15. b, adjudged. Fitz). Arbitrement e 


ſays that It . 
15 contrary, if before one Auditor only, as appears elſewherc.— See (S) pl. I. 


J. An Award 1s no Plea in Attaint, or other Matter of Record; but 

if the Matter of Record be mix'd with a Matter in Fact, then it is a good 
Dp Plea. Heath's Max. 59. cites 13 Ed. 4. f. _ 
S.P. and ſo 8. In Debt upon a Contract, Leaſe, or Arrearages of Account before the 
if before Plaintiff himſelf, Arbitrement is a good Plea, (alrho' the Demand be cer- 
my Auditor. tain.) Otherwiſe of Arrearages of Account before Auditors, becauſe it ſeems 

r. Barre, ; k : 

pl. 36. cites to be Matter of Record, and the Detendant cannot wage his Law. Quere 
14 H 6. 17. in Debt upon a Leaſe tor Years. Heath's Max. 59. cites 4 H. J. 16. 
S. P. an e ee 
the Caſe in Heath's Max. is miſ-cited. 


9. Damages recover d do not lie in Arbitrement; per Anderſon J. Ba: 
per Periam J. they will lie well enough among other Things; quod 
Anderſon non negavit. Gouldsb. 92. pl. 4 Trin. 30 Eliz. obiter. 


10. Matters concerning Criminal Offeices, and Cries 311 rimonial, ſeem 


not arbitrable. 2 Weſt's Symb. 165. b. S. 3: 
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Hen. 6. 55. contra. 2 Hen. 4. 18. 


Arbitrement 24. 


Arbitrement. 103 


11. If there be a Clauſe in a Will, that whatever Controverſy ſhall ariſe 
upon the Conſtruction of it, it hall be decided by ſuch and ſuch Arbitrators; 
che Parties have their Election to decide their Controverſies either by 
Arbitrators or by Law ; per Powis J. 10 Mod. 59. Mich. 10 Ann. 
B. R. Arg. | | 


(S) In what Actions. In Actions grounded upon 4 RANA 
| | Fol. 265. 
Record. — 


1. 3 an Action of Debt for the Arrears of an Account before Auditors * Br. Arbi. 
aſſigned of Record, an Award is no Dlea. * 3 Þ. 4. 5. 6 H. 4. trement, pl. 
6. adjudged. f 4 Pen. 6. 1). adjudged, 10 Pen. 7. 4. Quere. 3 80 K 8 p. 
For the Debt 


Record, and the Plea is only Matter of Fact. f Br. Arbitrement, pl. 25. cites . C — 
S. C. cited D. 51. a. pl. 14. See (R) pl. 1. and pl. 6. and the Notes there. : 


2. In an Action upon the Statute of Labourers, an Award is a good 


Plea in Bar; for the Action is not meerly grounded upon the Statute, 


* 


bur partly upon a Matter in Pais, ſcilicet, his Departure. 12 R. 2. 


(T) In Actions grounded upon a Deed. 


I Pebr upon an Obligarion, an Award is no Plea. * 4 Hen. 6. Ds 


1683 E 
18. 10 Pen. 7. 4. | = cites S. C. 
Debt upon Obligation was brought by 3 Executors, and the Defendant pleaded that diverſe Controverſies 
were beteveen Defendant and one of the Plaintiffs, <chereupon they ſubmitted to Award, and the Award was, 
that the Defendant ſhould be quit of the Obligation. On Demurrer the Court held, that a Bond by itſelf is 
not ſubmittable, becauſe it is a Debt certain; but otherwiſe where it is ſubmitted among other Things. 


And Keeling and Twiſden held the Plea good, notwithſtanding the Controverhes were between one of 


the Plaintiffs only and the Defendant ; but Morton J. doubted, not only for this Reaſon, but like wiſe 
becauſe an Award is not of ſo high a Nature as an Obligation, and conſequently cannot be a Bar. A. 
jornatur. Lev. 292. Trin. 22 Car. 2. B. R. Morris v. Creech 1 | 1 8 


2. When a Duty accrues by the Deed in Certainty, tempore Confec- 


tionis ſeripti, as by Bill, there is a certain Duty, and it takes its Ef 


[ence and Operation originally and only by Writing ; and therefore 


in Deut thercupon an Award ts no {Jica, Co. 6. Blake 43. b. 


3. So it 1511 an Action of Debt upon an Obligation upon Condition 
to pay « certain Sum; for there the Outy commences originalip aud 
only oy the Deed, Co. 6. Blake 43. 
4. So It 15 in an Action of Covenant {for on- payment of a certain 
Sum, Winch he covenanted to pay. Co. 6. Blake 43. b. 2 55 
nen no certain Duty accrues by the Deed, but a wrong r O- In Cre 
faliit ſubſequent, together with the Deed, gives an Aktion to recorer te tastes 


* 


Damages, Which are only in the Perſonalty tor fuch Wrong of Default, . Llue, 


mg them the 


an Award or Accord with Satiskaction is a geob Sar. Us, 0 Bug 


A 
- * 
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eee Ar- 6. As in an Action of Covenant tor not doing a certain Thing, As for 
after rie lat not repairing of a Þoule, or for the Non-delivery of certain Pieces of 
Cominu- Iron, or ſuch like, an Award or Accord with Satisfaction is a good 
ance, that Bax. Co. 6. Blake 43. b. adjudged tor not repairing. 


the Defen- 


dant ſbould find a Chaplain to the Plaintiff for 8 Years, and alleg'd Damages that the Plaintiff ſnould 
have the Coſts of his Suit, the Arbitrators are not well adviſed, but it depends yet in their Award; 


e fi Actio. And there it was held, that Arbitrement which lies in Averment is no Plea in Writ of 


venant, which is upon Specialty; for Arbitrement is no Plea againſt a Specialty; but it was not held 
any Default that the Arbitrement was not executed. Br, Arbitrement, pl. 11. cites 3 H. 4. 1. 


7. Contra 3 Jdc. B. R. between Middleton and Chapman, adjudged, 
.. where it was for the Mon delivery of Pieces of Jron, 


Go Rep. 8. Trin 18 Jac. B. R. between Rabber and Stocker adjudged up 


adjudged, © MM Demurrer, that an Accord with Satisfaction 18. a good Bar of an 


Palm 110. Action of Covenant, tho the Accord was made before che Covenant 
Robarts v. broke; for this may be in Satisfaction of Damage to come; and 
Stoker, S. C alſo in the ſame Caſe adjudged ſo, where the Covenant was broke at 


* — wor the Time of the Accord. 


Caſe does not belong to this Head, but to the Head of Accord.] 


,v 4 — 


— — — — — 
n 


— — — 


(b) [Pleadings. Award, good Plea in what Actions. 
OE In Actions Real | or mixt. EE: 


Br. Arbitre- 1. X JR Award is no Plea in Detinue of a Charter of Feoffment, 


e kor this is a Thing Real, and this Action is to recover the 


SP. accord. Thing. Contra 9 h. 6. 60. b. 
ingly; for 3 | | 
Derinue or Annuity are Actions mixt with the Reality, and a Man recover the Writing or the Annuity. 


 — Fitzh. Arbitrement, pl. 3. cites 8. C. 


* S.P. Arg. 2, But otherways it is in Treſpaſs for taking the Charter, for tht 
mo Rep. Action is only to have Damages for it. 9 Þ. 6. 60. b. 7 0s 
3. In an Annuitp for an Annuity in Fee, or for Lite, an Award is 


| | | 01 ö 
no Plea. 2 Þ. 6. 60. b. (it ſeems that this is intended by Preſerip- 


T tion, for if it be by Deed, it is no good Plea againſt the Oced, ) 


ment, pl. 1 19 ID, 6. 37. b. | Contra 111 ID. 4. 44- b. 85 
ches CG. F. The tame Law in Actions mixt, in which the Land of an Eftate 
of Freehold as it ſeems, ſhall be recovered. 19 H. 6. 37. b. 
6. As in an Aſſiſe it is no Plea in Bar. 19 Þ. 6. 37, 
As _ Law it is, it the Submiſſion and Award be in Writing 
19 Y. 0. 37.0, g 


Br. Arvitre- 8. In an Action of Debt, for the Arrears of Rent, reſerved upon | 


ment, pl 25. Leaſe for Years, alt Award is a gooo Plea in Bar, 4 P. 6. x7. b 
— (A) pl. 6. S. C.————See(R) pl. 6. and the Notes there. —.— 

* See Tit. 9. In an Action of Waſte in the Tenuit upon a Leaſe for Years. 
Hel 5 and and Award or * Accord with Satisfaction is a good Bar, Co. 6. 
the Notes Blake 44. Co. 9. Peytoe 78. | 5 | 


there. 


10. Of 


„Br Arbitre- 4. An Awärd without Writing 18 no Plea in Bar of Actions Real 


Arbitrement. 105 


3 Ok an Action of Waſte in the Tenuit upon a Leaſe for Lite, Cro. E. 356 


_—_— 


an Accord with Satisfaction is a good Bar. Mich 37 El. B. be: pl. 15. 8. C. | 


en Sacheveril and Bagnell, adjudged, which Jntratur Paſch. 36 0 E re- 
El. Rot. 959. for this ſounds in che Perſonalty, and Damages only to tt Cuts 


tot. Cur. but 
is to be recovered in Writ of Waſte, peradventure it is otherwiſe, and Judgment for the Defendant, 


s to the Point of Accord, ſee Tit. Waſte (B. a. 3.) pl. 30. and the Notes there. [But that 
Point of Accord only does not anſwer this Head of Arbitrement.) | | 


11. In an Ejectione firmæ, att Award or Accord with Satisfacti- See (4 »! 5. 
on is a good Plea in Bar, tor tho the Poſſeſſion is to be recovered, e 
pet this Action is in Nature ot a Treſpaſs. Co. 9. Peytoe 78. re.; Pas 
jolved per Curtam. | LSE 


Chitty, S. C. 

| | | | and the Pla 

held good. 2 Brownl. 128. Peto v. Chacey, S. C. adjudged for the Defendant.—Godb. 140 

pl. 193. Peto v. Chitty, Mich. 4 Jac. C. B. adjudged a good Plea. S. C, cited Palm. 111. and 
agreed by all the Court. [But this is only as to accord, which belongs not to this Title] 


n 


(Y) //hat Award ſhall be 3 good Bar of Actions. 


1. F the Award be to do a Thing ec. that the other hath no“ Br. Arbi- 
Means to compel him to do, If the Action be brought before it trement, pl. 
is performed, this is no Bar thereof, for then the other ſhould be 35 ite: S. C. 


without Remedy, as If the Award be to enter into an Obligation, or 5 
to find Sureries, he oughr to plead in Bat that he hath done it. * 5 ment, pl. 21, 


E. 4. 7. 17 E. 4. 3. 1 19 D. 6. 38. | * 19 H. 
| „5 Arbitrement, pl. 6. cites Hill. 19 H. 6. 36. 8. C. & 5 P. 


2. As [So] If two have Actions one againſt the other, of which the Br Arbitre- 
Days of Apperance are ſeveral, and they ſubmit, and it is awarded, Went, * 2 
 thar each ſhall be Non- Suit; this Award is not any Bar of the Actt 4. 
on in which the firſt Appearance is, becauſe he hath no Means to make Arvirre- 
the other be Non-Suir in his Action, when the Oay comes. 19 Þ, went, pl. 6 
6. 37. 1 | . „ „ | cies By. Lo 

3. So it is not any Bar of an Action, that it was awarded char Br. Arbitre- 
he thould have an Acre of Land in Satisfaction, if he doth not fay he weht, Pl. 21 


hath made Livery thereof tu him, becauſe the laintiff hath no Means 33 
to compel him to it. 19 Y. 6. 38. : 


; | | 5 | | | | trement, pl. 
6. cites 8 C. & S P. by Newton. But it was ſaid, that if (in the Cas above] they had awd. 
ed the Party to be bound by Obligation to have done it, this had been a good Arbitrement, 


and good Bar 
2 | 4 8 
/ he had been bound accordingly ; for this had been an Act executed, per Paſton quod non negatur, and 


afterwards the Plaintift recovered. Br. Arbitrement, pl. 21. cites 16 H 6. 36. 


4. In Treſpaſs it is na good Bar that the Arbitrator awarded that Br. Arbitre- 
each ſhould be quit of Treſpaſſes againtt the other, and the Plaintiff went, Pl ;. 
thould make a Releaſe to the Defendant, and [ſhould pay to the Oe 5 b „ SE 
ſendant] 20 s. and that alter the Detendant thould releate to the Plain- Neuen the 
rift, and avers that if the Plaintiff would perform his Parc, he is ready Award is 
|C. this 8 not any good Bar; for it the 13iaintiff thouip releaſe, be "> be. 
bath no Yeans to compel the Octendant to relcale. 20 . o % en 
1 : | N 19. Ek 2 | ; 


1 - : all 515 Ace- 
tions are determined, —--—Fitrh, Arbitrement, pl. 8. cite 8 C. 


E e 4. 


Fitrh. Arbi- 
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Arbitrement. 


Firth, Arbi- Thing be awarded to be paid in Satisfaction of an Action 
5. N any ng p 
rement, pl. : 
yoo =o, this will be a good Bar of the Action. 46 E. 3. 17. b. 


S C. but nor S. P. tho' it ſeems to be admitted. 


6. In Treſpaſs an Award to pay a Quart of Wine to the Plaintiff, and 
Performance, is a good Bar of the Action. 43 E. 3. 33. 45 E. z. 

16. b. 13 P. 4. 12. 9 P. 6. 50. b. 9 E. 4. 44 
1 7. It it be awarded, that he who is ſuppoſed the Treſpaſſer ſhall 
Fol 267. make his Law that he is not guilty thereot, he thall be quit of the Trel⸗ 
F Nd pals if he wages his Law accordingly ; yet this 1s no Bar of the 
ment, pl. 8. Action, becaule this is no Satisfaction, nor can be intended the 


cites S. C. lame relpaſs of whirh he hath waged his Law. 46 E. 3. 17. b. 
and that the 

Opinion of Wiche and Finch was, that it is a good Arbitrement ; but the Book ſay; Quæ e, becauſe 
afterwards the Defendant pleaded Not Guilty. Fitzh. Arbitrement, pl. 21. cites o. C. in Tref. 
paſs, and that it was held no Plea, becauſe they awarded nothing to be paid &c. 


8. An Awatd without a Deed of Submiſſion or of Award, will be a 
good Bar of a Treſpaſs. 43 E. 3. 28. b. 5 : 
9. In Aſſiſe it was ſaid, that if .o put themſelves in Arbitrement of 
Land whereof the one has no Title, and Award be made between them, 
without Writing, that they ſhall hold in Common, this is a good Bar in 
Aſſiſe. Br. Arbitrement, pl. 30. cites 12 Aff. 25; ——Brooke ſays Quære 
tamen; for 11 E. 3. 24. is, that Partition between Privies is a Bar; con- 
trary between Strangers. 
10. In Debt the Plaintiff counted upon Recovery of Debt and Damages 
in a Court of Record at King ſton upon Hull, and the Detendant pleaded that 
they were diſmiſs*d by the Court in the ſame Action by Aſſent of the Plaintiff, 
becauſe it appear d to the Court that the Parties had put themſelves in Arbi- 
trement, and therefore to ſay that he is diſmiſs'd, Judgment fi Ado, 
and it was awarded by the Court, that the Plaintiff rake nothing by his 
Writ, and ſo a Bar; and per Hank. and Thirn, Arbitrement made, or 
Arbitrement pending, and not finiſh'd, is a good Bar in Action Perſonal , 
and per Hank. ſo in Action Real; but Skreene contra. Br. Dette, pl. 
561. cites 11 H. 4. 12. Bo 5 . 
11. Arbitrement that the Defendant ſpall pay 1 d. in Satisfaction of al. 
Manner of Actions, which he has paid, is a good Bar; per Moile. Br. 
Arbitrement, pl. 23. cites 22 H. 6. 39, „„ 
12. An Award, reciting that the Defendant has received 20 d. and tha: 
the Plaintiff has done divers Treſpaſſes to the Defendant, and the Defendani 
Has done divers Treſpaſſes to the Plaintiff, by which it was awarded tha! 
the Defendant ſhall pay to the Plaintiff 20 d. in full Satisfattion of all Treſ- 
paſſes, Receipts, and Demands, and that the Plaintiff ſhall be quit againſt th: 
Defendant of all Actions and Demands, by which the Defendant at Dale 
paid the 20 d. to the Plaintiff; Judgment &c. and the other ſaid that he 
did not pay the 20 d. priſt &c. Br. Arbitrement, pl. 23. cites 22 H. 6. 
29. (( 3 | 
Iz. In Debt upon a Bill, the Defendant pleaded that after the Money be 
came due he and the Plaintiff, by Parol, did ſubmit themſelves to an Award, 
and it was awarded that the Defendant pay &c. The Plaintiff demurr'd, 
becauſe the Plea of a Submiſſion by Parol after the Day of Payment 
limited by the Bill, is not good to diſcharge a Debt due by Specialty. 
Roll Ch. J. ſaid, that to take away a Duty created by Bond by Paro! 
would be inconvenient, and therefore gave Judgment tor the Plaintiff. 
Sty. 350. Mich. 1652. Luddington v. White. 5 
14. An Award without Performance is a good Bar to an Action on the 
Caſe for the ſame Matter, if the Parties have mutual Remedies againſt 
each other to compel the Execution of the Matters awarded; but it is 


other- 


— — 212.7 * oe 
_— . 


* 
— wc. ta. ; n — q YE 


Arbitremen 2 0 


—— 


otherwiſe if they have no mutual Remedies to entorce the Pertormance. 
Carth. 187). 188, Paſch. 3 W. & M. in B. R. Crofts v. Harris. | 

15. In Caſe on a ſpecial Promife by the Defendant to deliver Hops at ſuch For when a 
a Day &c. The Detendant pleaded an Award, that the Defendant ſhould Thing is 
releaſe to the Plaintiff, and that he fhould releaſe to the Defendant all Actions nl ana 70 
and Demands whatſoever. Adjudged that this Award was no Bar to the Satisfactit 
Action on the Caſe, tho' the Thing awarded, when executed, would be that ices 
a Bar. And a Difference was taken by the Court, that where any Thing new Duty in 
is awarded in Satisfaction, there the Award itſelt is a Bar before it 1s ew of the 
performed ; bur where nothing is awarded bur Releaſes on both Sides, er 1 
there, when the Award is executed, the Releaſe will likewiſe be a Bar, if Money be 
but not before; tor the Award Without the Releaſe is no Bar; But per awarded to 
Cur. the Defendant may bring his Action againſt the Plaintiff for not re- - Es. : 
lealing according to the Award, and therein ought to recover all his for 11 : Jo 
Damages and Coſts loſt in the Action againft him, Carth. 279. Paſch: in the Cate 
8 W. 3. B. R. Freeman v. Bernard. | of a Releaſe 


f : : there is only 
a Method ordered to diſcharge the Action: If the Award itſelf diſcharge the Action, there needs no 


Relea'e to be given, becauſe Action was gone before; but the Action being not diſcharged till the Re- 
leaſe comes, till it comes actually it cannot be a Bar. Judgment pro Quer. 12 Mod. 130. Trin. 9 W. 
3. Freeman v. Bernard. Ld. Raym. Rep. 237. 238. S. C. — 1 Salk. 69. pl. 1. | 


16. Holt Ch. J. ſaid that Michols's Cafe amounted to no more than 
that Money paid on a void Arbitrement may be pleaded as an Accord and 
Satisfaction. 1 Salk. 71. pl. 3. Trin. 9 W. 3. in Caſe of Bacon v. 

Dubar ry. 5 „%%% 

17. In Indeb. Aſfumpſit and Quantum Meruit for Work done and Goods 
fold and deliver d, the Deſendant pleaded an Award that the Plaintiff for 
the Work done &c. ſhould accept a Bill of Sale before made of the 8th Part of 
ſuch a Ship, aud that the Plaintiff and Defendant ſhould give to each other 
General Releaſes. Holt Ch. J. ſaid that this is the ſame with the Caſe of 
Freeman v. Barnard ; for as ro the Goods fold and deliver'd, there is 
nothing awarded bur a General Releaſe; that if the Bill of Sale had been 
awarded in full of all Demands, it had been good; but this Releaſe awarded 
here is not a perfect Bar till it be executed. And it having been objected 
that the Goods fold and deliver'd is the fame Demand with that tor 
Work done, yet Gould J. faid that the Court cannot take Notice of that 
upon ſuch a Generality; but that if the Defendant had ſhewn it by par- 
licular Averment, it might have been conſtrued to be within that Part of 
the Award. Judgment for the Plaintiff, Ld. Raym. Rep. 611. Mich. 
. Dy. oi: : 5 

18. Caſe upon three ſeveral Promiſes, and an Award ordering mutua? 
Relecſes was pleaded in Bar. Per Cur. tis no good Plea, becauſe nothing 
is awarded that bears an Action; bur if there were ay Thing awarded, for 
the which an Action would lie, it would be a good Plea, tho' it were not 
performed; and Judgment pro Quer'. 12 Mod. 423. Mich. 12 W. 3. 
Anon. f EET, 985 

19 Anciently if an Award was made to pay a Sum, this might have 
been pleaded in Bar tho without Satifafficn, becauſe the Law gave ati 
Action of Debt for the Money upon the Award, and ſo a Remedy ; ani 
tho' that Law be now altered, yet now when 2 Perſons fubmit to at 
Award, this amounts to mutual Promiſes; per Holt Ch. 1: Nod. 154, 
Palch. J Ann. B. R. in Caſe of Luparr v. Welton 
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(V) Arbitrement and Accord, in what Actions they ſhall 


be a good Bar, and in what not. 1 
5 . h 
| See (A) pl. 1. CO. 9 henry Peytoe 78. vide in what Actions an Accord is , 
q | 5. 8. C— a good lea, Ir 
11 See (I) pl. | in 
‚ | 11. ðee Tit. Accord (B) pl. 8, 9, 10, 11, 12. 20 
| The Year 2. In a Writ of Conſpiracy, an Accord with Satisfaction is a 1 24 
wook is 17 $00D Plea. 18 E. 4. 24. Pl 
F impar'd. 3. Arbitrement is no Bar in Detinue of Charters, for ſuch Action is * 
f mixt with Realty. Nor is it any Plea in Writ of Annuity, for a Man thall 
recover the Annuity. Br. Charters de Terre, pl. ). 9 H. 6. 60. per 
k Babington. . 
; = to 
e 5 N 1 
(V. 2) In what Arbitrement and Accord differ. 4 
3 3 5 - 1 8 
. Rbitrement is a good, tho the Day of Payment was to come, but 1 
Accord opght to be executed; for upon Arbitrement he may bi 
have Action of Debt, but if the Arbitrement be, that he ſhall be bound in R 
an Obligation at a Day which is to come, he 1thall nor plead it in Action of 
Treſpaſs; for then the Plaintiff ſhall be bar'd, and has no Remedy to A 
compel the other to make the Obligation to him &c. Note the Diver/- ſe 
ty between a Sum of Money and another Thing. Br. Arbitrement, pl. 36. » 
_ cites5E. 4. J. 22 
2. Arbitrement that each ſhall go quit againſt the other; becauſe that in 
each has done a Treſpaſs to the other, is a good Arbitrement, tor the | 0 
Parties have deputed the Arbitrator for their Judge; but contra of Ac- 5 
cord, for this ought to be executed, and there ought to be Satisfaction 50 
or Recompence, & quid pro quo, and therefore Debt does not lie upon 1 
Accord, contrary upon Arbitrement; for if the Party offers the Mone; 1 
upon the Accord, and the other refuſes it, the Accord is void, contrary 
of Arbitrement, for Debt lies. Br. Arbitrement, pl. 38. cites 16 E. 4.8 
N | . ot 
— — — — — —— — C VI 
. - %%% 15 A 
(Z) At what Time it ſhall be a good Bar of Actions. = 
1. I F an Award be to pay Money at a certain Day, in Satis ſactiou 
| of an Action, if the Money be not paid at the Day, this Award 4 
is no good Bar of an Action, tho he may have Debt upon the 4 1 
ward, becaule it was his own Fault that the Money was not pald. 
and therefore he ſhall not compel the Plaintiff to bring an Acton up 
_ _____— nn the Award, and bar the firſt Action. 49 E. z. 3. 
* Br. Arbi- 2. But if the Defendant retuſes to pertorm the Award at the Davy. 5 
trement, 5 this Award is no bar of the Action. * 7 Þ. 4. 30. b. 11 . 4. 44 U. | 
12. CItES A | 
12. eee, 21 I, 6. Arbitrement 10. 22 P. 6. 52. b. 3 at 
5 oF ; not of itſelf extinguiſh the Action. Br. Treſpaſs, pl. 84. cites + H. 4. $0.—— 54 
— pl. 52. cites 8. C. and that by the Refuſal he Was reſtored to his Act ion. J n 
| ? 3. 3 Br 
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3. Tf an Award be thar one Party ſhall pay a certain Sum of Mo- Fitzb. Ar. 
ney to the other in Sat is faction c. at a certain Day; in an Action be- 18 
tore the Day Of Payment, this Award ſhall be a good Bar, becauſe . 8 
he may have an Action upon the Award, 22 D. 6. 52. b. F 3 E. 4. 7. bitrement, pl. 
vide 13 K. 2. Arbitrement 26. ee 


It was admitted that an Award not executed, As to pay Money, is a good Plea where no Default is 
in the Party; and ſo it ſeems, where the Day of Payment is not come. Br. Arbitrement, pl. 3. cites 
o H. 6. 18, 19. 
I In Tref| 2 the Deferdant ſaid that they put themſelves in Arbitrement of W. P. of this Treſpaſs, 
and of all Qurraels and Debates, who awarded, that the Defendant pay to the Plaintiff 10s. for Amends 
' at Michaelmas next, «hich Day is not yet come, Judgment ſi Actio; and the 4 Plaintiff ſaid that this is no 27 | 
Plea, if he does not plead that he has paid, or has been at all Times ready to pay; but Quare inde, | 
Br, Arbitremenr pl. 5. cites 28 H. 6. 12. 2 | 
+ All rhe Editions of Brook are ( Defendant) and therefore certainly miſprinted. 


4. But if an Award be that one ſhall enter into an Obligation of rool, * Br. Arbi- Wi 
to the other betore a certain Day, in Satisfaction 4c. in an Action m_ | | | 
before the Oay, this Award is no Bar, beeaulſe the other cannot —pirzh. Ar. 
compel him to enter into an Obligation at the Dap. 5 E. 4 47. 5 birgt. 
5 . 14. cites 8. C. 
fy If an Award be that one ſhall pay 101. to the other in Satisfac- 
tion ot all Treſpaſſes c. if he who ought to pay it renders it at the 
Day, aud he [the other} retuſes, and atter brings an Action for the | 
Treſpaſs aforeſaid, this Award fhall be a good Bar of the Action, Fj 
becauſe it was his own Fauit that it was not paid, and he hath his 'F 
Remedy tor the Money. _ F 5 EO 1 
6. Tt A. & B. ſubmit themſelves to the Award of J. S. of all Br. Arbitre- — 
Actions, who awards that A. ſhall make an Obligation which ſhall be _ 36, | 17 
ſealed with Wax, and ſhall bring it to B. and B. ſhall ſeal it to A. in eee, e 1 


cordingly.— 


Satisfaction EC, If A. does never bring the Obligation to B. to ſeal, pet Fitzh. Arbi- 
this Award ſhall be a Bar of Actions brought by A. which are with- rrement, pl. 
in the Award, tho he hath no Peans to compel B. to enter into an 2 
Obligation, becauſe the Default was in himſelf. 5 E. 4. 7. ; 


ment not exe- 
i f „ e cuted is a 
good Plea, where no Default is in the Party. Br. Arbitrement, pl. 3. cites 20 H. 6. 18, 19. 
It is no Plea in Treſpaſs, that the Parties put themſelves in Arbitrement &c. by which it was award- 
ed that he ſbould pay 20s. Judgment &c. wit bout pleading Payment; but per Choke, it is a good Plea, 
itt the Day of Payment be not yet come. Br. Arbitrement, pl. 26. cites 9 E. 4. 51. | 5 


J. An Award to pay Money in Satisfaction is pleadalle in Bar, tho' the 
other Party be not awarded to accept it; for the Award of Payment ot 
Money weſts a Duty in the Party, and is a Bar in Debt, or Treſpaſs, or 
Aſſumpfit; per Holt Ch. J. 2 Ld. Raym. Rep. 965. Trin. 2. Ann. in 


Caſe of Squire v. Grevetr. 


1— 


E 


* 


17 an Infant ſubmits a Battery done to himſel!, and an Award ts 
made thereupon, yet this ſhall not bind the Inkant. 13 Þ. 4 
12. Oubitatur. 5 5 
2 So ik an Infant ſubmits a Treſpaſs done to him in his Land, and gr. Arbitre- 


an Award is made thereupon, yet tis ſhall not bind him. Contra. wen pl. 43. 
10 I), 6. 14. | — | - cls | | — f Ates 8. C. 

| that it Infant 
ſubmits to Arbitrement, and an Award is made, thi; fhall bind him, for it is for his Avail to excuſe 


him of Treſpaſs, whereof he is impeacheable by Lay: ; per Strange, but the Book ſays, Quere. 
Br. Coverture, pl. 62. cites S. C. & S, P. by Strange, and Quere ———Fitzh. Arbitrement, pl. 4, 
Altes S8. C. and by Babb. and Strange, the Infant is not bound by it. 


4 3. an 


| (A. a) What Perſons ſhall be bound by their Submi ſſton. Ie 


. 


it was for t 


r 


+ 
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Br, Arblire- g. An Award made upon the Submiſſion of the Predeceſſor Pri 

_— —_ all bind the Succeſſor. 2 P. 4. 4. b. | 5 
So where an 4. Debt againſt an Executor upon an Arbitrement made in the Lit: of the 
Award was Teſtator. Ir was demurred in Law, becauſe the Teſtator might have 


ü rd waged his Law; and adjudged without Argument that it lay not. Cro. 


the Inteſtate E. 557. Paſch. 39 Eliz. B. K. Hampton v. Bowyer. 
in n 

e ſame Reaſon adjudged for the Defendant, Cro. E. 600. pl. 8. Mich. 39 & 40 Eliz. B. R 
Bowyer v. Garland. See (E) pl. 23. Freeman v. Barnard. ; 


Mar. 141. 5. If the Condition of a Bond recites that an Infant hath ſubmitted himſe] 


pl. 215-S. C. 20 45 Award, and that therefore the Defendant binds himſelf that the In- 


argued by 


the Court, fant ſhall perform it, this makes the Bond void; becauſe the Submiſſion 


and adjudged being void all is void; agreed per Cur. Mar. 112. pl. 189. Trin. 19 
accordingly. Car. in Caſe of Ruditon v. Y ates. . 


— Freem. | 


Rep. 139, 140. pl. 160. Arg. cites S. C. but the Court ſeemed to deny it; for tho' it be void as to the 


Infant, yet the Obligation is forfeited if he does not perform it. Hill. 1693. in Caſe of Gill v. Ruſſe}, 
. C. cited Comb. 318. Hill. 6 W. z. B. R. Roberts v. Newbold, but the Court held, that tho' 
an Infant cannot ſubmit, yet his Guardian may ſubmit for him, and bind himſelf that the Infant ſhall 
perform the Award, as was done in this Caſe; and Eyre J. ſaid, that there are ſeveral Caſes that the 


Submiſſion of an Infant is not void but voidable, contrary to Mar. 141. 


2 Lev. 235. 6. A Man may ſubmit for the Debt of another, but then it muſt be men- 
ere V- tion ; for the Court is to judge upon the Record before them, and not 
3 _ Affidavits that more was ſubmitted than is exprefſed. 2 Show. 61. 
pl. 47. Trin. 31 Car. 2. B. R. in Caſe of Adams v. Staley. 


(B. a) Who ſhall take Advantage of an Award. 


Br. Treſpaſs, 1, F A. hath the Cuſtody of my Cattle, and during the Cuſtody they 


| pl 85. I do a Treſpaſs to B. and A. and B. ſubmit this Treſpaſs to Arbi- 
Bi. Arvicre. frement, and an Award is made, and A. performs it, if B. brings Treſ- 
aſs againſt me for this Treſpaſs, I may plead in Bar the Award be 


ment, pl. 13. P 101 
desc. tween the Plaintiff and the Stranger. ) P. 4 31. b. 

48. cites 8.6 & S. P. accordingly ; for there is Satisfaction by the Stranger and Privity; quod non ne. 
gatur; but Brooke ſays, Tamen vide Librum inde.—Fitzh. Barre, pl. 176. cites S. C. the Plain- 


tiff pleaded No Award, and the other e contra; Quod Nota. 


(B. a. 2) Set aſide for Misbehaviour. 


1. JDEFORE the making the Award the Arbitrators inſiſted upon three 


Guineas a-piece to be paid them by each of the Parties tor their 


Trouble and Expences, which the Defendant refuſed to do, aud there- 
upon the Plaintiff paid the whole Money. The Court thought it dan- 

erous to ſuffer one Side only to give Money to Arbitrators, and fer a- 
ſide the Award. 2 Barnard. Rep. in B. R. 463. Trin. ) Geo, 2. Shep- 
herd v. Brand. 


-{B- 3} 


\ 


— — ärͤ 
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| (B. a. 3) Actions. | What Actions lie on an Award, 
| And what ſhall be ſaid Parcel of the Award. 


1. Fa Man be bound to ſtand to ſtand to the Arbitrement of J. N. who 
awards that he ſhall pay 101. there the Obligee ſhall not have 
Debt upon the Obligation and upon the Arbitrement alſo, per Littleton, 
Quære; tor ſome ſaid, where Treſpaſs is put in Arbitrement &c. who 
awards as above, and the Defendant will not obey the Arbitrement, the 
other ſhall have Treſpaſs, and ſhall recover his Damages, and thall 
have Debt upon the Arbitrement alſo ; Quære. Br. Dette, pl. 23. cites 
: 3 3 8 | | 
py 2. Debr upon Bond for Performance of an Award ; the Arbitrators Ibid. cites 
awarded, that Defendant ſhould enjoy ſuch a Honſe, of which the Plaintiff 8. P. adjudg- 
| | e 1 f 8 rd- 
was Leſſee for Years, during the Term, paying to the Plaintiff yearly 20 s. ws 5 
and for Non- pay ment thereof Debt was brought. The Court held 11 3 
clearly that this part of the Award, and that Debt lay on the Bond, liz. in Caſe 
and ſo was the Intent of the Arbitrators; and Judgment for the Plain- of Treſham 
tiff, Cro. E. 211. pl. 1. Hill. 33 Eliz. B. R. Parſons v. Parſons. 7 9 
17 Eliz. B. R. S. C. & S. P. by Wray, and that this Rent ſhould not ceaſe by Eviction * the Land 
A. and B. are bound to each other to ſtand to an Award; The Arbitrators award that A. ſhall. 
make a Leaſe for Years to B. rendering Rent to A.—A. makes the Leaſe. B. does not pay the Rent; 
The Juſtices held that the Obligation is not forfeited, becauſe Diſtreſs or Debt are the proper Reme- 
dies. But if the Award had been that the Leſſee ſhould pay the Rent the Obligation had been forteit- 
ed. Mo. 3. pl. 8. Mich. 28 H.8. Anon. Bendl. 15. pl. 16. Mich. 27 H. S. S. C. & 8 P. accord- 
ingly; for the Words (rendring certain Rent) are not Parcel of the Subſtance of the ſaid Award, but 
the making the Leaſe is the Effect thereof. | . 


3. If a Man is bound to perform an Award of Arbitrators, and ac- Freem Rep. 
cordingly they make an Award to pe Money, in ſuch Caſe the Perſon to 410. Pl. 541. 
whom it is to be paid may have an Attion of Debt for the Money, and de- 8 5 
clare upon the Award, and afterwards he may have another Action upon the ingly, per 
Bond tor not performing the Award; Per tot. Cur. Brownl. 55. Mich. Cur. Anon. 
5 Car. Anon. . 95 JS | | Freem. 


| 5 Rep. 415. 
pl. 5 50. Mich, 1675. S. P. by Twiſden, in Caſe of Jenkinſon v. Alliflan, po 


4 v4 a) Declaration upon an Award. 


1. IN Debt upon Arbitrement the Plaintiff ought to count for what Cavſe Br. Dette, 
Y they put themſelves in Arbitrement. Br. Arbitrement, pl. 34. cites * 33 
1 | | 88 
2. In Debt Ec. upon an Award, the Plaintiff ſet forth an Award, that 1 e. 
, 32323 os 3 5 In Debt on 
the Defendant ſhould pay to the Plaintiff 101. in full Satisfaction &c. It Award it is 
was objected, that this Declaration was not good, becauſe it did act ap- ſufficient to 
pear that any thing was awarded to the Defendant ; but the Court was _— 1 
clear of Opinion, that the Plaintiff is not bound to ſer forth the whole Ard A 
Award in his Declaration, but on ſo much ol it as does intitle him to the the Ground 
Thing Ec. and if the Defendant will impeach the Award, it mutt of the Acti- 
come ot his Side. Le. 72. pl. 9). Mich. 29 & 30 Eliz. C. B. Smith y. o, and it i: 
Kirtc | good plead- 
riot. . 
Award with an Inter alia; and Judgment accordingly Litt Rep 312, 313 Mick. Car. E . 
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12 v. Butler. Mod. 36. pl. 87. Hill. 21 & 22 Car. 2. B. R. Rich v. Morris, the Declaration 


any Time or 


112 Arbitrement. 
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Ann... 


being Inter alia was held naught, by Twiſden .lt was inſiſted, that in Debt on an Award the 
Plaintiff need not ſet forth more of the Award than makes for him; and this was agreed to be ſo, but 
it was ſaid to be otherwiſe in Debt upon 4 Bond [of Submiſſion] for there the Plaintiff mult reply the 
whole Reward. 1 Salk. 52. pl. 9. ; 5 
If a void Part of the ret bo anti; ſo that it be ſuch Part as does not avoid the whole Award, it 
may be well enough; for where an Award contains ſeveral Matters to be done on the Plaintiſt's Side, 
all which are well awarded and to be performed by the Plaintiff, and he ſets out enough only to intitle him 
to an Action, and they come and plead No Award, and upon Oyer 1t appears that the Plaintiff was to do 
more than he ſet forth, and that thoſe 'Things were well awarded, vx. that the Award was well as to 
them, It was ſaid, that in Debt on an Award he need only ſet out ſo much as would intitle him to an 
Action, but that he ought to ſhew ſo much of it as was neceſſary to make it good; and Holt ſeemed 
to approve the Caſe in Le. 752. that Debt lies on an Award without ſerting it all out; Per Holt Ch. J. 
12 Mod. 534. Trin. 13 W. 5 in Caſe ot Furlong v. Thornigold. Ld. Raym. Rep. 7515. Forelang 
v. Thornigold, ſays, that 1 the Plaintiff had ſhewn all rhe Part of the Award that was good, and had 
omitted to ſhew part of it that was ill in jitſelf and void, upon Iſſue of Nul Agard fait that would not 


have been a material Variance ; and Holt Ch. J. ſaid it had been ruled before upon Evidence at a Tri- 
ah at Niſi Prius at Guildhall; and Gould J. ruled it accordingly at the Summer Aſſizes in the Home 


Circuit. 


The Decla- 3. Treſpaſs ; the Defendant pleads an Arbitrement in Bar, that the De- 
ration needs fendant ſpould pay to the Plaintiſf 20 8. upon which the Plaintiff demurs, be- 
mot to expreſs cauſe he does not allege & Place where the Submiſſjon was, and cited 9H. 6. 5. 
Place certain nor does he allege Performance ot the Arbitrement, and does not anſwer 
where the to the Vi & Armis ; and tor theſe Cauſes it was adjudged for the Plain- 


fwardor tiff. Cro. E. 66. pl. 13. Mich. 29 & 30 Eliz. B. R. Hare v. Gorge. 


Submiſſion 


dba made; but if the Defendant pleads that the Arbitrators made no Award, or that the Parties did not 
ſubmit themſelves to their Award, the Plaintiff may reply that the Arbitrement or Submiſſion was made 
at ſuch a Place; agreed by all the Juſtices. 2 Brownl. 137. Mich. 9 Jac. C. B. in Caſe of Holcroft v. 
F | | | | FI, | | TE 


If Money 4. In Debt upon the Bond of Submiſſion there was a Demurrer, be- 
de awarded, cauſe (as was intiſted) the Action here is merely grounded on the A- 


and the 


Plaintiff ward, and therefore there ought to have been a Profert of it in Curia; 


brings Debt But Roll Ch. J. ſaid it is not neceſſary; and Glyn Ch. J. was atterwards 
for the Mo- of the ſame Opinion, though the Award muſt be pleaded in Writin 
ney general- and the Action is not brought on the Award but on the Submiſſion; tor 


1 e the Award is only the Inducement, and the Court has nothing to do with 


Award of it but to ſee whether it be in Writing or not; and atterwards he ſaid, 


both Parts, that an Award under Seal is no Deed, and therefore need not be produced; 
_ 4 2 and Judgment accordingly. Sty. 459. Tr In. 16 55. Dod v. Herbert. 
Plaintiff ſhell have his Judgment; agreed by Twiſden J. who ſaid it had been ſo adjudged. Sic 
161. in pl. 14. | 55 Te | | 


Sid. 160 pl. 5. An Award that Defendant ſhould pay to the Plaintiff' 50 1. and the: 


14. S. C. and 25 Plaintiff ſhould deliver ſuch Writings and /ign a Releaſe ; the Plaintiff 
_ OO ſer forth the Award, but did not allege that it was in Writing. The Plainriti 
cordingly. had a Verdict, but judgment was ſtay d and given for theDetendant, becaulc 

the Award was void; for the Defendant has wo Remedy tor the Writing: 


and Releaſe upon this Parol Submiſſion, for it does not imply a Promiſe 


to perform ir, and ſo it is an Award of one Part only. Lev. 113. Mich. 


15 Car. 2. B. R. Tilford v. French. I ER 

6. An Award was, that Defendant pay the Plaintiff ſo much Money 
at ſuch a Time and Place. In Debt upon the Bond the Plaintiff did 
aver that he was ready at the Place ta receive the Money; and Exception 
being taken thereto, Holt Ch. J. held that it needed not, becauſe the 
Defendant ought to do the firſt Act, and therefore if he does not come 


and tender the Money, tho' the Plaintiff be not there to receive it the 


Bond will be forfeited. Ld. Raym. Rep. 533, 534. Hill. 11 W. 3. Doy- 
ley v. Burton. 


D. a 


Arbitrement. 1 13 


1 


(D. a) Plea, Replication &c. The Manner of ſetting 
forth an Award in Pleading. 


IN Audita Querela, Finch ſaid for Law, that Arbitrement is no Plea 
in Treſpaſs, it the Defendant does not ſay that the Arbitrators 


awarded that he ſbould give ſomething to the Plaintiff, more or Jeſs. Quod 
non negatur. Br. Arbitrement, pl. 6. cites 43 E. 3. 28. 


2. In Debt upon Arbitrement the Defendant cannot plead Nul tiel Sub- 


miſſion; for he may wage his Law, and there he cannot traverſe the Cauſe 
of the Debt nor the Contrat?. Br. Traverſe per &c. pl. 64. cites 8 H. 


C In Debt upon an Obligation the Defendant pleaded Indorſement to tand 
to the Award ot two, Ita quod fiat citra Mich. and that they made the 
Award after the Day, abſque hec that they made the Award before the 
Day. Cotton J. ſaid, you plead ill; for it ſuffices to ſay Quod non fece- 
runt Arbitrium ante Diem, and give the Matter in Evidence, and ſo he did; 
quod nota. The Plaintiſf ſaid that they made Award before the Day, and 


that the Parties put their Seals to the Award; and the Plaintiff put his 


Heal, and required the Defendant to put his Seal, and he refuſed, and ſo the 


Al ion accrued &c. And fo ice that upon Award the Plaintiff ought to 


declare How he has perform'd his Part, and in what the Defendant has broke 
his Part; quod nota ; and fo it was agreed [in Time of] H. 8. Chan- 


tor ſaid the Submiſſion was only of all Treſpaties, and therefore this is 


ou: of the Submiſſion; Bur per Newton, this is a Thing which depends 
upon the Submiſſion. Br. Arbitrement, pl. 18. cites 8 H. 6. 18. 


4. In Treſpaſs it is a good Plea that they put themſelves in Arbitrement, 
and the Arbitrators awarded that the Defeadant ſhall pay to the Plaintiff 


10 I. at ſuch a Day, which is to come; tor Debt lies of it when the Day 
is come. Br. Arbitrement, pl. 46. cites 20 H. 6. 12. 


5. Detinue by W. againſt F. of 2 Obligations, who ſaid that they 


were mics 
i | . 15 Br. Traverſ: 
delivered to him by W. and T. upon certain Condition, and pray d Gar- 3 N 


niſhmenr, and had it, and T. came and ſaid that the ſaid T. and W. the 88. cites 


Plaintiff put themſelves in Arbitrement of the ſaid J. and B. &c. and > 8 0 
By gf . 
Garniſh, pl. 
' $4; Sites 
if the One 21 H.6. 52, 


that the Obligations were delivered to the ſaid F. upon Condition to ſtand to 
the Award of the ſaid . and B. and that if each of his Part perform the 
Award, that each ſhall re-have his own Obligation ; and that 
breaks the Award, and the other performs it, that he who performs it ſhall 


have both Obligations; and that they awarded that the ſaid M. fhould re- 


ceive the Profits of the Manor of C. from Mich. 20 H. 6. till the Feaft of the 
Annunciation then next enſuing, and ſhould pay to the ſaid T. at the ſaid 
Feaſt of the Annunciation 10 Marks, and that the ſaid V. ſever the Manor 


by itſelf, and the Land in D. by itſelf into two Parts, and that the ſaid . 


| ſhould chuſe which Part he would have, and hold it without Impeachment of 
the ſaid W. and that if the ſaid M. pay to the ſaid T. the ſaid 10 Marks at 


the Day aforeſaid, then he ſhould ſuffer the ſaid M. to occupy the ſaid Moiety 


peaceably, and ſaid that the ſaid M. did not pay to him the ſaid 10 Marks, 
ſo his Obligation belonged to him; and as to his own Obligation ſaid that 
the ſaid V. did not make Partition of the ſaid Manor; and in Caſe he had 
made the Partition he was ready to have choſe his Part, and to ſuffer him 
Iso retain his Part, and ſo his own Obligation belonged to him alſo; and the 


Court held the Plea * double, viz. the not making of the Partition, and the =S p. gy 
Non-payment of the 10 Marks. Br. Arbitrement, pl. 22. cites 21 H. Double Ple, 


pl 43. cies 
8. C. 


6. 18. But Brooke ſays Quzre inde. 


G 2 | 6. Whete- 


'1 


— : — — 


—— 


Nig : Arbitrement. | 
br upon 6, W hereupon he took the Non-payment by Proteftation, & pro Placits 


ee oa "©. quod non fecit Partitionem. Markham faid the Obligations were deliver'd 70 
of an Award. Upon Condition as above, and that the Arbitrators, awarded that the 7 
The Defen- Plaintiff ſhould pay the 10 Marks to the ſaid T. and make the Partition I 
dam pleaded as above; and farther. awarded that after the Partition made, that each ef 1 
* beg them ſhould releaſe all his Right to the other, and that T. ſhould make the ſaid To 
of all Aion Moiety, abſque hoc that they made ſuch Award only Modo & Forma, prout | * 
depending &c. And per Paſton, if all is as you have ſaid, yet no Default is in T. 

between For if T. has perform'd his Part, he ought to have his own Obligation; ti 
_ = and if W. has not perform'd the Award, T. has Cauſe to have both; by fa 
Jors awardes Which Markham ſaid that he made the Partition, and paid the 10 Marks, 5 
that all Suits and that he was at all Times ready to have releaſed to the ſaid T. and Z. had fy 
ſhould ceaſe, not releaſed to him, and ſo the Obligation belong'd to him; abſane hoc that = 4 
nrg 7 they awarded only Modo & Forma, prout t he ſaid 7. has alleged, avid after tz 
bad dome Per Paſton, the (only) cannot make Iſſue. Br. Arbitrement, pl. 22. cites |} fe 
The Plain- 21 H. 6. 18. But Brooke ſays quære inde. | d 

_ riff replied | | i 
that they farther awarded that the Defendant ſhould pay the Plaintiff 15 l. on ſuch a Day, which he had noi ; b 
paid, and traverſed that they awarded only as the Defendant had alleged. The Defendant rejoined that the | 
ward was to pay this 15 1. at the Houſe of J. D. a Stranger, and then the Plaint f to releaſe all Actions to 70 
the Day of the Releaſe, which he had not done. Upon this Plea the Plaintiff demurr'd. It was objected a 
that the Replication was ill; for that the Plaintiff had traverſed that the Arbitrators made ſuch an 1 
Award only as the Defendant had ſet forth in his Plea, when in Truth he did not allege any ſuch h 
Thing; and a Thing which is not expreſsly alleged cannot be traverſed. But per Coke Ch. J. the Plea | f 
here is good without a Traverſe, and alſo with a Traverſe as it is here; and per Cur. the Traverſe i: A 
good. And Doderidge J. ſaid that when the Defendant pleaded that the Award was that he ſhould ceaſe all | 3. 
Suits, this ſhall be intended to be the whole Award; and the other having pleaded that they awarded more, 76 
he may well traverſe as before. And Coke and Doderidge ſaid, that when an Iſſue as above, without 6 
traverſing that the Award was only as the Defendant had alleged, no other Matter can be pleaded as ” 
here of a further Award. 1 for the Plaintiff in B. R. and affirmed in the Exchequer Cham- d 
ber. Roll Rep. 5. pl. J. Paſch. 12 Jac. Linſey v. Aſhton ——— Bulſt. 38. S. C. the whole Court . 
agreed clearly that the Defendant's Pleading is altogether vitious; that the Plaintiff's Replication is 0 
good, and ſo Judgment for the Plaintiff. ——Godb. 255. pl. 352. S. C. adjudged for the Plaintiff. 1 
. 5 5 C = — 
Br. Traverſe 9. Thereupon Markham ſaid by Proteftation, that they awarded that he i 
88 2 pl. ſhould pay the 10 Marks, and that the ſaid J. ſhould haue the Releaſe, which al 
"SC is not deliver'd ; but for Plea ſays they awarded that the Partition ſhould be tl 
made of the ſaid Manor, and of other Land in D. together, which he did, pt 
and the ſaid T. refuſed this Partition, abſque hoc that they awarded the Par- 1 
tition to be made ſeverally of the Manor by itſelf, and of the Land by itſelf, A 
prout &c. and Paſton maintain d the Partition to be made generally, and, ib tt 
- ad Patriam; and it was ſaid there that Anno 19, the Party was not per. 1 = 
* See pl. 6. mitted to take Iſſue upon the ( Only.) Brooke ſays Quod miror. Br. Arbi. te 
dire f nn Kess = a 
S. C. cited 8, In Debt, where Arbitrement is pleaded, it is a good Plea that afte, a 
Re x ood the Submiſſion, and before any Award made, the Plaintiff diſcharged the Ar. b 

to have been bitrator ſuch a Day, Tear, and Place &c. For it may be countermanded 
held a good Br. Arbitrement, pl. 49. cites 21 H. 6. 30. e 1 
Bar, with- 1 8 | | 7 
out averring any Notice to have been given; and ſays that ſo it is adjudged in 28 H. 6. 6 b. 6 H. 0 
A e | 75 1 | a 
He muſt 9. In pleading an Award the Party ought to ſhew the Place where the 


ſhew where Submiſſion was made, and the Names of the Arbitrators ; quod nora. Br. 


the Submiſ- . ; . 

fron was Arbitrement, pl. 1. cites 29 H. 6. 5. R 
made ; and ; | 

ſo likewiſe where the Award was made. Br. Pleadings, pl. 70. cites 3 H. J. 11. L 


In Treſpaſs the Defendant pleaded an Award in Bar, that be ſhould pay the 2 20s. but becauſe he 


erformance, nor an- 


did not allege a Place where the Submiſſion was, according to 9 H. 6. 5. nor allege 

ſwer to the Vi & Armis, it was adjudged for the Plaintiff upon Demurrer. Gro E. 66. pl. 13. Mich. | 

29 & 30 Eliz. B. R. Hare v. Gorge. | | | / 
{ 


- Ei ER? 


Arbitrement. 


: 10. In Debt the Condition was to ſtand to the Arbitrement of F. K. be- 
tween the Defendant and the Tenants of NV. C. The Defendant ſaid that he 


did not make any Award by the Day. The Plaintiff ſaid that he made 


Award between the Defendant and P. and O. Tenants &c. The Defendant 


ſaid that they were not Tenants at the Time &c. and a good Plea, without 


ſaying Nor ever after; for they ſhould be Tenants at the Time of the Ar- 


bitrement. Br. Conditions, pl. 219. cites 39 H. 6.6. 

11. Debt apon an Obligation by J. C. againſt A. S. Wangford ſaid Ac- 
tio non, for after the Obligation the Parties made Indenture of Defea- 
ſance upon it, quod ſi uterque eorum ſteterit ordini R. B. and J. W. of all 


 Attions, Quarrels, Debts c. and of the Right, Title, and Poſſeſſion of the 


ad Part of the Manor of L. ita quod the Award be made and deliver d before 


 Michaelmas next &c. and that if they do not make Award by the Day, then 
they ſpall ftand to the Arbitrement of V. G. ſo that this Award be made be- 


fore Chriſtmas, that then the Obligation of him who performs the Con- 
dition ſhall be void, and the Obligation of him who breaks ir ſhall be 
in Force, and that the Arbitrators took upon them the Charge of the Ar- 
bitrement, and ſuch a Day, Year, and Place awarded that A. F. ſhould pay 


to the ſaid F. C. 10). and that A. S. ſhould ceaſe from all Suits which the had 


againſt the ſaid J. C. and that jhe ſhould make certain Perſons to ceaſe a 


Decies tanttan which they had brought againſt certain Furors who paſſed 
berween the Plaintiff and Defendant in Aſſiſe, and that they perform the 
Award which the ſame Arbitrators at another Time made between them of the 
34 Part of the ſaid Manor, and after theſe Things perform d that each ſhould 
releaſe to the other all Actions; and the Defendant ſaid that ſhe, viz. A. &. 
for her Part had perform'd the Award, and paid the 10 l. and ceaſed the 
Suits; and as to the zd Part of the Manor &c. ſaid that the Arbitrators did 
not make any Award of it, & hoc &c. and Laicon demurr'd, and the 
other the like, and Exception was taken to the Plea, becauſe it is Quod 


uterque eorum ſtaret to the Arbitrement, which is, that as well the Plaintiff 


as the Defendant ſhould perform every Part, and yer well per Cur. For this 
ſhall be intended Quod uterque pro parte /ua ſtabit & pertormabir &c. 
and not that each ſhould perform both Parts; and this is alſo explained in 


the End of the Defeaſance, which is chat the Obligation of him who 


performs ſhall be void, and the Obligation of him who breaks his Part 


hall be in Force, and therefore this is each for his own Part, per Cur. 
And another Exception was, becauſe the Defendant ſaid that they made 


no Award of the 3d Part of the Manor &c. and did not ſay if the Umpire 


made any Award of it, and yet a good Plea per Cur. For it the Arbitra- 


tors meddle with any Part, the Umpire cannot meddle by the Words as 
above, which are that the Arbitrators ſhall make ir citra Feſtum Mich, 


and it they do not make it, that then the Umpire ſhall make it. Br. Ar- 


bitrement, pl. 29. cites 39 H. 6. 9. 
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Bond for 


116 Arbitrement. 
were award- and the Defendant ſhall ſay Prif that they did not. Br. Pleadings, pl, 
plead, and 88. cites E 4. 10 

, 1 
after the Defendant would have pleaded in Bar de Novo, and was not ſuffer d, unleſs it were a Thing 
that happen'd ſince; for the Bar was good before, and the Replication ill, and they upon Repleader 
ſhall commence at the Default, and not before; quod nota. 

* Debt upon Bond for Performance of an Award. The Defendant pleaded Nullum Arbitrium. The 
Plaintiff replied, and ſet forth the Award made, but did not ſhew where it was made, and which is iſſua- 
ble. It was adjudged againſt the Plaintiff upon a General Demurrer, becauſe it is Matter of Subſtance, 
Cro. E. 7 58. pl. 27. Paſch. 42 Eliz. C. B. Bretton v. Pratt. 

In Debt upon Bond for Performance of an Award, the 3 no Award made. The Plain. 
tiſt replied, and confeſſed no Award made, but ſays that on the 18th of Auguſt &c. the Umpire made and deli. 
vered to the Defendant at bis Houſe &fc. an Umpirage &c. and ſo ſets it forth, and aſſigns a Breach, Upon 
Demurrer it was objected that the Plaintiff did not ſhexy where the Umpirage was made, which is tra- 
verſable; but per Cur. this cannot be objectæd after No Award or Umpirage pleaded, becauſe if he 
ſhews any Thing to make the Award void, it would be a Departure ; and Judgment for the Defendant, 


Niſi &c. 3 Lev. 238 Mich. 1 Jac. 2. C. B. Barnes v. Harvey. 


In Debt on Arbitration-Bond the Defendant pleaded no Award. The Plaintiff replied, that after the 
Bond made, and before the Time limited for making the Award, vi. zo Die Novembris Anno &c. per quod- 
dam Scriptum ſuum Arbitrti adtunc & ibidem factum Ec. and then ſets forth the Award. The Defendant 
demurr'd, becauſe no Place was mentioned where the Award was made. The Court held that the Adtunc 
& ibidem cannot be referr'd to the Place in the Declaration, and there is no Place mentioned in the 


Replication; and ſo Judgment for the Defendant. 2 Vent. 72. Mich. 1 W. & M. in C. B. Leigh v. 
Ward. . | 


| But if the 15, In Debt upon an Obligation the Defendant ſaid that it is indorſed, 


e e that if he ſtand to the Arbitrement of A. and B. of all Actions &c. and this 
bien performs of his Part, ſo as the Arbitrement be made before Aſcenjion- Day 


fat, & red- &c. that then &. and ſaid that the Arbitrators did not give him Notice of 


datur parti- any Award made before the Day, and no Plea by the clear Opinion of the 
bus in ſcrip= Court; for he has bound himſelf to take Notice by this Word, that he 


Sa. 9 ſhall perform the Award. Br. Condition, pl. 124. cites 1 H. J. 5. 


a good Plea 


that they did not make Award in Writing, or that they did not deliver any Award in Writing, by 
which he ſaid that they did not make any Award by the Day, and the other ſhew'd what Award, and that 


the Defendant did not pay &c. and the Defendant Jaid that Non fecerunt Arbitrium modo & forma &c. and 
the other that fecerunt tale Arbitrium, priſt &. Ibid. | | = | 2 5 


Debt upon 16. In Debt on Bond to perform an Award, ſo as the ſame be deliver- 


e on AIR ed in Writing ; the Detendant pleaded, guod non deliberavit in ſcriptis &c. 


or Award 8 Plaintiff replied, and ſer forth the Award in Writing, but did not di- 
| þ as it was refHly anſwer the Pla of delivering it in Writing, but only by Way of Argu- 
made by the ment; and upon Demurrer all the Juſtices were againit the Pla 


int. 2 


3 Mod. 269. Arg. cites D. 343. [pl. 56, 57. Mich. ) & 8 Eliz.] 


fore ſuch a Day, under their Hands and Seals, and the Defendant ſhall accept it, then the Bond to be 
void. After Judgment for the Plaintiff, Error was brought, and aſſigned, that the Plaintiff had pleaded 
an Award, but did not ſay it was in Writing; but it was ſaid to be under the Hands and Seals of the Ar. 
bitrators, which implies, that it was in Writing; and in the Concluſion of the Pleading it is recited (as by 
the ſaid Writing deth appear) which Words ftrongly ply that it was in Writing, and the Court hela 
it a good and ſufficient Certainty. 2 Sid. Hill. 1657. R. Lane v. Butler. . | 


8 17. Submiſſion was to ſtand to the Award of J. S. Ita quod the Award 


be written, ſigned, and ſealed by the ſaid J. S. An Award was made and 
ſealed by the ſaid F. S. but not ſigned. All the Juſtices held this good 
notwithſtanding, for Sealing is à Signing thereof in Law; but other- 


wiſe, it the Words had been that it ſhould be wrote and ſigned by the 
Hands of J. S. tor there it ought to be actually ſubſcribed, Palm. 97 


Hill. 1) Jac. C. B. Bradſhaw v. Walker. 


S. P. and that 18. The Condition of a Bond was to ſtand to the Award of P. ita quo 
for want of #t be publiſhed and ſeal d with the Seal of P. before Mich. The Plaintiff 


8 - ſhewed that P. made an Award, which was delivered to the Defendant before 
ing 5 


. Mich. aud that he had it in Court ſealed with the Seal of Þ bo bs She 
verſed. Cro, Was ruled to be ill, becauſe he did nt fhew that the Award was ſeal: 


J. 2:8: pl. S. r the Time of the Delivery. Palm. 121. cites Paſch. 18 Jac, B. R. 


Sallows v. 
irling, in a Note there at the End of the Caſe. 


19A 


Arbitrement. 


Hy 
” A Submiſſion was of all Controverſies &c, to A. and B. ſo as the A- 2 Roll Rep 


«ward be made under their Hands and Seals on or before the 5th Dec. follows 793: Buffield 


ing, ready to be delivered at the Sbop of G. H. in the Exchange, London. In 8 8 = 4 


Debt upon the Bond the Plaintiff ſhewed, that they made their Award un- Court divid. 
ger the Hands and Seals at the Caſtle at York, then and there ready to be ed; Dode- 
delivered at the Shop of the ſaid G. H. in the Exchange London. Doderidge ndge and 


and Haughton J. held this a void Publication, and not according to 132 


the Submiſſion; but Montague Ch. J. e contra, and held that the pub- not good, and 
liſhing it there, and alledging that it was adrunc & ibidem ready to be Montague 
delivered at the Shop in the Exchange was ſufficient, Curia adviſare _ aer 
vult. Cro. J. 577. pl. 6. Trin. 18 Jac. B. R. Buſsfield v. Buſsfield. Ae 


that it was 
; . 5 good, & ad- 
jornatur. S. C. cited per Cur, as adjudged, and ays, ſo it would have been if a Day had been 
appointed on w hich it ought to be delivered, and the Day had been miſtaken. 3 Mod. 331. Mich, 
2 W. & M. B. R. in Cale of Rowsby v. Manning. S. C. cited, Ld. Raym. Rep, 533. Hill. 11 
W. z. in Caſe of Doyley v. Burton. 6 b 


3 


ns 


20. Debt on an Arbitration Bond; the Plaintiff declared of an Award 
made May 28th, in ſuch a Tear, ready to be delivered up the 29th Day 
F the ſame May; the Detendant pleaded no Award, the Plaintiff replied 
an Award made by the Umpire 28th May, ready to be delivered the ſame 
Day. Upon Demurrer it was objected, that the Plaintiff had fer forth 
double Matter, that the Award ſet forth in the Declaration, and that 
in the Replication, could not be intended to be the ſame; but Roll Ch. 

anſwered, that the Iſſue to be tried is not to be taken upon the Day 
of the Award made, and ſo requires no Anſwer, and ſo cannot be dou- 
ble, and Judgment niſi &c. for the Plaintitt. Sty. 41. Trin. 23 Car. Ty- 

Ky TE. . 19 
21. Debt on a Bond of Award, upon nullum Arbitrium pleaded the Lev. 127. 8. 
Plaintiff replied, and thewed an Award made; the Detendant rejoined, _ 3 — 
that there were other Things ſubmitted, and ſo no Award. Ad judged up- 505 dag 
on Demurrer that this is a Departure; tor Detendant thould have plead- an ita quod, 
ed this ſpecial Matter at the firſt. Sid. 180. pl. 16. Hill. 15 & 16 Car, yet Judg- 
2. B. R. Morgan v. Man. „„ 
and ſays the S. P. was adjudged accordingly, Mich. 14 Car. 2. B. R. between Horſe and Launder.—— 
Raym. 94. S. C. adjudged accordingly. | | | | | 


22, Debt upon Bond for Performance of an Award &c. / it le made A Submiſſion 
and ready to be delivered to the Parties on or before ſuch a Dar; the De- 5 2 
fendant pleaded No Award mate &. the Plaintiff rephed, and fer forth uu g 
the Award, but did not aver, that it was ready to be delivered to the Par- it be made 
ties, and for that Reaſon adjornatur ; but atterwards the Court held wnder Hand 
that he need not, for that was ſupplied by ſetting forth the Award itſelf. roo el 
Hard. 399. pl. 3. Paſch. 19 Car. 2. in the Exchequer. Joyce v. Haines. ,,..,, _ 

7 | | | | 5 9D Puriies; and 
Exception was taken that he ſaith, that they made the Award before the Day (viz, ſuch a Day) under their 
Hands and Seals, but does not ſay ready to be delivered, but all the Court held it well enough; for the 
Words are not (and to deliver) but (ready to be delivered.) Cro C. 541 pl. 5. Paſch. 15 Car, B. R. 
Bradſey v. Clyſton. Jo 431. pl. 4. S. C. but S. P. does not appear. — Nlar. 18. pl. 42. 8. C. but S. P. 
does not appear.— —8. P. and Holt Ch. J. ſaid, that as ſoon as it was made it was ready to be de- 
livered, and that he remembred it to have been ſo adjudged: 6 Mod. 82. Mich. 2 Annæ B. R. Robi- 
fon v. Cal wood. 8. P. by Holt Ch. J. 2 Ld. Raym. Rep. 980. Trin. 2 Ann. Anon. but ſeems to 
be ſame S. C—S. P. by Holt Ch. J. 533. Hill. 11 W. 3. in Caſe of Dovley v. Burton. — 8. P. 
held accordingly. Lutw. 524. Trin. 8 W. 3. Marks v. Marriott. —S. P. Arg. ſaid to be lately ad udg- 
ed in B. R. accordingly ; which Powell J. ſeemed to agree. Ld. Raym Rep. 115 in 8. C. 

In Debt on Bond for performing an Award, [ta quod it be made by juch a Day, and ready to be deli- 
tered to the Parties, or to ſuch of them as deſire it; the Defendant Þi2aded Nul Award &c. the Plaintiſt 
replied an Award to pay &c. but did ſhew that it was ready to he deli: ered to the Defendant ; but per 
Cur. it an Award is actually made, it is then ready to be delivered, but it being ſaid here (to /uch of 
them as deſire it) it muſt be deſired, and it then denied, the Party may plead the Matter tpeclally. 3 
Mod. 330. Mich. 2 W. & M. in B P.. Row sby v. Manning, — — Show. 98. S. C. & S P. by Holt 
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Ch. ] accordingly ; but adjornatur. ————Show. 242. S. C ſays, it was in Writing, and therefore rea- 


dy to be delivered, and adjudged for the Plaintiff. ——Cartb. 158. Reusby v. Manning, 8. C. ad- 
judged for the Plaintiff, 


23. Debt upon Bond, the Defendant demanded Oyer of the Conditi : 
on, which was for the Performance of the Award of A. P. ſo as it be made 


on or before 217th Fune &c. and if not, then to fland to the Umpirage of 

&c. the Defendant pleaded, no Award made before 21th Fune; the Plain- 

tiff replied, and ſhew'd, that the Umpire made an Umpirage, and affigned 

a Breach, which was ill; and Detendant demurred. Keeling Ch. d 

held that Judgment ſhould be for the Detendanr, tho' his Bar is ill; for 

the Condition upon the Oyer is Part of the Declaration, and fo it appears 

by the Replication, that there is no Cauſe of Action. Bur all the other 

Juſtices e contra, and that a Bar fo ill in Subſtance cannot be cur'd by 

the Replication, tho' it ſeems to admit, that no Award was made on 

the 27th of June, becauſe it ſets forth an Umpirage made after that Day, 

but ſuch Implication cannot cure the Bar, for if an Award was made 

on that Day, then the Umpirage is void in itſelf. Adjornatur to be me- 

diated by Friends, it being between two Brothers. Sid. 336 pl. 2. Trin. 

TR 4 + © Bamfield v. Bamfield. | Es 8 
qe fan 2 24. In Debt on Bond for performing an Award, and n Award plead- 
for them. £4; the Plaintiff replied, that ante Exhibitionem Billa viz. 24th June, 
tiff —Saund. the Arbitrators made award; the Detendant demurred generally; it was 


169.5.C. ad- agreed by all, that if the Demurrer had been ſpecial, [udgmear thould 


judged per have been for the Defendant, becauſe the Plaintiff ought to have been re- 
Car. for the 2 


Plaintif.— plied, that the Arbitrators made their Award before the Day limited for it; 
Heath's Max but becauſe the Demurrer was general the Plaintiff had Judgment. No- 


85 1 8. C. ra, the 24th July was within the Submithon. Sid. 370. pl. 10. Trin. 20 
ſays It 1s V 


Car. 2. B. R. Skinner v. Andrews. 


good, with- © „„ 
out ſaying Infra Tempus limitatem ; for they may traverſe Nullum Arbitrium &c without traver- 
ſing the Day, and if it be not before the Day, the Jury is bound to find it. | 


25. An Award was that the Defendant ſhonld pay 31001. to the Plain- 
tiff, and that they ſpould give each other gencral Releaſis; in Debt upon 
the Submiſſion Bond, the Defendant in his Plea confeſſed, that the Award 


was, that he ſhould pay ſo much, and execute a general Releaſe, and tien 


averred Performance; the Plaintiff replied, and teadered an Iſſue upon No- 
Payment, the Defendant waved the Iſſue, and pleaded an inſufficient Rejdin- 
der; and becauſe neither the Plaintiff nor Defendant had ſet forth that t 
Plaintiff was to execute a Releaſe to him, and ſo the Award as pleaded w-. 
of one Side only. It was held that the Plaintiff could not have ſudgmenr, 
but the Court looking upon it to be a Trick in Pleading, they would 


not give Judgment for the Defendant, but gave the Plaintiff Liberty t. 


diſcontinue upon Payment of Coſts ; bur atterwards it appearing on at: 
1 Bill in the Exchequer, that there was male Practice of the Plain- 
tiff with the Arbitrators, and it being likewiſe a Caſe of great Extremi- 
ty upon the Defendant, the Money awarded being 1100 1. more than the 
very Penalty of the Bond, ubi revera there was nothing due to the Plain- 


tiff, but he was indebted to the Defendant, the Defendant was relieved 


againſt the Bond. Saund. 326. Mich. 21 Car. 2. Veale v. Warner. 


26. Debt upon Bond tor the Perlormance of an Award &c. The 


Detendant pleaded No Award made &c. the Plaintiff replted, and ſhe w- 
ed an Award made, and ready to be delivered to the Parties; the Deten- 
_ dant reoined, that the Award was not teudered to him on the Day, & kc 
paratus eſt verificare, and upon a Demurrer, this Rejoinder was held ill, 
becauſe it was Departure from the Plea, for that was No Award made: 


but the Rejoinder was, that the Award was not tendered, which im- 


plies it was made; beſides, this Rejoinder was ill concluded, tor the 
Replication ſets forth, that the Award was ready to be delivered ro the 
Parties, the Rejoinder ſays it was not, which is a nevative and affr— 

Natty. 
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mative, and that is a plain Iſſue; therefore he ſhould have concluded 
to the Country, and not have averred the Rejoinder. Arg. 2. Saund. 
188, 189. Mich. 22 Car. 2. Roberts v. Mariett. 

27. Debt upon Bond for Performance of an Award, ſo as it be ready 
10 be delivered to the Parties at ſuch a Day and Place; the Defendanr 
pleaded No Award made; the Plaintiff replied, and ſer forth an Award de- 
livered to the Parties before the Day, and at another Place than mention- 
ed in the Submiſſion, and upon Demurrer, Hale Ch. J. held thc Repli- 
cation ill, becauſe it being only the Execution of an Authority, it ought 
to be made at the ſame Day and Place; but the others e contra, and ad- 
judged tor the Plaintiff, becauſe the Award was delivered to the Parties 
theinſelves. 2 Lev. 68. Mich. 24 Car. 2. B. R. Elborough v. Gates. 

28. Bond was for performing an Award de Præmiſſis vel aligua Parte in- 
ge; the Defendant pleaded No Award made de Præmiſis. On Demurrer 
it was objected that it was not ſaid, nec de aliqua Parte inde, for if a Bond 
be to pertorm an Award of 2 or either of them, it is not ſufficient to 
plead that thoſe made no Award, without adding Nec aliquis eorum; 
hut if an Award 1s to be made ot the Manors of D. and S. or either 
of them, and the Award is made of D. only, it is well enough. But 
as to the firit Part it was anſwered, that Nullum fecerunt Arbitrium de 
Præmiſſis is well enough; for that implies ec de aliqua Parte inde, eſ- 
pecially if the contrary is not (hewn in the Replication, and therefore it 
thall never be intended that an Award was made ot ſome Part; Curia 
adviſare vult. 2 Mod. 2), 28. Paſch. 27 Car. 2. C. B. Bridges v. 
Bedingfield. „% ͤũ Üö5“wÜ1ù  - | 

29. Debt upon Bond, the Detendant craved Oyer of the Bond and Submiſſion 
Condition, which was to perform an Award, /o as it be in Writing un- pane per 8 = 
dier the Hand and Seal of the Arbitrator and upon nullum Arbitrium plead- an-, e 
| ed the Plaintiff replied, and ſet forth an Award under the Seal of the in Writine, 
Arvitrator ; the Defendant rejoins no Award under Hand and Seal, accord- to be deliver- 
ing to the Condition of the Bond, and upon a Demurrer to the Rejoinder, e —_— wY 
the Deſendant had judgment; tor per Cur, the Plaintiff ought to have hp. gun 
replied an Award under the Hand as well as the Seal of the Arbitra- pleaded that 
tor, for he muſt plead it formally as well as produce it. 2 Mod, 5. the Arbitra- 
Paſch. 28 Car. 2. C. B. Columbell v. Columbell. tors made an 


| | Award under 
the Hands and Seals and ready to be delivered to the Parties. Exception was taken, becanſe it was not 
expteſoly averred that the Award was made in Wiiting as required by the Submiſſion ; ſed non alloca- 
tur, becauſe it muſt neceſſarily be intended that it was in Writing, it being pleaded that it was under 
the Hands and Seals of the Arbitrators ; but Hale then Ch. J. of C. B donned, Cited hy Dolben ]. 
Carth. 159. as a Coſe in C B. when he he was at the Bar, Fuller v. Lane.——S. L'. and the Court held 
the Replication naught for want of an Averment. Freem, Rep, 415. pl. £39. Mich. 1675. Jen- 
kinſon v. Alliſon. . | 5 

Submiſſion was of all Controverſies between the Parties, and the Arbitrators to make and fabliſteir 
Award in Writing under their Hands and Seals &c. Upon Nullum Arbitrium pleaded the Plaiutiff re- 
lied, and ſet forth an Award, per Scriptum ſuum indent .atum ſealed with the Seals of the Artitrators, to pay 
the Plaintiff 66 l. and avers, that the Award was ready to be delivered to the Parties under the Hands and 
Seals of the Arbitrators, and aſſigns the Breach in Non-paymert; it was objected, that it is not averred 
that the Award was made and publiſhed under the Hawids and Seals of the Arbitrators, but only by Writ- 
ing indented ſealed with their Seals; but it was anſwered, that it is afterwards ſaid that it was ready to 
be delivered &c. under their Hands and Seals, which is ſuthcient ; and Judgment for the Plaintitt : 
and affirmed in Error. Lutw. 558, Mich. 11 W. 3. Lambard v. Kingsford. 5 


30. Debt upon Bond for Performance of an Award; upon ullum Ar- 
bitrium pleaded the Plaintiff replied, that he was poſſeſſed of Mil, to 
which the Defendant pretending Title, brought an Fjefment, aud hat 
Fudgment by Default; and the Diſpute was, whether the Netendant thoul.! 
have it, or the Plaintiff ſhould keep it, and therenpon they fubmicred to 
the Award &c. and afterwards, but before the Time for making the A- 
ward, the Defendant brought an Habere facias Peſſelſiouem upon the /aid 
Judgment, aud the Mill was delivered to him, and ſic nen fletit Ariitrio 
&c. Upon a Demurrer to this Replication, it was iniſted tor rhe Deten- 
dant, that tho? he had the Polieſlion, ver that Matter is il arbicrable ; 

| ec 
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ſed per Cur. a particular Controverſy is ſet forth in this Pleading, and 
the Detendant by his own Act having taken away the Subject Matter, 
has alſo taken away the Poſlibility to make an Award of it. 2 Jo. 134, 
Hill. 31 & 32 Car. 2. B. R. Green v. Taylor. 3 
31. In Debt upon Bond to perform an Award; the Plaintiff pleads an 
Award that the Defendant ſhould pay to the Plaintiff ſo much &c. and that 
he tendered it accordingly, and that the Plaintiff refuſed ; the Plaintiff re. 
plied that the Umpire awarded the Money to be paid in Satisfattion of all Con- 
troverſſes, and that the Defendamt did not tender it, and concludes to the 
Country ; and upon a Demurrer it was inſiſted, that the Plaintiff having 
alleged new Matter in his Replication, he ought not to have concluded 
to the Country, for by that Means he had deprived the Defendant of his 
Traverſe to the new Matter, and therefore cannot have Judgment, eſpeci- 
ally ſince it does not appear by the Pleading whether the Award was 
good or not ; and of this Opinion woes pw Ch. J. and Charleton, but 
Windham and Levins e contra, becauſe thr Defendant having admitted 
the Award to be good, and taken upon him to plead Performance, he ſhall 
not afterwards be admitted to traverſe it to prove it no Award. But it 
the Award was not in Satisfaction of all Controverſies, and ſo an Award 
ot one Part only, the Defendant ſhould have pleaded at firſt NO Award, 
but to admit him Now to a Traverſe to prove it no Award would be a 
Departure. Court divided. 3 Lev. 164. Paſch. 36 Car. 2. C. B. Seal v. 
Crow. | 
Carth. 156. 32. In Debt on Bond to perform an Award in Writing or by Word of Mouth. 


S. C. adjudg- The Defendant pleaded No Award. The Plaintiff replied, that at the 


ed accord- 
ingly ..— 


Time of the Bond and Award he had an Action for ſcandalous Words againſt 


in a Pardd. £Þ# Defendant, and that the Arbitrators did declare and publiſh their A- 


| Award the Ward thus, viz. That the Defendant ſhould pay the Plaintiff 12 Guineas, 


verj I crd and all ſuch Monies as he had expended in and about the Proſecution of the 


need not be 


\ Plea aforeſaid, and that the Parties ſhould give mutual Releaſes to the Date 
che Heck of the ſaid Bond &c. It was objected, chat the Award is void, becauſe 


and Sub- it does nor mention any Suit before to refer the (Plea aforeſaid) unto. But 


pres a *% per Cur. if the Award had been in Writing with ſuch Form of Expreth- 


- h . 
ie was Cake. cient to ſbew the Effect and Subſtance of what was awarded by Word of 


Quod Arbi- Mouth, and it is ſufficiently ſhewn that this Award was made concern- 


tratores de ing the Action of Slander ; and judgment tor rhe Plaintiff, 2 Vent. 


EX ſuper Præ- r 

Pim. arbi. 242. Mich. 2 W. & M. in C. B. Hanſon v. Leverſedge. 
traverunt & | | 8 
determinaverunt, it is tantamount to ſaying that the Arbitrators for the Concluſion of all Differences 


between the Parties accorded &c. and Judgment accordingly. Comyns's Rep. 339. pl. 167. Mich. 6 


Geo. 1. C. B. Thomlinſon v. Arriskin. 


It the Suit 33. And it was alſo held, that the Plaintiff need not ſpew that there 


were without mas Cauſe of Action; tor that is lett ro the Arbitrators, and they have 
any juſt Cauſe, : 


yet the A- Power to award Charges thereupon, though in Point ot Law there was 

ward will be no Cauſe of Action, becauſe the Parties have made them their Judges. 
8 2 Vent. 242, 243. Mich. 2 W. & M. in C. B. Hanſon v. Leverſedge. 

A Bd And 2 Vent. 143. the Court ſaid they were not ſatisfied with the Opinion reported by Siderfin 
in Spigurnel's Caſe, and ſaid that he was then a young Reporter. {The Caſe is at Sid. 12. pl. 9. Spigur- 
nel v. Jene.) | „ 


34. Submiſſion was, Ita quod the Award be made &c. by the Arbitra- 

tors, and it not, then Ita quod it be made de Præmiſſis by the Umpire, 

either in Nriting or by Word of Mouth, before two Witneſſes, at or before &c. 

The Detendanr pleaded Nullum Arbicrium ; the Plaintiff replied, and 

e wed an Award made by the Umpire by Word of Mouth, but did rot 
a ver 


on it could not be good, but in ſetting out an Award by Parol it is ſuffi- 
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aver that it was made before Witneſſes ; and therefore Judgment was given 

tor the Defendant. Lutw. 536. Trin. 10 W. 3. Wilſon v. Conſtable. 
35. Averments are allowed in Pleading to make an Award good; Per The alleg- 

Gould J. Ld. Raym. Rep. 612. Mich. 12 W. 3. in Caſe of Clapcott v. u the A- 


ward to be 
Davy. made de & 

| n ſuper Præ- 
miſſs 8 all Averments; Per Holt Ch. J. Ld. Raym. Rep. 533. Hill. 11 W. z. in Caſe of Doyley 
*. p 


But an Award that is void in itielf cannot be made good by an Averment that it was made de & ſuper 
præmiſſis. Ld. Raym. Rep. 244. Trin. 9 W. 3. Bacon v. Dubarry. 


36. In Debt on Bond to perform an Award, the Defendant pleaded No 12 Mod. 533 
Award ; The Plaintitt replied, and fer forth an Award with a Profert in Furlong v. 
Curia, and there were ſeveral material Omiſſions; The Detendant craved A mm, 
Oyer, and demurred tor the Variance between the Award in the Re- ed 4 es 
plication and rhe Oyer ; Per Holt Ch. ]. In Debt upon a Bond to per- Defendant. 
torm an Award, if Nul Agard tait be pleaded, and the Plaintiff replies LA. Raym. 
an Award &c. and Iſſue is thereupon, and there is a material Variance 1 
between the Award given in Evidence and the Award ſet forth in the Hern 
Replication it is againſt the Plaintin; but it the Variance be only by S. C. 175 the 
Omiiſion of that which is void, it is no material Variance being no mate- Court gave 
rial Part ot the Award ; but becauſe the Variances are by Omiflions that 72% bo 
LE Td i ud bs Oo. the Hott IN 55 diſcontinue 

are material, ſudgment muſt be for the Detendant. 1 Salk. 72. pl. 9. upon Pay- 
Trin. 13 W. 3. B. R. Foreland v. Mary gold. „ ment of 

Cofts — | - 
12 Mod. 648. Courtney v. Hornigold, S. C. and ſays, that it appeared on the Oyer that it conch | 
more Matter than the Plaintiff ſhewed in his Replication, and that Holt Ch. J. adviſed them to dic. PE | 
continue and pay Colts, and ſo they did. | 


(E. a) Pleadings. Of ſetting ſorth the Breach of the 
FE ET m7 


1. IN pleading Performance where the Award is that A. Hall pay it B 

2ol. and then B. ſhall releaſe to him totally, and A. brings Debt up- 
on an Obligation, it is ſufficient for B. ro ſhew this Matter, and 7-4; 
A. has not paid the 201, Br. Arbitrement, pl. 28. cites 36 H. 6. 15. 

2. So he ſhall ſay if he himſelf has releaſed; tor he is not bound to re- 
leaſe till che other has paid the 201, Br. Arbitrement, pl. 28. cites 36 

- Th. 6. . „„ ; 

3. It was ſaid, that in Debt upon Arbitrement he may 7raver/ſe the 
Arbitrement or Wage his Law. Br. Traverſe &c. pl. 245. cites 13 E. 4. 4. 

4. In Debt upon an Obligation, the Defendant pleaded Condition to 
ſtand to the Arbitrement of J. and N. ſ% that the Award be made dete 
fuch a Day, and ſai that the Award was not made by the Day, the 
Plaintiff may ſay that they made ſuch Award before the Day, «hich 16+ 
Defendant in ſuch a Point, and fſhew certain in what, has broken ; ior he 
{hall ſhew the Breach in ſome Point certain, for otherwiſe Action goes 
not lie; Quod Nota. Br. Arbitrement, pl. 42. cites 31 H. 8. 

5. Subniffion was cf al Matters, Suits, .Luarrels, Actions and Hebt, 
whatſoever, nc. depeading between them at Law, c©r otherwiſe in Contr: 
verſy between them. Tue Award was to pay the Plaintiff fich a Day 5 
in Satisfattion & all Acconnts, Suits at Law, Arrearages of Yithes uni. 
taken at aity tine before &c The Breach was alleged for not Paying i S 4, 
The Defendant demurred, becauſe the Platnriil did nor aver that there 
was any Suit depending &c. at rhe Time of the Suomiſſien; {or ut ther 
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mum . 


111. 


was not che Award was void and out ot the Submithon, but adjudged by 
2 Juſtices (only preſent) tor the Plaintiſt, becauſe it all be intended 7 
be adjudged for Matters in Suit, and an Averment needs not; tor otherwiſe 
every Award may be avoided by ſuch a naked Surmiſe. Cro. E. 66, pl. 
14. Mich. 29 & 30 Eliz. Fuller v. Spackman. : 

2 u 6. In Debt on an Arbitration Bond, the Defendant pleaded, that the 
i Ko 8 Award was, that Defendant py the Plaintiff ſuch a Day 100). or find tao 
Plaintift.— ſufficient Sureties to be bound with him for Payment at a20l. a Tear, and 
Sav. 120. pl. that he had performed the ſaid Award. The Plaintiff replied, that the 
yy Tn Defendant had not paid him the ſaid 100 J. and fo aſſigned the Breach 
field, S. C. of the Award in the Non- payment. Upon Demurrer by the Defendant 
adjudged the Court was clear of Opinion that the Replication was good; for tho 
for the the Award be in Words diſjunctive, yet in Law and Subſtance it is ſingle; 
Plaintif.. for as to the finding Sureties the Award 1s void, and fo nothing is award. 
ed but the Pay ment of the 100 J. at the Day, to which the Replication 
is a full Anſwer; and Judgment for the Plaintiff. Le. 140. pl. 194. Hill. 

30 Eliz. C. B. Oldfield v. Wilmer. 5 
5. A Submiſſion was about an Incloſure between Barton- Down and North. 
Down. The Award was of an Incloſure between the Down of the Deſendant and 
theDown of F. S. and it is not averred that they are all one. And then tho' the 
Iſſue was upon Nul tiel Arbitrement, yet the Breach not being well af. 


tigned there cannot be any Judgment tor the Plaintiff. Fenner and 


Clench J. abſentibus aliis, held this a material Exception, and fo Judg- 
ment was ſtay'd. Cro. E. 676. pl. 5. Trin. 41 Eliz. B. R. Withers v. 
Drew. 5 


Velv. 152, 8. Debt upon Bond to perform an Award, the Defendant pleaded No 


153.8.C. Award; the Plaintiff rephed, and ſet forth the Award, but affigned no 


and held ac- Breach. It was moved atter Verdict, that the Replication nor having 


penny aſſigned any Breach there was no Cauſe of Action; tor the Bond is not 


przter Wil- for Debt, but guided by the Condition, and unleſs the Court be fſatisfi- 


liams J. and ed that the Plaintiff has good Cauſe of Action the Court cannot give 


; 12 Judgment, and this is a Detect in Matter of Subſtance, and not helped 


Brownl. 105. by any Statute. And of this Opinion was the Court, and Judgment 


S. C. accord- was ſtay d. Cro. J. 221. pl. 2. Paſch. 7 Jac. B. R. Barret v. Fletcher. 


ingly. | | | | ns 
Sd. 103. Arg. ſays, that the Plaintiff is not bound in any Caſe to ſhew a Breach, unleſs in tte Caſe of an 
Award, and the Reaſon why he muſt do ſo in that Cale is, becauſe an Aar may be good in Part and 


void in Part, and therefore muſt ſhew a Breach that the Court may adjudge if he has well conceived hi: 


Action or not; for perhaps he has brought his Action for a Breach of that part of the Award which 
is void in itſelf, and ſo has no Cauſe of Action 5 | 

In Debt upon Bond for Performance of an Award; the Defendant pleaded Non Submiſit, upon which 
they were at Iſſue, and there was a Verdict for the Plaintiff, and it was moved in Arrelt of Judgment, 
that there vas no Breach aſſigned; but the Court held it good, with this Difference, viz. Sphere uf on 


the Oyer the Bar is Non Submiſit, there it is good; becauſe the Plaintiff has no Tim: ro ſhew a 


Breach, but is forced to the I ue; but here he 175 at Liberty to reply to any part of the Award, be oweht 
alſo to ſheww a Breach, or elſe it is not good tho' it be aiter a Verdict. Sid. 290. pl. 6. Trin. 18 Car 
2. B. R. Kind v. Carter. 6 = | | | 7 

Caſe upon a 6. Award was, that the Defendant and one of the Arbvitrators ſhould enter 
Promiſe to into a Bond of $1. to the Plaintiff &c. In Debt brought upon the Bond 


perform an of Submitſion, the Plaintiff alleged tor Breach, that the Detendant and 


ee the Arbitrator had not entered into the Bond. But by Doderidge |. 


zva of one tho? they 2 joint ly had not entered into the Bond, yet it may be that che 


Thing, and Defendant alone had entered into the Bond, and the Arbitrator need not en- 


the Award ter into it, becauſe as to him the Arbitrement was void ; and to this the 


en whole Court agreed, and cited L. 5 E. 4. 108. Godb. 164, 165. pl. 230. 


another net Paſch. 8 Jac. i B. P its . Wardall. 
in the Sub- | | = any | | 


miſſion, and the Breach aſſigned was, that the Defendant had not performed that ich was ſubmitted and 


arbitrated, nec Arbitrium predict performatit in aliquo, and ſo to Iſſue, and found for the Plaintiff; lr 
was moved in Arreſt, that the Award was void as to Things not ſubmitied, and the Breach was agu 


Ws 


4 
9 
5 
4 

1 
* 


Arbitrement. 
ed in that as well as in the other, and the Jury had given entire Damages; ſed per Curiam, the 
Words Nec Arbitrium performavit in aliquo, refer only to that which was cvitbin the Submiſſion, and for the 


eſt the Award was void, and by Conſequence no Award, and therefore Damages could not be gi 
for that. 2 Roll. Rep 46. Trin. 16 Jac. B. R. Tomkins v. Webb. ges could not be given 


13 


20. The Defendant was awarded to pay the Plaintiff 201. at Mich. The Bulft. 178. 
Plaintiff before Mic haelmas releaſed to the Defendant all Actions and De- 3 v. 
inands, The whole Court conceived that this is no Bar to the Plaintiff's SS 


1111 i 3 S. C. fa 
Action; and Williams J. took a Difference where an Obligation is en- the whole 


tered into for Payment of Money at a Day to come, It is there a Debt Court in- 
and Duty preſently, and may be diſcharged by ſuch Releaſe before the elined to be 
Day of Payment; but that it is nor ſo in Caſe of an Annuity, Rent, or in - 8 
an Action of Debt for Non- performance of an Award for Payment ot Mo- with Wil- 
ney at a Day to come. But no Judgment was given. Cro. J. 300. pl. 4. liams J. and 
Paſch. 10 Jac. B. R. Tynan v. Bridges, | 


that the 

; Plaintiff had 

good Cauſe of Action; but the Cauſe was ended between the Parties, they perceiving which way the 
Court inclined, and ſo no Judgment was given. Yelv. 214. Bridges v. Einon, S. C., ſays that the 
whole Court held this Releaſe as a Bar to the Action, and Yelverton was of Counſel with the Plaintif. 

| ——PBrownl. 115. 8 C. but is only a Tranſlation of Velverton. 


11. On a Submiſſion of a Battery the Award was that the Defendant re- 
leaſe the Action, and the Plaintiff to pay him 105. in Satisfaction for the 
Battery. The Plaintiff ſer forth that he tender'd a Releaſe, and the De- 
fendant refuſed to ſeal it, Defendant rejoined, that he refuſed to ſeal becauſe 
he was not paid the 105. in Satisfaction of the Battery. The Court held 
clearly that this is a good Breach, and not to be help'd; tor by tender- 
ing the Releaſe according to the Award the Payment of the 10s. was 
not thereby diſcharged, and therefore the Sealing it by Defendant ought 

to precede, becauſe his Releaſe goes only to diſcharge the Action as to the 
Battery, and the Refuſal to ſeal it is a clear Breach; and Judgment for 
the Plaintiff. 2 Bulſt. 117. Trin 11 Jac. Biltoord v. Flint. 

12. The Award was to pay Money on or before the 16 June &c. The; Bul. 69. 
Breach aſſigned was, that he did not pay it on the 16 Fune ; but all did 20. S. C. & 
agree that this was well aſſigned; for when it is alleged that it was not S P. adjudg'd . 
paid on the 16th of June, it was not paid before the Day. Bridgm. go. 18 che ES 
91. Mich. 12 Jac. Perryn v. Barry. „ 


5 ; 5 Chamber, 
8. P. adjudged accordingly, 3 Lev. 293. Hill. 2 W. & 
2 Vent. 221, §. C. the Court inclined that the Award was 


where a former Judgment was affirmed. 
M. in C. B. Watnough v. Holgarte.- 
good. Sed adjornatur. 0 


13. If there are divers Breaches of an Award, you may affon but one 
Breach ot them in Action brought for Breach of the Award. Sic dictum 
fuit. Sti. 429. Hill. 1654. in Caſe of Fowkes v. Coplye. 
14. An Award to make a Leaſe brfore the 21 Of. which was two or 
three Months after, and that upon making thereof the Leſſee ſhall pay 50 J. 
The Queſtion was, whether the Leſſor ought to give Notice to the Leſ- 
ſee when he would make the Leaſe; tor other iſe he mutt always carry 
50 l. about him. Reſolved per Cur. that Notice was not neceſſary. Vent. 
03. Trin. 22 Car. 2. B. R. Coller v. Padwell. = 85 
15. Upon an #/! Plea pleaded in Award, no Breach need be aſgud.; Lev. 24 
3 Lev. 17. Paſch. 33 Car. 2. C. B. Bowyer v. Blorkſide. Nich. 35 


| i 1 Car. 2. C. 
Genne v. Tinker, S. P. adjudged accordirgly. 


16. An Award was that the Defensant ſhould pay 29l. upon Dili very of 
the Award to him. The Plaintiit averr'd that the Award was deliver'd 
to him, and that the Money was not paid. It was objected that the 
Law, by a reaſonable Conttruction of the Award, would allow a rea- 
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is, and offer the Money in Court; and this where the Day of Payment is paſt, as it ſeems. 
ment, pl. 19. cites 8 H. 6. 25.8. P. Br. Double Plea, pl. 43. cites 8 H. 6. 25. 
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ſonable Time to pay the Money, becauſe it was to be upon the Delivery 
of the Award, and that might be when the Defendant was on a ſour- 
ney, or far from home; beſides the Plaintiff ſhould have alleged that it 
was not paid upon the Delivery of the Award, nec unquam poſtea. But the 
Opinion of the greater Part of the Court was that the Breach was well 
— and that it ſhall not be intended that the Money was paid af. 
ter; and if it had been paid after within a reaſonable Time, the Defen- 
dant oug ht to have pleaded it; and Judgment for the Plaintiff Lutw. 
389. 393. Hill. 2 & 3 Jac, 2. Strong v. Saunders, 

17. Where the Matters awarded are diſtinct, and not the one depending 
on the other, there the Award may be good as to one Part, and void 
againſt the other; and in that Caſe the Breach mult be aſſigned in that 
Part that is good; per Cur. 12 Mod. 585. Mich. 13 W. 3. C. B. Lee 
v. Elkins. 1 5 | 

18. An Award was that all Suits ſhould ceaſe between A. and B. Re- 


ſolved that the Proſecution of a Suit by A. againſt B. and C. is no Breach, 


10 Mod. 205. Hill. 12 Ann. B. R. Barnardiſton v. Foulyer. 


—— 


(F. a) Pleading. Of the Perſormance thereof. 


Br. Treſpaſs, 1. IN Treſpaſs the Defendant alleged Arbitrement that he ſhould give to 


pl. 34. cites the Plaintiff a Piece of Cloth, the which he was at all Times ready 


7 al + © 30. 


8 P. & & C to give, and yet is, and brought it into Court; Judgment ſi Actio; and a 
In Tref. good Plea: The Plaintiff ſaid that he required it, and the Defendant re- 


15 pu, per faſed to give; and the Iſſue taken that he did not refuſe. Br. Arbitre- 


arten, Ar- ment, pl. 12. Cites J H. 4. 31. 
bitrement is NT 7 H. 4. 31 


no Plea, if he does not ſay that he has paid the Sum awarded, or has been at all Times ready to pays and yet 
r. Arbitre- 


2. Arbitrement is a good Plea in Raviſhment of Ward, that the Defen- 


dant ſhould re-deliver the Infant to the Plaintiff, which he has done; and fo 
it ſeems very often, that he who pleads Arbitrement ſhall plead the Per. 


tormance of it, and it is a good Plea as here without Deed ; contrary in 


Aſſiſe; per Horton, quod Hank. conceſſit. But quære if this be a good 
Plea in Aſſiſe, tho? it was by Deed. Ir ſeems that it is not. Br. Arbi- 
trement, pl. 16. cites 14 H. 4. 24. 


Ia Debt on 3. He who pleads Arbitrement ought to plead that he has perform*d his 


a Bond for 5 ; 5 
ee eee Part, and ſhew what or how, or to ſay that he is at all Times ready to per- 


of an Arbi. form it; for otherwiſe it is no Plea. Quod nota. Br. Arbitrement, pl 


trement, the 45. cites Fitzh. Arbitrement, 10. P. 22 H. 6. 52. and 19, 45 E. 3. 16. 
Defendant : | | | | 


cannot ſay that he has performed it; but ought to ſhew the Award, and How be has performed it. Mo, 
3. pl. 9. Paſch. 28 H. 8. Anon. 5 | . 


4. $9 in Debt upon an Obligation with Condition to perform ui. 
Award, which was t enfeoff, or releaſe, or pay 201. The Defendant 


pleads Performance generally, not ſhewing which of them he hath per- a 


tormed, and ill; for tho' Performance of any one of them would have 
been a good Excuſe, yet he muſt ſpew what he hath performed. Heath's 
Max. 51. cites 27 H. 6. 1. 890 

F. $9 A. and B. were jointly and ſeverally bound to fland to an Award t6 
be made between them and F. F. The Arbitrators awarded that A. ſhud 
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pay 30 5. to B. and that B. ſhould pay unto F. S. 101. In Debt on the Bond 
it will be no good Plea for A. to ſay that he had perform d the Award, with. 
out ſhewing in «what manner it was perform'd, and likewiſe how B. had 
perform'd it; for he is bound to him alſo. Heath's Max. 51. cites 
endl. 5. | 
r 6. Ir; bebt upon an Obligation the Defendant ſaid that the Obligation 
was indorſed to ſtand to the Arbitrement of NV. NM. who awarded that the 
Plaintiff ſhall pay to the Defendant 201. at T. before Michaelmas, and that 
chen the Defendant ſhall make a Releaſe to the Plaintiff, and that the De- 
lendant ſhall be Nonſuit in foch an Action, and that the Plaintiff has not 
paid the 201. and a good Plea; for the Defendant is not bound to do 
any Thing as here, if the Plaintiff does not firſt pay the 201. by which 
the Plaintiff ſaid that he came there at the fourth Hour of the Vigil of St. 
Hic hael, and there was continually till the Feaſt of St. Michael, and neither 
the Deſendant nor any for him came there to receive the 201. whiltt the 
Plaintiff was there ready to have paid it, and the Defendant ſaid that he 
was there from the 11th Hour of the Vigil till the Feaſt &c. abſque hoc that 
the Plaintiff was there ready to pay. And per Cur. the Traverſe ſhall not be 
faster d; tor Iſſue is tender'd belore, viz. in the Negative, that the Plain- 
ritf was there ready, and the Defendant did not come there, therefore 
it ſuffices tor the Detendant to ſay that he was there ready &c. and it is 
the Part of him, oho ſhall pay, to tender the Money, and it is not for the other 
to demand it; but it it be tender'd, and he retuſes, there the other may 
allege that which may make Iſſue. And per Danby and Moyle J. if 
the Plaintiff be ready any Time before Michaelmas to pay, it ſuffices, 
and he is not bound to be there continually. Br. Conditions, pl. 91. 
cites 36 H. 6. 15. 5 „„ 
J. Award was that H. diſcontinue his Suit againſt K. and bring to K. Br. Conditi- 
one E. his Servant, by ſuch a Day at L. and he ſaid that he diſcontinued ons, * 285 
the Suit, and delivered E. to N. by Command of K. at S. in the County 3 
F. whereas H. and K. were Strangers to the Obligation, and it was agreed the Plaintiff 
that the Award was void as to E. becauſe the Shmiſſion was of all Acti-- had Judg- 
ons Perſonal, and it is not alledged that any Action was pending between H. Ic bor the 
and K. for E. the Servant of K. at the Time &c. and therefore it is out n ve. 
of the Submiſſion ; contrary it the Submiſſion had been of all Actious cauſe the 
and Ouarrels; but per Moy le ir is ſufficient if Cauſe of Action was then Lefendant 
between them; Brooke ſays, Quære inde ; tor contra per Priſot plain- 4 * oo 
ly. Br. Arbitrement, pl. 27. cites 36 H. 6. 8. 5 eee 
| | | | | „„ . | nor Hoco, nor 
in bat Court, nor if it was by Plaint, or by Writ; for he onght ro have ſaid, that he continued it to 
ſuch a Day, and not after. And alſo the Delivery of E. a: another Place, and to another Perſon than 
to K. and by the Command of K. is not good; for K. and RK. were Hirungers to the Obligation, and a 
Stranger to my Obligation cannot diſpence with my Obligation, and between Strangers it ſhall be per- 
formed ſtrictly ; but the Party and Privy may diſpence with it, As here it is to pay 101. he may tako 
another Thing in Satisfaction, or take it at another Place. | | Ee 
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8. But where it was awarded that H. ſball pay 20 d. to kim who brings 
E. to K. and this ſame H. brings E. to K. there he need not jo plead that he 
paid 20 d. for he cannot pay it to himſelt. Ibid. „ . 
9. Two ſubmitted themſelves to ſtand ro the Arbitrement ol J. S. of Br. Arbirre. 
all Treſpaſſes &c. who awarded that the one ſhall pay to the cher 40 l. ment, pl. 5: 
ſcilicet 10/. in Hand, and that he 22 find three ſeveral Sureties 10 be bound © 15 = 5 
every one in 10 l. to pay the 30 l. Reſidue at 2 certain Day, and by the O- e ey 
pinion of the Juſtices the Award was void ; but he ſpall pleas the Award 
verbatim as the Arbitrators give it, and in the Pertormance he fhall far. 
that he himſelf was bound for the Payment of the 301, Reſidue at the Dt; 
&c. and fall not ſay if he found Sureties or 497 3 and yet he thall be ex- 
guſed, becauſe he cannot compel the Sureties to be bound, Er, Arbi- 
bittement, pl. 39. cites 17 E. 4. 45 5 
8 £6 Ferns v1 


126 Alrbitrement. 


10. If Arbitrators award, that the Party ſball be bound to pay the 100. 
by their Advice, this is void; for they cannot give their Award twice: 
contra, if they Award that he ſhall be bound by the Counſel of the ©. 
ther; per Brian, Nele and Choke; Note the Diverſity. Br. Arbitrement, 
pl. 51. cites 19 E. 4. 1. | 

11. Award was on the iſt of May, that A. ſhould withdraw his Fit 
in Treſpaſs againſt B. and that B. in Satisfaction of the ſaid Treſpaſs 
done to A. ſhall pay A. 10 I. and that A. ſhall Releaſe the Surety of the 
Peace which he has againſt B. in the King's Bench; A. by his Attor- 
ney, retraxit his Suit, this is a Breach of the Award; for it ought to be 
done in Perſon. Jenk. 136. pl. 80. | 


12. Award was made 1/# of May, and that B. ſhould pay to A. 10s. in 


Sati faction of the Treſpaſs, without mentioning any Time of Payment ;. and 
tender was made of the ſaid 10s. in Ottabis Michaelis next, this is a 
Breach of the Award. The Arbitrement is good, tho' no Time be men. 
_ tioned. Payment or Tender ought to be in convenient Time after the 
Award; and 5 Months as in this Caſe, between the Award and Tender, 
are not a convenient Time. A Tender and Retufal of the 108. in a 


convenient Time, had ſaved the Obligation as to this Point. Jenk, 


136. pl. 80. : 5 
| _ If two are bound each to the other to fand to the Award of F. 
N. who awarded that the one ſhall pay to the other 20 l. and that the other 
releaſe to him all Actions; per Rede Ch. J. the one ſhall attend upon the 
other to perform this Award, but each is bound to perform his Part as 


ſoon as he can, in Pain of Forfeiture of his Obligation; and fo ſee here 


that there needs no Requeſt by him. But per Kingsmill, all ſhall be per- 
formed at one Time; and per Brudnell, 7he one is not bound to releaſe til! 


the other has paid; the Reaſon ſeems to be, in as much as by the Releaſe, 
the Obligation, which is his Remedy to obtain the Sum, ſhall be deter- 


mxined as it ſeems. Br. Conditions, pl. 86. cites 21 H. J. 28. e 
Bendl. 9). pl. 13. Debt upon Bond conditioned to perform an Award of certain Per. 
143. Cox and ſong &c. ſo as it be made and given to the Parties, or one of them before &c 
field, S. C. the Defendant by Way of Proteftation ſaid, that the Arbitrators made ns 


Lays the Plea Arbitrement & pro Placito dicit quod non deliberaverunt in ſcriptis &c. not de- 


 wasadjudged ying, but that it was delivered by Parol to ſome of the Parties, for if i: 


ng tor was delivered to any of the Parties, tho' nor to all, it is ſufficient; and 
aying quod ſ - adindoed by Weſt B ind | | 
non delibe- 10 it was a 7 ged by Weſton, Brown, and Dyer. D. 218. b. pl. 5. 
raverunt in Mich. 4 & 5 Eliz. Anon. 
Scriptis ; „5 5 | | 
whereas the Condition is (given up in Writing,) and therefore it ſhould be (non reddiderunt in Scrip 
—— out ſays this is otherwiſe reported in Dyer, and that he (Bendloess) was of Council with th: 
laintiff. - . . 85 | 
Bond of Submiſſion was, ſo as it be ready to be delivered to both Parties on or before ſuch a Day; th: 
Defendant pleaded No Award made; the Plaintiff replied, and ſhew'd an Award ready to be delivered ts 
tbe Defendant, that be ſhould pay to the Plaintiff 5 l. and aſſigned the Breach in not paying it; the De- 
fendant demurred, for that the Plaintiff did not ſhew that it was ready to be delivered to both Parties, 
but to the Defendant only ; bur adjudged, it ſhall be intended to be ready to be delivered to both, and it 


it was not, the Defendant ought to have pleaded it at firſt, and his pleading it after is a Departure. 


Lev. 133. Trin. 16 Car. 2. B. R. Garret v. Weeden. | 


Bond of Submiſſion was, Ita quod it be made, and ready to be delivered ſuch a Day; the Defendant plead- 


ed an Award; the Plainriff replied, a Parol Award, and avers it «was made, and ready to be delivered ſuch 


& Day. On Demurrer it was infiſted that a Parol Award was deliverable; for a Man is ſaid to deli— 
ver a Meſſuage as well as a Letter, and there is an oral as well as a manual Tradition; and as a Parol 


Award is capable of delivery, ſo it is ready to be delivered from the Time it is agreed upon; and _ 


Judgment accordingly for the Plaintiff. 1 Salk. 75. pl. 15. Trin. 3 Ann. B. R. Oates v. Bromhill, — 
6 Mod. 160. S. C and the Court at firſt thought the Words (ready to be delivered) muſt mean a Deli- 

very in Writing; but afterwards Ibid. 176. S. C. the Court notwithſtanding a Caſe of TH ood v. Ardiſt 

in C. B. all held, that a Parol Award 1s capable of a Delivery, viz. a Declaration of it ro the Parties, 

or either of them it they deſire it; and that it is ready to be delivered as ſoon as agreed upon, and the 

Readineſs need not to be averred, becauſe the very alledging the Award made imports it; and per tot. 

Cur. Judgment for the Plaintiff, — 


14. An 


— 
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"20 An Acvard was to pay the Plaintiff 101. the Detendant pleaded Pb Award was 
formance; the Plaintiff replied Non-payment ; the Detendant rejoined, that is 77 1 
he tendered it to the Plaintiff, and he refuſed it. Dyer thought this a De- 0 05 oil 
parture, for 1n the Bar the Defendant pleaded, that he had performed fendant plead- 
the Award, and ſhewed how, and now in the Rejoinder 1s only a ed Perfor- 
Tender and Refuſal, which is not a Performance of the Award, altho* 247; the 


it be not any Breach ot it. 4 Le. 79. pl. 168. 29 Eliz. C. B. Clinton 5 


v. Bridges. | ; did not pay 
iim &c. the Defendant rejoined, that he was ready to pay him at the Day and Place where &c. Agreed 
that this is a Departure; for he pleads Performance, which is all one as if he had pleaded Pay ment 
&c. and by his pleading Ready to pay, he relinquiſhed his firſt Plea; and Payment and Ready to pay 
are different Iſſues. Beſides he does not ſet forth the Time æuben he tendered it, and therefore Judgment 
was given for the Plaintiff. Sid. 10. pl. 6. Mich. 12 Car. 2. C. B. Butcher v. Whiting. 


15. In Debt on an Obligation with Condition to perform an Award, - 
which was, 70 deliver up all the Houſes he had; the Defendant pleaded, 
that he delivered up all Ec. without ſhewing what they were; the Court | 
were clear of Opinion, that the Plea was ill. Le. 71. pl. 95. Mich. ' 
29 & 3o Eliz. Brett v. Auder. i | 
16. It was awarded, that Defendant ſhould diſcharge and ſave harmleſs 
A. from ſuch an Obligatien; he pleads Non damaificatus ; this was held 
il, for he ought to thew How particularly, and it is not enough to an- 
{wer to the Damnification only. Le. 71. pl. gg. Mich. 29 & 30 Eliz. 
Brett v. Audar. 8 og 
17. In Debt on Bond to ftand to the Award of J. S. Ita quod it be The Submiſ- 
ielivered to either of the Parties before Mtchaelinas. The Defendant pleag- for was, Ita 
:4, that no Part thereof was delivered to him before Mic haelmas. It was quod the A. 
ne 4's . | . BENE . | „ ward be deli- 
inſiſted that if it were delivered to any of them, it is ſufficient ; but all ,,,,1 ;, either 
the Juſtices (abſente Anderſon) held, that one Part of the Award ought of the Parties 
to be delivered to each Party, ſo as he might take Notice thereof, and before Mich. 
that the Word (either) ſhall be expounded as (every.) But when An- 
gerſon came into Court, he doubred thereof, and the Matter was refer- 
red again to Arbitration. Cro. E. 448. pl. 13. Mich. 37 & 38 Eliz. C ward deliver- 
B. Parker v. Parker. 
1 | : 5 3 does not ſay it 
ras delivered to the Defendant alſo; adjudged that the Delivery ought to have been to both, for ſo 
the Word (either) ſegnifies in this Place; for the Intent of the Condition, that every of them: might 


nave conuſance therefore, and Judgment for the Defendant. Cro. E. 797. pl. 44. Mich. 42 & 43 
FEliz, C. B. Block v. Palgrave. | d 1 5 e 


Plaintiff 


18. An Award was, that the Defendant ſhould make Submiſſton, and ac- 
turwledre himſelf ſorry for all Treſpaſſes aud Words, at or before the next 
Court, to ve holden for the Manor of P. the Detendant pleaded, that be 
eat to the next Court to make his Submiſſion, and to acknowledge hun- 
elf forry &c. and was there ready to perform it, &# that the Plaintiff 
asg riot there ready to accept it; per Cook and Foſter, the Defendant had 
iche as much as he ought to do, and becaule the Plaintiff was not ready 
accept his Submiſhon, he was diſcharged ; for it is Perſonal and with 
intent ro make them Friends, and ſo both ſhould be preſent ; bur W aln:- 
ey and Warburton contra, tor he might have made his Submiſſion, no 
the Plaintiff was not ready to accept it, as well as a Man may ſubwic 
{imſelt to an Award of a Man who is abſent ; tor the making it is only | 
:0 thew himſelf forry for what he had done and ſaid. Er adjornarur; 
and the Court mov'd the Parties to end it, becauſe it was a triiling Suit. 
2 Brownl. 48. Hill. 8 Jac. B. R. Cartwright v. Gilbert. 

19. In Debt for pertorming the Award of J. S. the Defendant pleaded Roll Rep. 
Vt F. S. awarded, that whereas there was a Suit in Chancery ly the De- pl. 9. S. C. 
rendont againſt the Plaintiff, that Suit fhonld ceaſe, and that the Plaintiff adjudged tor 
loud fland acquitted de qualibet Materia in eadem ccatenta ; and averrs, the Deter- 


: . n FF dant. 
Hat H did not further proſecute the ſaid ouit, and that the Plaintiff alchays __ 
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Judgment 


4 4 


per tot Cur. 


Brownl. on the firſt Motion; 
2 that the Words 
hs $, 0. 0 

G ſhall be acquitted 


charg d thereof in facto, and how ; and of this 


— —— 


inion was Doderidge ]. 
ut afterwards all the Juſtices the Plea good, and 
(ſtarer acquietatus) mean only, that by that Award he 
„ and it differs from an Award to acquit him of a 


— 


afterwards ftetit inde quietus. It was objected on Demurrer, that (: aying 
quod ſtetit quietus was not ſufficient, without ſhewing that he was diſ- 


It is a good 
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zccordingly. Debt, for there he muſt procure an actual Diſcharge; but an Award 
that one ſhall be quit againſt the other, is a good Bar in Action brought 
by any of them, and Judgment tor the Detendant. Cro. J. 339, 340. 
pl. 5. Paſch. 12 Jac. B. R. Freeman v. Sheen. 
Zut if it be 
waraed to be 0 pay the Rent mentioned in ſuch an Indenture, the Defendant in plead- 
e eee? ing Performance thereof needs not to ſet forth the Indenture, but may reler 
at ſuch Times to 1t generally. Vent. 87. Trin. 22 Car. 2. B. R. Anon. 
as is expreſſ- | | ag ; | | 
d in the Indenture, then it muſt be ſet forth at large. Vent. 87. Trin. 22 Car. 2. B. R. Anon. 
The like of an Award for Payment of Money given by a Will. Vent. 87. Trin. 22 Car. 2. B. R. Anon. 


A 22. Award was to releaſe to the 9 of the I 1 of a Re- 
* cTrormance ſeaſe to the Time of Submiſſion is good. Sid. 365. pl. 13. Paſch. 22 Car. 2. 
nn I BR Baker v. 2 | 


dered a Re- | 


lcaſe to be given of all to the Time of the Award, if the Party gives a Releaſe of all &c. to the Time of 
the 83 for that Part of the Releaſe which extends to the intermediate Time is out of the Power 
of the Arbitrators. 10 Mod. 200. B. R. Arahat and Brandon.——Per Powell J. 12 Mod. 588. 589. in 


| Caſe of Lee v. Elkins, cites 1 Roll Ab. 260. and Sid. 265. [365] per Windham, and Hutt. 29. contra to 


Roll 244. [254] and Nevill J. cited Hob. 109. contra to Roll Abr. 254 
To conſtrue a Tender of a Releaſe to the Time of Submiſſion to be good, where the Arbitrators have 
ordered a Releaſe to the Time of the Award, would be to make an Award, and not declare the Law 


upon it, and then farewell all Awards; per Trevor Ch. J. 12 Mod. 589. 590. in Caſe of Lee v. 
Elkins. | 5 


Show. 272. Trin. 3 W. & M. Phelps v. Alcock, S. P. : 
If the Arbitrators award Releaſes ab Initio until the Time of the Award, and the Party releaſes until 


the Time of the Submiſſion, this is a good Performance of the Award; per Holt Ch. J. Ld. Raym. Rep 


116. Mich, 8 W. z. 


If it appear 23. This Diver/ty is to be obſerved where an Award conſiſts of divers 


that a void Jyhings, and one of them is void, and it be expreſsly faid ht non Per-. 


rela: ws formance * that void Thing the other Party ſhall do ſuch 2 Thing, there thc 
intended as Doing of the void Thing is a Condition precedent, and muſt be averr'd 
4 Conſidera- before Action againſt the other tor nor doing his Part. But where there 


tion of 2 be ſeveral Things in an Award, and ſome are good, and others nor, and 


bing s being ,; 


Ea RW further ſaid that upon Performance premiſſorum the other ſhall releaſe 


tber Side, it for the Purpoſe, there it ſuffices to make Averieut of Perforinance of whe, 


muſt be is well awarded, without more. 12 Mod. 588. Mich. 13 W. 3. per Powell 
done, orelſe J. cites 2 Keb. 759. 833. [Pinkney v. Bullock.) Ds 


here 1s not 


that Advantage for the other Side which was deſign'd for it, and he has a Wrong done him by being 


forced to pay for a Conſideration which he has not; per Trevor Ch. J. 12 Mod. 590. Lee v. Elkin+ 
Cites 2 Lev. 3. adjudged in the Caſe of Bargrave v. Atkins, Y 


20. In Debt on Bond for Performance of an Award, which was was 


| * 
& 7-4 i : 7 8 3 . * 3 Y . — 
e 


S. P. 


G. a) Flea in Bar. 


EBT upon an Obligation to ſtand to the Arbitrement, Now je: e- 


__ | 
1 Sag D runt aliquid Arbitrium ante Diem is a good Plea, and not Nega- 
l. 38. cites tive pregnant. Br. Negativa &c. pl. 17. cites 8 H. 6. 19. 
r-22.'5- *. an | | | | N 


"> caod ven deliberavit Arbitrium in ſcriptis. 


& ir 


r 
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Arbitrement. 


2. In Detinne of an Obligation the Defendant pray't Garniſhment, The 
Garniſhee ſaid that it was upon Condition to ſtand to the Award of W. N. ſo 
that it be made before Eaſter, and that it was not made before Eaſter, and 
therefore he ay + Delivery, and the Plaintiff” ſaid that it was made 
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Condition, ſo that the Award was made before Pentecoſt, before which 
25 they made the Award, which he has performed, abſque hoc that the 
Submiſſion was made, ſo that the Award was made before Eaſter modo 
& ow ; and well, and not pregnant. Br. Negativa &c. pl. 51. cites 

1 H. 6. 52. 
: 3. In rſpaſs the Defendant pleaded Award made by A. B. &c. at V. 
in Com. M. ſuch a Day, that the Defendant ſhould pay to the Plaintiff 205. 
in Sgtisfaction of all Actions &c. which he paid &c. Aldern ſaid the Ar- 


bitrators at D. in the County of C. before the Award which you mention, 


made an Award that the Defendant ſhould pay 205. and a Horſe, which 


_ Horſe he has not paid. The Defendant maintain'd his Bar, abſque hoc that 


they made Award in the County of C. as the Plaintiff has alleged, be- : 
fore the Award made at W. Priſt, and the others e contra. Br. Conteſs 


and Avoid, pl. 20. cites 22 H. 6. 52. 


4. In Debt the Defendant pleaded Condition to ſtand to the Arbitrement 
of J. M. ſo that it be made before Michaelmas, and deliver d in Writing, 
and ſaid that he did not make Arbutrement by the Day, nor deliver'd it in 
Writing; not withſtanding that the one may ſuffice, yer becauſe ir is only 
one intire Condition, therefore he may traverſe it in all; by the Opinion 
of the Juſtices. But Brooke makes a Unre of this Opinion; tor it does 


not ſeem to be Law. Br. Negativa &c. pl. 41. cites 10 E. 4. 6. 


5. In Debt on Arbitration- Bond the Detendant pleads an Award made 
of 3 Things. The Plaintiff cannot reply that it was made of thoſe 3 


Things which he has perforn'd, and alſo of another Thing which the Defen- 
dant has not perform'd, and for which he brings his Action. If the Defen- 


dant ſays the Award was of 3 Things only, abſque hoc that it was of the 
ath Thing, it is ill; but he ought to traverſe Abſque hoc that the Award 


was made of 4 Things; tor an Arbitrement is an intire Thing which muſt 


be intirely traverſed. Arg. Pl. C. 95. a. Hill. 5 & 6 E. 6. in Caſe of 


Woodland v. Mantell. 


6. Submiſſion was of all Controverſies between the Plaintiff and a Stranger, 2 Le. 155. 


(Brother of the Obligor the Defendant.) The Award was, that the Bro- pl. 189. 


Kingwell v. 


ther ſhould pay the Plaintiff zol. viz. 201. at Eaſter, and 101. at Michael. Chapman, 


nas next. The Detendant pleaded Payment of the 201. at Kaſter; but as S. C and 


to the 10 l. he pleaded that his Brother died before Mich. All the Juſtices the Bond 
held the Obligation forfeited; but would nor give Judgment, becauſe the d held to 


Penalty (being 200 1.) was great tor ſo ſmall a Duty. Cro, E. 10. pl. Om _— | 

Kingvel v. Knapman. DE N Sm award 

| )%ͤ;;0ꝛö; 5 8 ed is become 
5 a Duty. Raym. 415. 416. S. C. cited per Cur. as adjudged, 

On a Submiſhon by A. and B., the Award was that A. pay to B. or his Aſſigns 30l. <ithin two Months, 
and that upon Payment they ſboutd! give mutual Releaſes. B. died within the 2 Honths, and left the Plaintitt 
his Executrix. Adjudged that the 30 l. ſhall be paid to the Executrix, and that ſhe ought to releaſe ail 
Demands which the Teſtator had againſt the Defendant. 2 Vent. 249. Mich. 6 W. & M. in C. B. 
Dauney v. Veſey. | | | 1 


7. Debt upon Bond to ſtand to the Award of A. B. who awarded that Brownl. 4% 
the Defendant ſhould pay to the Plaintiff 20 l. but appointed no certain Day. Brett v. 


The Defendant confeſs'd the Award, but ſaid the Plaintiff never required 8 Fereer, a 


Him to pay it; and upon Demurrer it was held no Plea, becauſe the De- judged a. 


tendant at his Peril ought to pay it in convenient Time, and the Plain- cording!y. 
tiff need not make any Requeſt; and Judgment for the Plaintiff. Goldsb ——Ow: -. 


- - | — Cate. 
63. pl. 1. Mich. 29 & 3o Eliz. Brett v. Andrews. 22 . 
| | 0 3 | jaded 8 ot 
cordingly..——Lc. 71. pl. 95. Brett v. Audar, S. C. adjudged for the Plaintit 


7-4 | 8. Feel 
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8. Submiſſion was to pertorm an Award, ita quod it be made before Pafter, 4 
of all Controverſies &c. The Detendant pleaded No Award. The Plain- 5 
tiff replied, and ſhew'd an Award, and aſſig ud the Breach. The Defen- ; R 
dant rejoined that on 16 Mar. before the Award made, he diſcharged the Ay. ; 4 
bitrators, and ſo concluded as before, No Award. The Court held that 5 tn 
Judgment ſhould be for the Plaintiff; for by the Rejoinder the Defen- a ha 
dant had ſhew'd that he had forteited the Bond, tho' that be another x 11 
Matter than is in the Replication, and fo he ſhall have judgment ſuper * 
totam Materiam according to Francts's Caſe. Win. 75. Paſch. 22 4 a 6 
C. B. Weſtly v. King, + 
9. Where the Submiſſion was to an Award, and in an Action of Debt 1 4 


upon the Bond, and Nullum Arbitrium pleaded, the Plainriff replied, and 
ſet forth the Award ; but did not allege that it was deliver d up by the Arbi- ö 
trators according to the òubmiſſion. Upon Demurrer to the Replication it 1 Of 
was held well enough, tho the Award was not alleged to be delivered 
according to the Submiſſion. Style 110. Trin. 24 Car. B. R. Langly 
v. Wybord. | 5 | 
10. A Submiſſion was by Parol of all Controverſies to the Award: of A. 
and B. when they ſhould have Leiſure to make it, and promiſed each to 
pay the other ſo much if he did nor ſtand to the Award. IA Caſe upon 
this Promiſe the Plaintiff averr'd that Defendant did not ſtand to it &c. 
The Defendant pleaded that 2 Days after he revoked the Submiſſion. 'Vhe 


Plaintiff reply'd that 2 Vears after he requeſted A. and B. to make Award, : 
and that they had Leiſure &c. but he did not anſwer to the Revocation, 1 
and therefore the Replication was held ill. Sid. 28 1. pl. 10. Paſch. 18 gy 
141 Car. 2. B. R. Nugate v. Degelder. „ 8 
17 Lev. 273. 11. In Debt on an Award the Statute of Limitations is no Plea in Bar, C 
M. Hodgſon becauſe it is not an Action which is grounded upon Lending or Contract, C 
Nn. „Harris, yhich Deb nly within that Sr: Sid. . 16. Paſch. 21 
1 1 SC. the Which Debts are only within that Statute. Sid. 415. pl. 16. Paſch. 21 
Arr 4. Court in- Car. 2. B. R. Hodſden v. Harridge. „ 1 tal 
WHOM: 18 _ ein the Statute; & adjornatur.- 2 Saund. 64. S. C. adjudged for the Plaintif.— z 
Ni See Fin. Rep. 384. Trin. 30 Car. 2. in Chancery, Sweet v. Hole. e 1 
N g = x | c 
| Walt 12. Debt upon Bond condition'd to perform an Award. The Defen. | © 
MASH dant pleaded No Award made. The Plaintiff replied, and ſhewed Award. "2m 
. The Defendant rejoined, and ſbewed other particular Matters, which He 8 
ie averr'd to be notified to the Arbitrators, and ot which they made no Award e 
11% &c. And upon a Demurrer it was objected that this Rejoinder was ill, to 
lil | becauſe the Defendant did not zraverſe the Award ſet forth in the Replica. ar 
1 tion; but Jones and Whitlock J. held that the Traverſe ſhould have 
1410 been by the Plaintiff, and Defendant ought only to maintain the Bar. 5 
i it being in the Negative; for a Negative waves an Aifirmative before, $1 
i and he that pleads in the Negative ſhall not take the Traverje; and here te P 
e right Order of Pleading is, when the Detendanr pleaded No Award. 1 
Nin tor the Plaintiff to reply An Award, and then to er it forth, and atlign | = 
14 N : a Breach, (and yet the Breach is not traverſable) and then the Defen- | C 
Me dant ſhall rejoin Nullum tale fecerunt Arbitrium, and ſo maintain hie 9. 
14095 Bar. Palm. 511. Hill. 30 Car. 2. B. R. Farrer v. Gate. Wi 
F 13. An Award cannot be pleaded in Bar of any Action, unleſs it 4 3 
1 pears that a preſent Satisfaction of the Demand of the Plaintiſ was given =: 
. „ by the Award itſelf, or one that was executed after, aud before the Action D 
A brought, or for which the Plaintiff may have Attion. This was cited by | 
. Treby Ch. J. in pronouncing Judgment tor the Plaintiff, as mentioned 
1 1h by the Plaintiff's Counſel; and he ſaid that the Books go upon theſe = 
14 Differences, viz. If the Award be for Pay ment of Money, and the Day h 
WINS | of Payment is paſt, the actual Payment muſt be pleaded, or a Tender and C 
T7": Refuſal, which is a Payment in Law; but if the Day of Payment is ut I: 
14 ih | faP, £7 
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paſt, there it ſuffices to plead the Award irſelf, becauſe the Plaintiff has 


fo 


e 1 Bai 
Salk. 76. pl. 19. Mich. 3 Ann. B. R. Parſloe v. Bailey. Ra © 


impriſoned for Non-performance ot the Award, wnleſs he has at any time a- 


Court may commit him, for upon the Matter that was the Award of the 


the firſt Queſtion was, Whether this Submiſſion was revocable ? of which the Lord Keeper ar firſt 


An Attachment was granted for not performing an Award made by Rr of Court for referring the 


firmed on Motion, as is done upon a Matter's Report, and either Party 


ly v. Carrington, 
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„ 


Remedy for the Money by an Action of Debt on the Award; but if the 

Award be to do a Collateral Act, As to ſeal a Bond to the Plaintiff, or 

the like, there tho' the Day is paſt, yet the Pleading of the Award ſhall 

not bar the Plaintiff, if the Defendant does not likewiſe plead that he 

has perform'd what was awarded on his Part, unleſs he aſſigns ſome De- 

fault in the Plaintiff as a Reaſon why it was not done. Lutw. 56. Hill. 

6 W. z. in Caſe of Dighton v. Whiting. | . 

14- Award of a collateral Thing in Satisfaction is a good Plea without 6 Mod. 221. 

ng a Performance, per Holt; but per Powell it muſt be averred. Boiſloe v. 


| 222. S8. P. 
accordingly, by Holt Ch J. —2 Ld. Raym. Rep. 1032, Purſlow v. Baily, S. C. accordingly ; but thy 
Court would not give Judgment, becauſe it was 0 trifling Atfair. 5 | 


>... 


OE Oe "Ip. es wo 8 * — — 


(H. a) Submiſſions and Awards, by Rule of Court. 


0 Ni the Party ſubmits himſelf to an Arbitrement by an extraj u- 


aicial Courſe, as by Conſent, there he cannct be ſued in Equity or 


greed or aſſented to it; but when by any Court the Matter is referred to 
Gentlemen of the Country, and the Party will nor ſtand to it, the 


Court. Noy. 141. Bendick v. Thatcher. „ 
2. At Niſi Prius Submiſſion by Rule of Court was to Hale Ch. B. but A. and E. 
the Party, againſt whom the Award was afterwards made, revoked it lefore the Parties 


| ; 1 3 in Court, 
zhe making it. The Award being tendered to him to be performed, he Rad wn 


inliſted that he had revok'd ir. An Attachment was prayed againſt him Order by 

. my : : t "4 5 | . 

tor this Contempt, but the Court denied it, tho' ſome Caſes were cited Conſent to 
in which it had been lately done; tor they ſaid it was a new Practice ou ther 
to impriſon Men thus without being heard; but that the Party grieved eue 


might have his Action on the Caſe in which the whole thall be tried. 3 


Sid. 452. pl. 20. Paſch. 22 Car. 2. B. R. Tremenhere v. Treſilian. termine, and 

Hi ET their Award 
to be final, and ſtand ratified by Decree without any Appeal. A. afier he had attended the Reference, 
and found they inclined to order him to pay B. a Sum of Money, covntermands the Submiſſion ; and 


ſeemed to doubt, but upon Argument, and producing a Precedent in Point, Morton v. Rowiand, 8 Ju- 
ly, 1654. and roth of the ſame Month, the Judges were both of Opinion that there could be no 
Submiſſion to an Award in Law or Equity but What was revocable, and that nothing under a legiſlative 
Power can make ſuch a Submiſſion irrevocable, which in its Nature 1s revocable.; but it was an abuſe 
to the Court, as it was conceived, to revoke it, for which the Court might juſtly lay the Party by the 
Heels; and ſo in this Cauſe an Attachment was awarded againſt him niſi Cauſa, per the Ld, Keeper 
and the Maſter of the Rolls, aſſiſted per Rains ford and Windham J. Chan. Cates, 185. Mich. 22 
Car. 2. Hide v. Pettit. 2 Freem. Rep. 133. pl. 162. 8. C. and upon Deb ue it was held, that the 
Award ought not to be decreed becauſe of the {aid Revocation, by the two ſudges Aſſiſtants; and the 
Court awarded an Attachment niſi. | 


Matter, but when the Party comes in on the Attachment, he may allege that Hie .4rvard 15 ord and if 
it appears to be ſo, he ſhall not be bound to perform it. Mod. 21. pt. 55 Mit 21 Cara, B. N 
Darbyſhire v. Cannon. | 


3. Such Award made purſuant to an Order of Chancery muff bo con- 


has Liberty to except to it, and then it will properly come betete che 
Court on thoſe Exceptions. Vern. K. 460, pl 455 Irin 16$7. Ciel. 


* 
a. 


- | 


132 Arbitrement. 
4. A Fudge of NMiſi Prius may, by Conſent of Parties, make 4 Rule to ; a 
refer, and then oblige them to ſtand to the Determination, yet the S WU _ 
ons cannot ſo do, tho' it be by Conſent, yet we mutt allow them {uch 1 
a Power; They may indeed refer a Thing to another to examine ant 
make a Report to them thereof, but not as in this Caſe to be finally de- 13 
termined by him; per Cur. 12 Mod. 8. Hill. 9 W. 3. Holferd y | 
Lawrence. 5 | | ; 
Motion was 5. Attachment lies not for performing an Award made upon a Ru of = 
made for an Court without a perſonal Demand, but in ſuch Cale it lies tho' the Award a 
ee be not legally good; aliter if impothble; but the Party is excuſed as to 5 
ere that Part which is impqſible only. 1 Salk. 83. pl. 1. Mich. 8 W. z. B. 1 
an Award R. Foſter v. Brunetti. 4 t 
8 v ſutve deu INetice of Award and De 1of the My ll at ane Time, be 1 
there muſt be à po 4 alNotice ard and Deman oney all at me, | 
it brin Abe pe ref * if the Parry keeps out of the Way on Pee, ow er i 3 7 T 
Affidavit thereof, and of Endeavour uſed to find him out and ſerve him, and it is but of late that Attach. LY c 
ments have been the Means to compel Performance of Awards, but the old Remedy was Caſe, 12 ] 
Mod. 257. Mich. 10 W. 3. C. B. Anon. | 
| Where the Party moves the Court to ſet aſide a Submiſſion to the Award of the three Foremen of ſ 
the Jury for Irregularity, the Court held, that while the Matter was ſub Judice the Non-perform- 
_ was no Contempt, and ſo denied an Attachment, 1 Salk. 73. pl. 11. Paſch. 2 Ann, Morris v. Rey- 
3 | t 
6. 9 810 F. 3. cap. 15. S. 1. It ſhall be Jawful for all Perſons after 
the 11th of May, 1698. who are deſirous to end any Controverſy, Suit, or 9 
uarrel, for which there is no Remedy but by perſonal Action or Suit in Equi- 1 
ty by Arbitration, to agree that their Submiſſion of the Suit to the Award, or 4 
Umpirage of any Perſon or Peaſons, ſhall be made a Rule of any of his Ma. n 
Jeſty's Gan, of Record, the Parties ſhall chuſe and inſert ſuch their A- 1 
greements in the Condition of the Arbitration Bond, which Agreement 
being ſo inſerted, ſhall upon producing an Affidavit thereof made by any 4 
one of the Witneſſes thereto in the Court of which the ſame is agreed t 
to be made a Rule, be entered on Record, and a Rule ſhall be made by the 1 
ſaid Court, that the Parties ſhall ſubmit to, and finally be concluded by, the / 
Arbitration or Umpirage which ſhall be made _—— them by the Arbitra- 0 
tors or Umpire, purſuant to ſuch Submiſſion, and in Cale of Diſobedience . 
in any of the Parties, they ſhall be ſubject to all the Penalties of con- b 
temning a Rule of Court; and the Court on Motion ſhall iſſue Proceſs oc- 1 
e which Proceſs ſhall not be ſtopped or delayed by any Order, 0 
Rule, nds, or Proceſs of any other Court of Law or Equity, un- 
leſs it appear upon Oath that the Award was obtained by Corruption, 0 
or any other undue Means. 5 1585 8 
FS. 2. Any Arbitrator ir Umpirage procured by Corruption or undue. 
Means, ſhall be deemed void, and ſet aſide by any Court of Law or Equity, - 
ſo as Complaint thereof be made in the Court, where the Rule was made 1. 
for Submiſſion to ſuch Arbitrator &c. before the laſt Day of the Term next 
after ſuch Arbitration made and publiſhed to the Party. 
1 Salk. 51. 7. Where a Rule is entred into by Conſent to refer a Matter to the Fuage of 2 
pl.6 Mich. Aſſiſe, there needs no Motion to make his Order a Rule of Court, tor the 4h 
12 W.3. former Rule gives it a Sanction. Comb. 479. Paſch. 10 W. 3. B. R. Þ 
B. R. Anon, Anon. | | | | = | | 
Upon the 5 
3 Hate Ch. J. ſaid, that where a Matter is referred to Arbitrators by Rule of Court, and they 0 
make their Award, we will compel a Performance of it as much as if the Award were Part of the 8 
Rule, and ſo a new Rule is needles, | 
It was mo- 8. Where an Award is made by Rule of Court, it ſhall never be ſet 
ved to ſet a- aſide unleſs there was Practice with the Arbi trators, or ſome Irregalarity, — 
— n dg as want of due Notice of their Meeting, and you ſhall not take Excep- 7 
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tion to the F ormality of it, but ſhall perform it; Per Holt Ch. J. 1 Salk. the Refer- 
71. pl. 4. Paſch. 10 W. 3. B. R. Anon. 1 


ing him Time to be beard, or to produce a Witneſs, whereupon Holt Ch. J. denied the Diverſity taken in 


he principal Caſe, and ſaid, that the Arbitrators being Judges of the Party's own chuſing, he ſhal 
_ 3 and ſay chat they have not done him Juſtice ; otherwiſe where . hate 1 | 
1 Salk. 73. pl. 11. Paſch. 2 Ann. B. R. Morris v. Reynolds. | 


9. Award made by Rule of Court that Money ſhould be paid on one Side 
and nothing awarded on the other, the Court will not grant Attachment 
till a Releaſe be tendered, 12 Mod. 234. Mich. 10 W. & M. v. 

almer. 

. 10. A Rule was made at Niſi Prins to refer a Matter to the 3 Foremen of 
the Fury, and the Plaintiff to have a Verdict for his Security; the Plaintiff 
may either have an Attachment for Non-pertormance, or elſe Judgment 
may be entered on ſuch Verdict at his Election, but this laſt cannot be 
done without Leave of the Court. 1 Salk. 84. pl. 3. Mich. 11 W. z. 
B. R. Hall v. Miſter. 8 5 75 

11. A Submiſſion to an Award being by Rule of Court, an Attach- 
ment was moved tor Non- performance; Per Cur. there ought to be Afi- 
davit of Award demanded, and we never grant an Attachment tor 
Non-payment of Money upon an Award the firſt Day, tho? the Defendant 
be to do the firſt Act. 12 Mod. 317. Mich. 11 W. 3. Chandler v. Driver. 

12. The Court was moved to make a Submiſſion a Rule ot Court but 
denied, becauſe the Afidavit ſet forth that the Award was then made pur- 


ſuant to the Submiſſion, and the Award was then produced, and Trevor Ch. 
J. ſaid, that ſince the Award was made they would not make the Sub- 


miſſion a Rule of Court without ſeeing the Award, whether it was a 
good and legal one. MS. Rep. Trin. 12 Ann. C. B. Anon. 5 | 

13. Bond q Submiſſion had this Clatſe in the Condition, (viz) and if Ld. Raym, 
the Obligor ſhall conſent that this Submiſſion ſhall be made a Rule of Court, Rep. 674. 


then the Bond ſhall be void; upon a Motion to make this Submiſſion a Cheefly v. 


Rule of Court it was oppoſed, becauſe theſe Words do not imply a Con- 2 C. 


ſent, but if he would forfeit his Bond he need not let It be made a Rule cordingly. 
of Court; yet becauſe this Clauſe could be inſerted tor no other End —Comyns's 
than to ſhew the Conſent of the Obligor, the Court took theſe Words to Kep. 114. pl. 


be a ſufficient Indication thereof, and therefore they made the Award 4 105 <tr 


Rule of Court. 1 Salk. 72. pl. 8. Paſch. 13 W. 3. B. R. Baily v. ingly. 


Cheelly. On. FED 
14. When it is moved to have Submiſſion to an Award made, a Rule The Court 
of Court there ought always to be an Afidavit of Notice, becauſe the Act will not 


le: 
gives the Court Power to examine the Juſtice of the Award; per Cur. iq..." 8 
12 Mod. 525. Trin. 13 W. 3. Anon. 1 11 
a Rule of 


Court, upon a Conſent only that the Award ſhould be made a Rule of Court; and it was ſaid that the like 
had been often refuſed. 2 Barnard. Rep. in B. R. Trin. 5 Geo. 2. Anon. | 


15. For /natching Papers, and ſo hindring the Award, according to 1 Salk. 74. 
a Rule of Court there ought to be Attachment, if the Party did not en- Pl. 19. Da- 


large the Rule and pay Coſts; per Holt Ch. J. 7 Mod. 8. Paſch. 1 Ann. * 


manza, S. C. 


B. R. Davila v. Dalmanſor. but that is 


| | | | of a Rete- 
rence by Conſent at Niſi Prius to the 3 Foremen of the Jury, and before the Award made one of the 


Parties ſerved the Arbitrators with a Subpœna out of Chancery, which hinder'd the proceeding to mal.c 
the Award, and the Court held this a Breach of the Rule, and granted an Attachment, Niſi Cauſa 
iz Mod. 408. Trin. 12 W. 3. Davila v. Dalmanſer, S. C. but 8. P. does not appear. 


16. Submiſſion to an Award was made a Rule of Court in Chancery, Chan Prec 
and an Attachment iſſued for not performing the Award. The Party was * 5 FS 
afterwards found 4 Lunatick, and died. A Subpcœena Scire Facias was ff Ul 

e Mm e 


7 


— kk. 
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this con- 
cerned all 


the Courts 


as well as 
Cliancery, 
the Judges 
were con- 


taken out againſt the Executor and Heir, to carry the Rule of Court 
into Execution; But per Cur, the Act of Parliament directing it to be 
carried on by an Attachment, as is done in other Courts, for diſobey ing 
a Rule of Court, by the Death of the Party the Attachment is gone, and the 


Remedy loft. 2 Vern. 444. pl. 408. Mich. 1703. Webſter v. Biſhop, 


ſulted in it, who were all of Opinion that the Proſecution determined by the Death of the Party, and could 
not be revived or carried on farther. —— And Ibid. in Marg. ſays, that tho' the Award be eſtabliſhed by 


the Court, yet it is not in the Nature of a Judgm 


ent or Decree to be proſecuted, but in Nature of a Con- 


tempt, which dies cvith the Perſon, and ſo held all the Judges. 


Tho Judg- 


ment 
upon the 
Arbitration 
Bond, yet 


17. A Submiſſion by Bond was made a Rule of Court, according to 


e had the Act. Afterwards an Award being made, the Plaintiff moved for an 


Attachment againft the Defendant tor not performing the Award, which 
was granted, and pending the Attachment he likewiſe brought an Action of 


he may have Debt upon the Bond; and upon a Motion that he might not proceed both 


an Attach- 


men upon 
the Rule of 


Ways, it was ruled that he might, becauſe the Plaintiff has no Satiſ- 
faction upon the Attachment; and ſo the Defendant was put to anſwer 


Gurt at the Interrogatories. 1 Salk. 93. pl. 12. Paſch. 2 Ann. B. R. Anon. 


ſame Time. 


10 Mod. 33 


3. Trin. 2 Geo. 1. B. R. in Caſe of Clerk v. Elwick.— 
-ontra Mich. 11 Geo. 2. in the Caſe of Jefferies v. ..... 


But it is ſaid to have been held 


18. Bill to ſet aſide an Award made purſuant to a Rule of Court in 
B. R. for Misbehaviour in the Arbitrators upon this Caſe. 
and Defendant enter*d into Arbitration-Bond, and ſubmitted to make it 
a Rule of Court, and an Award was made purſuant to the Submiſſion by 
Rule of Court; but the Plaintiff not liking the Award, applied to the Court 


of B. R. to ſet aſide the Award, and made ſeveral Oljelt ions to it; and the 
ourt being divided in Opinion, a Rule was made to hear Counſel why 


the Award ſhould not be ſer aſide, and afterwards that Rule was dil- 
charged; but the Court being divided in Opinion, the Plaintiff could not 
obtain a Rule for an Attachment tor Non-pertormance of the Award, 
and therefore brought an Action upon the Arbitration- Bond, and got 


188 upon it; and then Ward the Defendant at Law brought this 
5 Queſtion was, whether the 
Plaintiff at Law, not having purſued the Method preſcribed by Stat. g M. 3. 


ill to be relieved againſt the Award. 'The 


cap. 15. by Attachment, but has brought an Action upon the Arbitration- 


Bond at Common Law, and has not pleaded the Statute to the Furiſclictiun 
of this Court, whether upon theſe Circumſtances the Court may not pro- 


ceed to examine the Award &c. The Council tor the Defendants in 
ſiſted, that the Award being made by Rule ot Court, purſuant to the 
Stat. 9 W. 3. cap. 15. and ſet out to be ſo made by Deſendant's Anſwer, 
and the Defendant ought to have the Benefit of the Statute as well as it 
he had pleaded it, and the Parties to the Award have no Remedy but 
by Application to the Court where the Rule was made; that this Sta- 
tute was pleaded to the Juriſdiction of this Court tempore Cowper C. 


and the Plea was allow'd. Ordered that the Maſter ſhould make a State 


of the Caſe for the Reſolution of the Court. 

in Canc. Ward v. Periam & al. | 

19. When Submiſſion to an Award is by Bond, which is afterwards mad: 

a Rule of Court, the Court will a/low the ſame Oliection to the Award as 
they would do when the ſame came before them on an Action on the Boud , 

otherwiſe there might be a Contradiction; but when a Subiiffion is on; 

by Rule of Court, that Court will not receive Objections to it; tor it is 

the ſame as if the Whole had been in the Rule; and the Court will nor 

relieve when the Matter has been examined by another Court t hat had F. 

-i{diFFion, unleſs the Equity be that ſome Natter of Fraud in the Award 


MS. Rep. Paſch. 6 Geo. 


* 
. 19 
- * 


* 


The Plaintiff 


bath come to the Knowledge of the Party /:uce the foriner Examination, 


W „ We Nan * * 


. 
r 
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which did not appear before the other Court ; per Ld. Chancellor, who had 
taken formerly the ſame Diſtinction in B. R. MS. Rep. Coxeter v. 
Anderſon. 


(I. a) Caſes in Equity, As to Awards. 


1. A N Award mad: by Fuſtices of Afiſe was ordered to be performed. 
| Cary's Rep. 66. cites 2 Eliz. Fol. 174. Burtot v. Redman. 

2. Whereas there was an Award in Writing exhibited into this Court, 
made between the ſaid Parties by Sir Chriſtopher Wray, Knt. Ld. Ch. * 
ot England whereunto the Ld. Chief Fuftice's Hand as well as the Par- 
ties are ſubſcribed. It was requeſted by the Plainrtitis that the ſame might 
| be decreed by this Court, which this Court refuſed to grant until the 
Defendants were made privy. There Proceſs is awarded. Cary's Rep. go, 

91. cites 19 Eliz. Wakefield & Ux. & AL v. Hawſon & Ux. & 
Al. | 

3. The Suit was to cauſe the Defendant to perform an Award of Ar- 
bitrators choſen by themſelves, contrary to which Award the Detendant 
has put in Suit an Obligation of 100. wheretore an Iujunction was granted 
for Stay of the Suit; and upon the Defendant's ſhewing his Readineſs 
to perform the Award, *twas ordered that the {aid Award thall be duly per- 
form d by both the ſaid Parties. Cary's Rep. 151. cites 21 Eliz. Reig- 
nolds v. Latham. 5 5 

4. An Award was made, whereby Money was awarded, and the 
Plaintiff would have had it decreed, but it could not, becauſe it was 
not made by any Warrant of this Court. Toth. 18. cites Trin. 24 Eliz. 
Day v. Wood. CC ine, 3 
F. The Court ordered an Award or Agreement to be performed con. 
cerning a Leaſe and other Things. Toth. 18. cites 40 Eliz. Twya v, 
Twyn. Tn 

© An Award was obtain'd by Fraud, by which the Arbitrators did 
award that one of the Parties to the Submithon /ould ſeal and deliver 4 
Bond to the other, after general Releaſes firſt given; all which was done 
purſuant to the Award; and on a Bill to be relieved it was decreed, 
that the Bond to ſtand to the Award, and the Arbitration ittelt, and 
the Releaſes, and the other Bond executed by the Parties, thould be 
brought into Court and cancelld. N. Chan. Rep. 6. per Ld. Coven- 
try, Paſch. 3 Car. 1. Norgate v. Ponder. oy 
J. Bonds enter'd into for Petormance of an Award, were upon Non- Bi! to et 
performance ſued, yer ftay'd by Injunfion. Toth. 89. cites Mich, 6 aide an | 
Car. Wynne v. Swain, —and Man v. Ham. : "> RG, ad 


- - fo be relieved © 


arainſt an 


Actian at Law Fa the Bond of Submiſſion. The Defendant pleaded as to ſo much of the Bill as 


to or exceeded the Penalty of the Bond, whether then the Plaintiff is not intitled to any Relief. 


8. An antient Award touching a Term of 520 Years, performed by one Fut per 1.d. 


Covemry. 
an Au —4 


Party was decreed. 3 Chan. Rep. 20. Poole v. Pipe. 


vas examined, tho" executed by ſeveral Releaſes. 2 Chan Nep. i cite: Har 7 Morgan v Pindar - —- 
Chan Rep 82 cites S. C. | 


| f ö J ſought to ſes. 
aſide the Award and ſtay ing the Defendant's Proceedings at Law, and he jet forth the Submiſſion and 


Award to be fairly made &c, But the Plea was over- ruled, becaule it covered too much for the Plain- 
tif, in all Events, is intitled to Relief againſt the Penalty of the Bond, tho“ the Merits are with th: 
Defendant. MS. Rep. Mich. 1734. Potter v. Davy. But Quere, if the Money awarded had been equal 


„ 
* 
— 
- — — — — — — — — — 1 
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S. P. For if 9. The Court retuſed to confirm or overthrow an Award ſubmitted to 


ef hy the Parties, and Bonds given to perform it, unleſs Circumvention or 
urt they 


how e orruption were proved; But otherwiſe it is if the Award were made b 
Differences, Order of Court. 3 Chan. Rep. 88. 11 Feb. 1635. Greenhill v. 


they chuſe Church. | 
their own ; 
Judges. Chan. Caſes 279. Trin. 28 Car. 2. Cavendiſh's Caſe. 


10. Award made by 3 Perſons nominated by 2 Arbitrators by Aſſent of 


the conteſting Parties, and who. bound themſelves to ſtand to their A. 
ward, was decreed good in Equity, Chan. Rep. 141. 15 Car. 1. Church 
v. Roper. 3 

11. If one Party performs his part of the Award, Chancery will com. 


the other Party to perform his, tho the Award was not made origi- 


8 the Direction of this Court. Chan Rep. 142. 15 Car. 1. Biſhop 

v. Biſhop. . | 

12. 2 Award made by Cordall and the Biſhop 40 Jears ſince decreed 
againſt the Sueceſſor for the Manner of Tithing. Toth. 19. cites Mich. 21 
Car. Colt v. Smith. 5 5 

13. Award was ſet aſide becauſe the Party did not actually aſſent to the 

Reference. Chan. Caſes 87. cites it as the Caſe of Brooks v. Dickens. 

14. A Reference was by Conſent in Court. Exceptions were taken to 


the Award, but the Court by reaſon of the Conſent refuſed to look back 


into it, and ſo it was confirmed, per Ld. Chanc. N. Ch. R. 83. about 13 
Car. 2. Halford v. Bradſhaw. | : 


15. The Plaintiff had Land deſcended to him from his Brother who 


had bought it, but the Defendant brought an Ejectment upon a Leaſe 
for 500 Vears, and an Award being made concerning the Title under 


which the Plaintiff claimed, and the Party that had the Leaſe had not 


erformed but kept the Leaſe, and it came to the Defendant, and the Bill 
is to hold the Land; and decreed if it had been enjoyed under the A- 
ward, 14 Jac. and a perpetual Injunction againſt the Leaſe. 3 Chan. 
Rep. 20. 18 Car. 2. Poole v. Pipe. JJ%%%%%%%Ä%VV eget 
16. The Bill was to be relieved agaiuſt a Bond of 10001. Penalty for 
the Performance of an Award, whereby Poſſeſſion and Profits of Lands ar- 


awarded to the Defendant. The Defendant inſiſts, that there was 20 


Surprize in the ſaid Award, but it was by the Direction of the Plain- 
tiff's Friends, and ought not to be fer aſide, which if it was, it 


would involve many Suits; and inſiſted, that the ſaid Award is 


in the Nature of an Agreement, and ought to be performed. The 
Court taking Notice that the Award in Queſtion was not made by 
the Order ot this Court, but that it proceeded from the voluntary Sub- 


miſſion of the Parties; two Judges being choſen by themſelves, declared 


their Opinion that they ſaw no Cauſe to decree the Award to be ſer aſide, 


nor on the other Side to confirm, or to relieve the Plaintiff, but ordered 


both Bills to be diſmiſſed, the Plaintiff electing to go ro Law. 2 Chan. 
R. 34. 21 Car. 2. Eyre v. Good & al. „„ 


17. The Plaintiff's Suit is to have the fe Award, to which the 


Defendant demurred, and ſays, that the Plaintiff ought to take his Remedy 


at Law. The Court over-ruled the Demurrer, 2 Chan. R. 30. 21 Car. 


2. Alford v. Pitt. 5 


Bond of 18. A Submiffion to an Award by Conſent of Parties by Order of this 


2001. Penal- Court is revocable; for nothing under a legiſlative Power can make 


ty to Tae ſuch a Submiſſion irrevocable which in its Nature is revocable, but an 
to an / 


antercd into Attachment will be granted. Chan. Cafes 185. Tr. 22 Car. 2. Palmer. 
by A. and B. Whettenhall. 


A. counter- | 5 | 
manded the Reference, the Court order d an Injunction againſt the Penalty, and a Trial directed to try whit 
the Defendants were damnified by the Countermand. Nelſ. Chan. Rep. 148. 23 Car. 2. Wilſon v. Barton. 


19. An 


&4 « % W 


— 


19. An Lad about calling a Butcher a Bankrupt was referred to a'T'ri- Arg. §. C. 
al at Law becauſe of the Exce//rveneſs of Damages given on the Award, 3 
3 Ch. R. 76. 1671 or 1672. — v. the Butcher ot Croydon. 57.inpl. 147. 


— 3 Chan, 
Rep. 82. 
cites S. C. — 2 Vern R. 251. in pl. 238. S. C. cited, but ſays there was another Reaſon, vir, it 
was to be referr'd to indifferent Pe) ſons, and it appear 'd that one of the Re ferrees was the Butcher * onen, 
and therefore alſo the Award was ſet aſide. 


20. Submiſſion to 2, an Award by one only 18 not good. Fi in. R. 87. 
Hill. 25 Car. 2. Sowton v. Spry. 
21. An A ward that if the Plaintiff performed it within ſuch a Time he 
2ould have the Craſs ; he did nor perform it within the Time limited, ſo 
No Reliet. Fin. . 22. Mich, 25 Car. 2. Ewes and Reeve V. Black- 
wall. 
22. An Award being made of Things ſubmitted was ſet aſide. Fin. R. Fin. . 


141. Mich. 26 Car. 2. Warren v. Green, Hurtnal & = - 161, Mich, 


26. Car. 2. 
Jones v. Crawley, S. P. accordingly. 


23. An Award made that Defendant 2 convey ſuch a Parcel of Ground 
to the Plaintiff as was agreed on; Defendant pleads, that before the Sub- 
miſſion he and his Wife were jointly ſeiſed thereof, and that ſhe is xo? 2 
Party to the Submiſſion, belides that the Award itlelf is void becauſe of 
the Uncertainty thereot ; for a Piece of Ground is] to be conveyed without 
mentioning what Iſtate therein; Plaintiff's Counſel agreed that this was 
a good Bar to the. Award, yet the Court decreed Detendant to convey 
according to the Agreement, and the Maſter to ſettle it. Fin. Rep. 180. 
Mich. 26 Car. 2 Berry v. Wade. 
224. Finch C. ſaid, he would never decree an Award that ſhould bind 
an Infant. Chan. Caſes 280. Trin. 28 Car. 2. Cavendiſh v. 
25. Award that Guardian procure an Infant to convey, and give Bond 
for that Purpoſe was ſet aſide as unreaſonable ; Per F inch C. Chan, Ca- 
ſes 279. Trin. Trin. 28. Car. 2. Cavendiſi v. 
26. Arbitrators promiſed to hear Mitne 4 but making the Award 2 Show 508. 
betore they had ſo done, the Award was ſet aſide. 2 Vern. 251, in pl." yg 72. Hill. 
238, Cites It as the Caſe of Pitt v. Dockwra. 


| b. does not appear. If an 1 made a Rule of Court by Conſent of Parties be bad in Point of 
Late, yet the Court will compel the Parties to perform it, unleſs there be ſome Corruption, or one Party 
not heard &c. per Holt. Cumb. 303. Mich. 6 W. & M. in B. R. Skip v. Chamberlain. 


A hard Award made «<vithout . one of the Parties was denied to be ſet aſide, becauſe he had otic "on 


and might have been heard if he pleaſed, and as to the Hardbit, the Arbitrators were Judges of their 


own Chooſing, and therefore decreed that the Bill ſtand dilmiſſed with Coſts. 9 Mod. 63. Mich. 19 


Geo. 1. Waller v. King. 


27. Arbitrator promiſed not to make * Award till Smith (who was 
not well) ſhould come abroad; Lord Nottingham inclined for that Rea- 
ſon to ſet it aſide, but it ended by Compromiſe. 2 Vern. 251. pl. 238. 
cited as the Caſe of Smith v. Coriton. 

28. An Award made, and a Releaſe given purſuant thereunto, ſhall 
not effect ſuch as are no Parties to it, Ein. R. 441. Hill. 32 Car. 2. Da- 
Vy v. Harvey, Executors of Audley v. Rea, Beautoy and al. 
29. To fer aſide an Award made on a Reference by Rule of Court Vern. 159 
in a Diſpute of Waſte done by Tenant for Lite were alledged 1. Ex- 1 ot 
ceſhveneſs of Damages 2. Midemeanour in the Umpire, viz. that before 77 775, 
the U mpirage made, Unpire declared he would not meddie, and after Um- r lone He- 
pirage he declared he made it for fear he ſhould be arreited-; whence lis bate; Ld. 
Counſel interr'd that he had been wenaced, 3. Thar after che Submilli- Re: per — 55 


lat Where 
on, Plaintiff had repaired the Premiſſes, and proved Repairs ade, and ONT _ 


ere 


that 40 s. would pertect the Repairs, and theretore pray ed ea ue Ii . 
Nn ES 5 


— 
* 
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Error po e al; Deſemdant inſiſted it ought not to be ſer aſide, without Fraud or 
1 "pe er Partiality proved; that the Umpire's ſaying he would not meddle was 


in ſome Ca- ſome Time betore the Time he was to make his Umpirage, and Defen- 
ſes there may dant had Notice to attend, which he did nor, fo that the Umpire had no 


nnn. 


8 ir in to avoid the Award. North K. diſmiſt the Bill. 2 Chan. Caſes 


wy 3 Paſch. 35. Car. 2. Brown v. Brown. 
the Error : 5 2 | 
does not appear without unravelling of it, and Examination to Matters of Account, he thought it not 
relievable here. Note, in this Caſe the Umpire himſelf, who made the Award, tho' excepted to, was 
read as a Witneſs. | 


de Relief a- Notice ot the Reparations &c. and it he had, it was not material 


3 140. 


The Sub- 30. The Suit was to have a voluntary Award performed, the Defen- 
1 dant inſiſted, it being a voluntary Submiſſion ot the Parties, and the Re- 
and the . ference not directed by this Court, the Award was void, and ought not 
ward was to be performed, and demurred by the Plaintiff's Will. The Maſter of 
not binding by the Rolls ordered Precedents, and upon reading the Award, declared 
er $ * he ſaw no Cauſe to relieve, but diſmiſſed the Bill. This Cauſe was re- 
ce Plaintift heard before the Ld. Ch. Jeffries, who declared he ſaw no Cauſe why 
was to pay the ſaid Award ſhould be impeached; but it was fit that the ſame ſhould 
the Deten- be performed, being in Part executed and aſſented unto, and decreed the 


_ rye A ſame to ſtand confirmed, and the Defendant to perform the ſame. 2 
Releaſe to Chan R. 304. 36 Car. 2. Norton v. Maſcall. | 

the Defen- 5 | $0 3 | 17 5 | | 
dant, and the Defendant was to aſſign ſeveral Securities which he had from the Plaintiff, The Plaintift 
ſold ſome Lands to raiſe the 900 |. expecting the Defendant would receive it, as he gave him Intima. 


tion he would, and tendered him the 900 J. and a Releaſe executed by the Plaintiff, and tho* there was 


no other Execution on the Plaintiff's part of the Award, and tho' the Award was extrajudicial, and not 


good in Strifneſs of Law, yet the Ld. Chancellor decreed it ſhould be pertormed in Specie. 2 Vern. 24 pl. 


16. Paſch. 1687. S. C. But where a Bill was exhibited to have an Execution of an Award, which 
was performed by neither Party, and the Defendant demurred, becauſe there was no Precedent that a 


Court of Equity had ever carried ſuch Awards into Execution, and the Demurrer was allowed, Abr. 
Equ. Caſes 51. pl. 9. Mich. 1704. at the Rolls, Biſhop v. Webſter. | 


31. Where a Submiſſion was to Arbitrators, who differed as to the Sun 
to be allowed, and one was for giving 55 1. and the other inſſiſted on giving 


951. the Servant of the Umpire before the Umpirage made by his Maſter, 


gave out that he was ſure his Maſter would give 150 l. which afterwards he 

did. The Court looked upon this as an Evidence of Fraud and Corrup- 

tion, and therefore decreed the Arbitration Bond to be delivered up. 
= Vern. 101. pl. 95. Paſch. 1689. Anon. . 

Chan. Ca- 32. Equity will not decree an Award, unleſs it be of all Matters re- 

{5 $7. Paſch. ferred, be the Reference with an Ita quod or not. Chan. Caſes 186. 

Colwell Mich. 22 Car. 2. Hide v. Pettit. 5 


v. Child, S. 


P. allowed. But per Lords Commiſſioners, if there be an Ita quod tis not good, otherwiſe tis good for 


ſo much as it ſettles. 2 Vern. 109. pl. 106. Mich. 1689. Hide v. Cootb. 


At the End 33. There being an adverſary Suit between A. and B. the ſame was 


ot the Caſe is | pd + ro Sous | vo 
added viz. referred to J. who made an Award, which was afterwards confirmed by 


Quxre, if the the Court, It appear'd afterwards, that A. at the Time was a Bankrupt, 


Decree upon tho* not known then to be ſo; a Commiſſion of Banrupcy being after- 


a Rehearing wards taken out, rhe Aſignee brought a Bill to ſet the Award aſide, but 


vr Roan re- there appearing no Fraud or Colluſion, the Court denied it. 2 Verr. 
Oy 229. pl. 209. Paſch. 1691. Whitacre v. Pawling. 


35. A- 


ͤ—9äA—Vö 


_ 
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24. Award Was, the Arbitrators being intereſted in the Thing of which 

the Award was made, and theretore ſet too great a Value thereon, and 

in five Days after the Award, the Money awarded was attached by the 

Arbitrators, for Money owing them by the Detendant. 2 Vern. 251. 

pl. 235. Hill. 169 1. Earle v. Stocker. | 

| Award was ſet aſide for Partiality in the Arbitrators, As where 

che Submiſſion was to 3, and becauſe one did not agree with the other 

2, the 2 had Meetings by themſelves; that alone is ſufficient to vitiate the 

Award, and then to let one of the Parties be preſent at their private Meet- 

ings, and admitting him to be heard to 1nduce an Alteration in the 

Award, and induftriouſ]y concealing their Meetings from the other, 

and leaving the drawing up the Award to the Detendant's Attorney, are 

Proots ot the Partiality, and decreed at the Rolls to be ſer aſide; and 

confirmed per Wright K. becauſe the Proceedings of the Arbitrators 

were partial and unfair. 2 Vern: 514. pl. 463. Mich. 1703. Burton v. 

Knight. 

TX If it appears that the Arbitrators went upon a plain Miſtake, either Where there 

as 70 Law or Fatt, it is an Error appearing in the Body of the Award, vas a plain 

and ſufficient bb It _— * Plaintiff failing 7 make out his Caſe Nr 3 
by Proof the Bill was diſmiſſed per Cowper. C. 2 Vern. R. 505. pl. 626. 32; Let. 0 
Mich. 1715. Corntorth v. Geer, DIE I won 


Vern. R. 158. as the Caſe of Robins v Grantham.— And per North K. where the Miſtabe appears 


not, withour examining to Matters of Account, tis not releivable. Ibid. pl. 147. Paſch. 1682. in Caſe 
of Brown v. Brown. Oy Re | 1653, 11 


37. A. ſeized in Fee of a Houſe, deviſed it to M. his Wife for Life, Re- 

mainder to his 6 Daughters in Fee equally. Upon a Trial in an Action 

brought by M. againſt J. S. tor ſtopping Lights, all Matters in Diffe- 

rence as to the Title to the Houſe were referred to Arbitrators, who 

awarded F. . to pay Cofts, and alſo 1551. for the Purchaſe of the Houſe, 

an M. on Payment to convey in Fee. J. S. paid the Colts, and brought a 

Fill againſt M. to convey and procure the Daughters to join; ſome of 

the Daughters were examined as Witneſſes by the Defendant, the Mo- 

ther, wherein they ſwore, that they were willing to join in the Convey- 

ance. The Mother died, and J. S. brought a new Bill againſt the Daugh- 

ters, and the Husbands of 4 that were married, and one that was un- 

married, in order to compel them to convey, and to procure an Infant 

Heir ot one of the Daughters deceaſed to convey when of Age. Ld. C. 

King faid, It the Daughters had been ſole, he ſhould upon loch Conſent 

decreed them to convey, but a// but one of them being under Coverture, 

and one being dead kaving an Infant Heir, not Party to the Bill, their An- 

ſwers could not bind themſelves, much leſs their Husbands, as to their 
Inheritance, and it is impoſſible to bind the Infant Heir; and diſmiſſed 

the Bill 2s to ſuch Part as prayed a Conveyance. 2 Wm's Rep. 450. 

Hill 19&9. Evans 'y, Cogan, © bene „ to. 

38. Bill was for an Account and to impeach an Award made between Quere th 
Plaintiff and Defendant Bercher,zouching a Partnerſhip in buying and ſel- Cie of Er 
ling Diamonds in France in 1719. and che Bill was againſt the Arbitra- Ward v. 
tors, as well as the Party; Defendant B. (the Party) as to the Account Walker, if 
Sc. pleads the Award &c. and the Arvitrators as to a Diſcovery of ſeveral © yu 
Particulars prayed by the Bill, and as to any Relief againſt them, plead no: Kb OW 
the Submiſſion, and that by Conſent it was made an Order of this Court Cc. within the 
Ld. Chancellor allowed the Plea of the Party of the Award to the Ac- 2 Months? 
count &c. but over-ruled the Plea of the Arbitrators, as covering too much "hs 05" 
(viz.) ſeveral Particulars which might tend to thew a Partiality &c. in R% 
their Proceedings &c. Nota, in Debate ot the Cate it was argued, that Paſch. 2Geo. 


an Award made upon a Submithon purſuant to the Statute W. 3. could 2 Alärbes 
| nor v; Cambyi 
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t Uu illi. not be ſet aſide, but for Partiality or Corruption in the Arbitrators com- 
ne reg plained of within two Terms after the Award made, and in the pre. 
erb tent Caſe, rho' the Act of Parliament was not particularly relied upo 
ſays the Opi 5 Age Pon, 
nion ot the yet it appeared that the Submiſſion was made an Order of this Court 
Chief Baron and that was ſaid to be ſufficient to bring it within the Statute; but the 
2 that Bill was filed within a few Days after, ſo that no Ad vantage could be 

ourts of E- 3 : TED 
quity are not taken of not complaining according to the Act within 2 Terms &c. and 
r 16 it was urged, that tho the 2 Terms do elapſe before any Complaint, yer 
allow of Ex- that does not ouſt this Court of Juriſdiction and Power to fer the Award 

ceprionst® alide at any Time for Misbehaviour &c. And a Caſe of Mard and 
within the Walker was cited by Mr. Attorney General, of an Award ſo ſer atide 
Time pre- by Ld. Macclesfield, which had been made under a Submiſlion made à 
ſcribed by Rule of Court. But Ld. Chancellor ſeemed to doubt of, as thinking 
* of the Act of Parliament giving 2 Terms &c. concluded all Courts, and 
Con3 5. all Manner of Equity &c. MS. Rep. Mich. 4 Geo. 2. Canc. Godfrey v. 
Law are; Hercher. 
and that Hale | ; 
and Comyns Barons agreed, but that Carter Baron differed. 


7 


39. A Bill was brought againſt the Defendant a Supercargo for an 
Account in 1721, who in his Anſwer ſet forth that there was a Sub. 
miſſion and Award, and Releaſes given. A Bill was now brought to 
ſet aſide the Award, at leaſt ſo far as related to a particular Parcel of 
Goods charged to have been Sold by him to one J. S. abroad, to the 

Amount of 10,000 1. ſetting forth, that Plaintiffs had received an Account 
of this Tranſaction ſince the Award, and ſuggeſts that Defendant had 
concealed all this from the Arbitrators, omitting it out of the Account 
laid before them, and that the Sale of theſe Goods was entered in a par- 
ticular Book &c. The Defendant as ro Diſcovery and Relief pleaded 
the former Proceedings, Award, Releaſes Sc. Ld. Chancellor ſaid, that 
the Rule that awards cannot be ſet aſide, unleſs for Partiality or Cor- 
ruption in Arbitrators is too narrow; for it there be Fraud made uſe of 
by either of the Parties to miſlead the Arbitrators that is a Reaſon. 80 
in Caſe of a Judgment at Law or a Decree here. And the Facts charg- 
ed amount to this, as ſuppreſſing the Book &c. and omitting Goods out 
of Account laid before Arbitrators. Defendant denies ſuppreſſing the Book 
by Anſwer, but if he did fell and not enter, or not diſcloſe, that a- 
mounts to the ſame Thing, and the Defendant is affected by this as well 
as the other. The Plea goes too far, being to Relief as well as for Diſ- 
covery, for if Defendant be not bound to diſcover, yet if Plaintiffs can 
prove their Caſe, it is too much to ſay they are not intitled to Relief. 
Ms. Rep. Hill. Vac. 15 March, 1734, S. S. Company v. Bum- 


ſtead. 
For more of Arbitrement in General, See Accord, and other 
ot. proper Titles. ET 
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Aſſets. 


(A) What Things ſhall be Aﬀets to an Heir £2 
in Debt. WR 


7 I), 4. 14. r 
11. Cites 
8. C. & S. P. by Hank. Nota there is s Franktenement and Baſe Tenure i in Ancient Demeſne. 


135. by Deſcent in Ancient Demeſfie hall be Aſſets in Debt, Br. Alles 


2. A Reverſion in Fee expectant upon an Eſtate Tail is not Aſſets, Roll Rep: 
becaule it lies in the Will of the Tenant in Tail to dock and bar it} 2 
his Plealure. Mich. 12 & 13 Eltz. between 2 ln and Trafford ad- .* Rep. 


Judged, cited Co. 6. Bredeman 58. b, and Yildmay 42. 234 4 in pl. : 
| * an 


2 Mod. 50. Arg. S. "er. 1 — 287. 


cites 12 Eliz. Trap's Caſe, bur ſeems to intend S. C. 
Paſch. 2 W. & M. in C. B. Kellow v. Rowden. 3 Mod. 257. S. C. & 8. P. accordingly. 
Carth. 126. S. C. & S. P.——— Show. 244. S. C. Freem. Rep. 498. pl. 672. Hill. 1690. B. R 
Round v. Kellow, S. P. accordingly.- So of a Remainder after an Eſtate Tail, and it an Acti- 
on is brought againſt him, he may plead Riens per Deſcent, Arg. 9 Mod. 176. But a Reverſion 
expectant on an Eſtate for Life 1s bp uaſi Aſſets, and ought to be pleaded ſpecially by the Heir, and 
the Plaintiff in ſuch Caſe may take Judgment of Aſſets Cum acciderint; Per Holt Ch. J. Quod Nora. 

Carth. 129. in Caſe of Kellow v. Rowden. —— Reverfioner expectant on an Eftate for Life bound 
himſelf and his Heirs in a Bond, and died, living the Tenant for De. Adjudged that this Reverſion 
| ſhall be Aſſets in the Hands ot the Heir. Ld. Raym. ep, 53- Trin; D. B. Rook v. Cley. 


land. 


3. Tf Lands deſcends to an Heir, this ts Aﬀeets before Entry, or Br Aﬀe by 


eſcent, pi. 


he may enter when he will. 42 E. 3. 10 b. - Te Ce 
4. A covenous Conveyance that Als ſhall not deſcend is not good ; 


per Cur. 3 Rep. 98. b. cites 34 E. 1. Tit. Guarranty $8. and 19 > E. 2 
Tit. Aſſets 3. and 31 E. 1. Tit. Voucher 301. 
5. Cepybold Inheritances, or ſuch Cuſtomary Inheritances ſhall not be 
Anon to charge the Heir in Action of Debt upon an Obligation made *** = 
hy his Anceltor, tho' he binds himſelt and his Heirs. Reſolved. 4 Keeper. 2 


Rep. 22, a. Mich. 23 & 24 Eliz. C. B. Chat. Cates 


Copyholds 


201. Mict. 


26 Car. 2 8. C. Cited Arg. 1 Salk. 188. pf. ;. toward, the 1 


6. A Right (ccithout an) FE, ate in Piſſe aan, Rever/ton or Remainder J: 
lor which a 3 Remedy 1s given by Action, is not Atlers till recover- 
ed and reduced to Poſſeſſion. 5 Rep. 58. a. b. per Cur. Hill. 4 Jac. C. 


B. in Brediman's Calc. 
5. A Rent- ſec which deſcends, for which the Heir has no Remedy & 2 by RY 


is not. ullets, till Seiſin had; per Cur 6 Rep. 58. b. Hill. 4 Jac. in C. 8 * 


B. in Bredinlan' 8 Caſe. Bs 20. in 

. | Caſe of bre 
qugan v. Bromley, S. C. 8 P. but it 1; not becawe it 15 not an In! rerIance, bur becauſe tacre 1s 
eee Arp. 1 Pop. go. cnt Ke $14; 


() OY | 4), 18 


— 


4 42 Aſſets: | 


But now I one demiſes Lands to A. and his Heirs during the Life of F. $. or 


the Stat. 29 if Tenant for Life gants his Eſtate to A. and his Heirs 
Car. 2. cap. 


3. the ſame 


and A. dies, his 
Heir ſhall take only as ſpecial Occupant, and he ſhall not be Charged 


is made liable hereby as Heir in an Action of Debt. 10 Rep. 98. a. Mich. 10 Jac. in 


in the Hands Seymour's Caſe. 
of the Heir, | | 


if he comes to it as a ſpecial Occupant, as Aſſets by Deſcent ; and if no ſpecial Occupant, then it ſhall 
be Aſſets in the Hands of the Executors or Adminiſtrators of the Party.. See Oldham v. Pick- 
ering. 


9. Lands in Ireland are Aſſets to ſatisſy a Bond Debt in England, but 
8 it is otherwiſe of Lands in Scotland. Arg. Vern. 419. cites it as reſolved 
* and Aſcough's Caſe, Lat. 234. and 6 Rep. Dowdale's 

e. = 
1 10. Lands were purchaſed by A. but conveyed to A. and B. but B. to 
be Whig, + c. take nothing. A. dies, B. is decreed to convey to the Heirs of A. theſe 


pl. 259. 8. 5 
N Lands, being Truſt Lands, are no Aſſets in Equity, though the 27 


the Anceſ= be decreed in Equity. Chan. Caſes 12. Trin. 14 Car. 2. Bennet and 


ror's Incum- Brownlow v. Box & al' 
rances on 


the Lands were ſo great, that the Revenue would not pay the Intereſt, for which Reaſon reſolved to 
be no Aſſets in Equity.——-S. C. cited by Ld. Keeper. Chan. Caſes 128. Paſch. 21 Car. 2. in Caſe of 
Prat : 8 where it was held, that a Truſt of Lands was no Aſſets. ——2 Freem. Rep. 139. pl. 
177. 8. C. „ 1 LO 


Nelf. Chan. 11. If Cæſy que Tru binds himſelf and his Heirs in a Bond, this 


BY 134-1" 7ruft is not Aſſets to the Heir, tho' queſtioned in Ld. Chancellor Hide's 


2 Freem Time, but clearly the Truft of a Leaſe for Tears is Aſſets to charge an Ex- 
Ks. 194. | ecutor in Equity. 3 Ch. R. 37. Paſch. 21 Car. 2. in Scacc. in Caſe of 


. 157. Attorney General v. Sands. 


Paſch. 21 | | 3 
Car. in Scacc. S. C. & S. P. in the ſame Words. —— But by 29 Car. 2. cap. 3. the Truſt of an Inheritance 


is made Aſſets at Law, but the Truſt of a Term is not, and by a Clauſe where Judgment is obtained a- 


gainſt the Teſtator the Sheriff may take the Truſt Eftate in Execution. 2 Vern. 248. pl. 232. 
Mich. 1691. King v. Ballet. „ | N | | | 
Land gs in Truſt was decreed to be Aſſets to pay Judgments 2 Chan. Rep. 143. 30 Car. 2. 

Grey v. Colvill 7 ; 

donbted, whether the Truſt of an Eſtate in Fee deſcended on the Heir is Aſſets in Equity to the Satisfacti- 

on of a Debt by Bond in which the Heir is bound? 3 „ 

Truſt of a Surplus where Lands are 5, wn or Payment of Debts &c. if it be a reſulting Truſt to the 

Heir, and is not deviſed away, is Aſſets by Deſcent in the Hands of the Heir upon the Statute of Frauds 

and Perjuries; per Pratt Ch. J. 9 Mod. 190. in Caſe of Roper v. Ratclift. 


* a - ſelf for Lite only Habend' except 
S. C adior- Tail. Reſolved there is no Limitation of Ule of Black Acre, ſo it re- 
natur, and ſults and deſcends, and is Aſſets, Lev. 287. Paſch. 22 Car. 2. B. R. 
__ i 3 Wilſon v. Armorer. ED EE ns 

C. adjor- OE | 
| ran, bt Ibid. 106. S. C. adjudged that it deſcended ——; Salk. 157. pl. 2. S. C. adjudged accord 
ingly. N OO | 


tore excepred, to the Uſe of A. ii. 


13. Mortgagor and Mortgagee ; the Mortgagor died, and the Heir of 


the Mortgagor and Mortgagee join in a Sale of thoſe Lands; Quere, whc- 


ther the Money that comes to the Hands of the Heir by this Sale thall be 
Aſſets to charge him in Equity; and per Finch, Ld. Keeper, ir hal! 
not, no more than he ſhall be charged at Law after Alienation bona fi- 
de. Freem. Rep. 303. pl. 369. Hill. 1673. Anon. | 


Freem Rep. 14. Where the Heir takes by a Will with a Charge as paying 20 l. &. 


20% 15 04: he does not take by Deſcent, but by Purchaſe, and therefore this is nv 
Charnock, Aſſets; per North Ch. J. and Atkins J. 2 Mod. 286. Hill, 29 & 35 
S. C the Car. 2. C. B. Brittam v. Charnock. | 


Court in- 


clin'd that the Heir was not in by Deſcent, but as a Purchaſor by reaſon of the Charge of the 29! 
| | a | beit 


a ut Vern. 172. pl. 167). Trin. 35 Car. 2. Creed v. Covile, S. C. Ld. Keeper 


Raym. 20). 12. Feoffment of a Manor, excepting and reſerving Black Acre to him. 
5 8 8 4 


Re: 


for 


r 


Aſſets. 143 


SP: ſeemed to take this Rule, thar Whereſoever the Heir hath his Election to take one h 
wy Ta that he comes to the Eſtate both ways alike, there the Law for the Benefit of 5 wy 
judges him in by Deſcent rather than by Purchaſe and Deviſe; but here unleſs the Deviſe be void. he 
cannot take but upon the Payment of 20 l. | | , 


15. Reverſionary Lands purchaſed in the Names of A. and B. after the 
Death of C. who has Eſtate for Lite in the ſaid Lands, were decreed to go 
towards Satisfaction ot Judgments. 2 Chan. Rep. 145, 146. 30 Car, 2. 


Grey v. Colvill. 
16. Where a Leaſe for Nears is to wait on the Inheritance, it all be Ibid. 156. in 


Aſſets as to Debts, as well where the Intereſt of the Leaſe is in the Hands Langton's 
- | s | The 1 82 
of a Stranger, and not in the Owner of the Inheritance, As when it is in Ceſ- A 


ty gue Truſt of the Inheritance, and the Intereſt of the Inheritance in 11 | 


ſtrange Truſtee 3 per Ld. Keeper. 2 Chan, Caſes, 152. Mich. 35 Car. 2. no Diffe- 
| BE 5 rence in 
Reaſon.— Where the Inheritance is in 7. ru ſtees, and a Man has a Term in his own Name which is 
limited to attend the Inheritance, and dies indebted, the Term in that Caſe ſhall be liable to his Debts : 
for it is Aſſets at Law ; per Ld. Chancellor; But he ſaid that if one ſeiſed in Fee raiſes a Term, and lodges 
it in Truſtees to attend the [nheritance, and afterwards dies indebted, he never heard that that Tern, 
- ſhould be made Aﬀets, but he had heard it often denied. Vern. 341. in pl. 333. Mich. 1685. 

2 Vern. 54- 55- Paſch. 1688. Arg. ſays that in ſuch Caſe where the Inheritance is taken in the Name of 

Truſtces, it never was pretended but that the Term ſhould be Aſſets. Chan. Prec. 247. Paſch. 

1705. the Maſter of the Rolls cited Ld. Hale's Opinion Mich. 20 Car. 2. in Sir John Saunders? 

Caſe, that a waiting Term ſhall be Aﬀers if it attends an Inheritance in Fee-fimple ; but not if it at- 

trends an Eftate Tail, which is not ſubj?& to Debrs in Equity. S. P. by Hale Ch. B. Hardr. 489. 

Mich. 20 Car. 2. in SCacc. in Sands's Caſe.—11 Mod. 5. pl 22. Paſch. i Ann. B. R. has a Quære 

if Tenant in Tail contracts Debis by Bond, and dies, and it can be made appear that ſome of his Ance ſtors thas 

bought the Eſtate found an old Mortgage upon it for a long Term of Years, which <vas kept on Feot to cvait en | | 

the Freehold and Inheritance, whether ſuch Leaſe in Equity would not be Aſlets in the Hands of the Heir nl 
in Tail, becauſe it is Equity only makes ſuch Leaſes deſcend, and it is the higheſt Equity that a Man's | 
Debts ſhould be paid. 9 Mod. 125, 126. Arg. cites it as retolved in the Caſe of the Creditors of | 1 
the Earl of Pembroke, by ſimple Contract, that they ſhould be paid out of an unmerg'd Term he had | 

in him, becauſe ſuch a Term was a Chattle liable ro their Demands ; but that it the Term had been in a 9 
Trullee for the Earl, it had been otherwiſe, WEE: | | 


_ — — 


17. Upon a Queſtion if the Equity of Redemption of a Mortgage for Years In ſuch Caſe 
F an Eftate in Fee be Aſlets, the Ld. Chancellor's preſent Opinion was, the Heir 
it there was a Surplus beyond the Mortgages, it thould be Aſſets to 9/24 the 

wer Bond Debts. Vern. R . 384. Mich. 1686. Cole v. e Elter 
anlwer ona Debts. Vern. Rep. 410. pl. 394. Mich. 1686. Cole v. zefore Buy 
Warden. | Os | V 
5 5 1 | 3 Queſtion 
was, if the Obligee was relievable here againſt the Heir and Purchaſor on the Statute to prevent frau- 
dulent Deviſes; or if he was to be ſent to Law to get Judgment firſt. Per Ld. Keeper Wright, That 
Statute being introductive of a new Law, the Relief on it muſt be at Law, and that a Bond-Creditor muft 
firſt have Judgment at Lazy before he can redeem a Mortgage for Years, tho' it might be otherwiſe in 
Cute of a Mortgage in Fee. Chan. Prec. 198. pl. 159. Trin. 1-02. Bateman v. Bateman.———Nare, 
Chancery at this Day gives Relief upon the Statute of fraudulent Deviſes in ſuch Caſe. Ibid. added as a 
Note of the Reporter. | e b 

The very Equity of Redemption of a mortgaged Term is Aſtets to pay ſimple Contract Debts; per 
Ld. Macclesfield. Wms.'s Re p. Hill. 1721. in Caſe of Coleman v. Winch. 7, | 


18. If the Equity of Redemption of a Mortgage in Fee, | ſince Tie Equity 
the Statute of Frauds and Perjuries, ſhould be Aſſets in Equity to ſatiſ- of Redemp- 
tv Bond Debts, the Ld. Chancellor inclined that it was; but reſpited his“ n 


Inheritance 


Decree till the Maſter had reported a State ot the Caſe. Vern. Rep. 411. is not Affen . — 
pl. 385. Mich. 1686. Plucknet v. Kirke. 3 Law, =: | 
cauſe tne 


Eſtate is forfeited ; but the Heir having a Right in Equity, that ought in Equity to be liable to ſatisfy a 
Bond Debt, and if the Heir has alien'd or releaſed his Equity of Redemption, to prevent the Creditors 
of the Satisfaction of their Debts, the Court will follow the Money in the Hands of the Heir or his 
Executor. 2 Vern. 61. pl. 54. Paſch. 1688. Sawley v. Gower. Chan. Caſes, 148. S. P. but no De- 
Cree. M. 21 Car. 2. Trevor v. Perrier. 


19. The Heir claiming under a voluntary Settlement ſells the Land. * 

The Purchaſor betore his Purchaſe had Notice that there was a Bond, e 15. 

but there was no Original filed; and before the Commencement of the 5, , 
| | | SUIT 


— 
a. ik „ mt. 
— — 
— — 
* 


1197. % G. 


Grey v. Colvi : ey 2 
donbted, whether the Truſt of an Eſtate in Fee deſcended on the Heir is Aſſets in Equity to the Satisfacti- 


„ 


_w * —  - * 
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142 Aſſets. 


But now by 8. If one demiſes Lands to A. and his Heirs during the Life of F. * 
_= Stat. 29 if Tenant for Life gants his Eſtate to A. and his Heirs, and A. dies, his 
„. Heir ſhall take only as ſpecial Occupant, and he mall not be charged 


. the . . 
4 3 hereby as Heir in an Action of Debt. 10 Rep. 98. a. Mich. 10 Jac. in 


in the Hands Seymour's Caſe. 
of the Heir, 


if he comes to it as a ſpecial Occupant, as Aﬀets by Deſcent; and if no ſpecial Occupant, then it ſhall 


be Aﬀets in the Hands of the Executors or Adminiſtrators of the Party. — See Oldham v. Pick. 
ering. 


9. Lands in Ireland are Aſſets to ſatisfy a Bond Debt in England, but 
it is otherwiſe of Lands in Scotland. Arg.Vern. 419. cites it as reſolved 
in "ona and Aſcough's Caſe, Lat. 234. and 6 Rep. Dowdale's 
Caſe. | 

12 to. Lands were purchaſed by A. but conveyed to A. and B. but B. to 
455 c. take nothing. A. dies, B. is decreed to convey to the Heirs of A. theſe 
fays, that Lands, being Truſt Lands, are no Aſſets in Equity, though the 27 
the Anceſ- be decreed in Equity. Chan. Caſes 12. Trin. 14 Car. 2. Bennet and 


oak Incum- Brownlow v. Box & al 
rances on | 


the Lands were ſo great, that the Revenue would not pay the Intereſt, for which Reaſon reſolved to 
be no Aſſets in Equity. S. C. cited by Ld. Keeper. Chan. Caſes 128. Paſch. 21 Car. 2. in Caſe of 
Prat v. Colt, where it was held, that a Truſt of Lands was no Aſſets. ————-2 Freem. Rep. 139. pl. 


Nelf. Chan. 1 1. If Cy que Truft binds himſelf and his Heirs in a Bond, this 
38 134 m Fruſt is not Aſſets to the Heir, tho' queſtioned in Ld. Chancellor Hide's 


2 Freem Time, but clearly the Truſf of a Leaſe for Nears is Aſſets to charge an Ex- 
Rep. 7. ecutor in Equity. 3 Ch. R. 37. Paſch. 21 Car. 2. in Scacc. in Caſe of 
— 157. Attorney General v. Sands. 


Ach. 14 | 


Car. in Scacc. S. C. & S. P. in the ſame Words. But by 29 Car. 2. cap. 3. the Truſt of an Inheritance 


is made Aſſets at Law, bur the Truſt of a Term is not, and by a Clauſe where Judgment is obtained a- 
gainſt the Teſtator the Sheriff may take the Truſt Eftate in Execution. 2 Vern. 248. pl. 232. 


Mich. 1691. King v. Ballet. 


Land ze in Truft was decreed to be Aſſets to pay Judgments 2 Chan. Rep. 143. ” Car. 2. 
l. hut Vern. 172. pl. 167. Trin. 35 Car. 2. Creed v. Covile, S. C. Ld. Keeper 


on of a Debt by Bond in which the Heir is bound ? 


Truft of a Surplus where Lands are 8 or Payment of Debts &c if it be a re ſulting Truſt to the 


Heir, and is not deviſed away, is Aſſets by Deſcent in the Hands of the Heir upon the Statute of Frauds 
and Perjuries ; per Pratt Ch. J. 9 Mod. 190. inCaſe of Roper v. Ratclift 


| Raym.20). 12, Feoffment of a Manor, * and reſerving Black Acre to him- 
tore excepred, to the Uſe of A. in 


V..  felf for Life only Habend' except | 
SC ator. Tail. Reſolved there is no Limitation of Uſe of Black Acre, ſo it 5e. 
natur, and ſults and deſcends, and is Aſſets. Lev. 287. Paſch. 22 Car. 2. B. R. 


Ibid. 89. Wilſon v. Armorer. 


S. C. adjor- 5 5 | . 
2 ut Ibid. 106. S. C. adjudged that it deſcended —; Salk. 157. pl. 2. S. C. adjudged accord 
ing ly. „ „ | | ED 15 | | 


Ba Mortgagor and Mortgagee ; the Mortgagor died, and the Heir of 


the Mortgagor and Mortgagee join in a Sale of thoſe Lands; Quere, whe- 
ther the Money that comes to the Hands of the Heir by this Sale thall be 
Aſſets to charge him in Equity; and per Finch, Ld. Keeper, ir hal! 
not, no more than he ſhall be charged at Law aſter Alienation bona fi- 
de. Freem. Rep. 303. pl. 369. Hill. 1673. Anon. 
Freem. Rep. 14. Where the Herr takes by a Will with a Charge as paying 20 l. & 


245. pl. 263. he does not take by Deſcent, but by Purchaſe, and therefore this is n 
Brittaine v. 1 


Charnock, Aſſets; per North Ch. J. and Atkins J. 2 Mod. 266, Hill, 29 & 35 
* Car. 2. C. B. Brittam v. Charnock. 


Court in- | | | 
clin'd that the Heir was not in by Deſcent, but as a Purchaſor by reafon of the Charge of the 29]! 
beit 


„ YT 


Aflets. 


1 r take this Rule, that Whereſoever the Heir hath his Election to take one wa h 
— that he comes to the Eſtate both ways alike, there the Law for the Benefit of 8 
judges him in by Deſcent rather than by Purchaſe and Deviſe; but here unleſs the Deviſe be void, he 
— rake but upon the Pay ment of 20 l. | . : 
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15. Reverſfonary Lands purchaſed in the Names of A. and B. after the 
Death of C. who has Eſtate for Lite in the ſaid Lands, were decreed to go 
rowards 3 ot Judgments. 2 Chan. Rep. 145, 146. 30 Car, 2. 
rey v. VIII. | 
" 's | Where a Leaſe for Tears is to wait on the Inheritance, it all be Ibid. 1 56. in 
Aſſets as to Debts, as well where the Intereſt of the Leaſe is in the Hands Langton's 
of a Stranger, and not in the Owner of the Inheritance, As when it is in Ce/— Caſe, Ld 


ty que Truft of the Inheritance, and the Intereſt of the Inheritance in 3 


ſtrange Truſtee ; per Ld. Keeper. 2 Chan. Cates, 152. Mich. 35 Car. 2. no Diffe- 
5 | rence in 
Reaſon. —— Where the Inheritance is in J. ruſtees, and a Man has a Term in his own Name which is 
limited to attend the Inheritance, and dies indebted, the Ferm in that Caſe ſhall be liable to his Debts . 
for it is Aſſets at Law); per Ld. Chancellor; But he ſaid that if one ſeiſed in Fre raiſes a Term, and lodges 
it in Truſtees to attend the [nheritance, and afterwards dies indebted, he never heard that that Tern, 
ſhould be made Aﬀets, but he had heard it often denied. Vern. 341. in pl. 333. Mich. 1685. 
2 Vern. 54. 55- Paſch. 1688, Arg. ſays that in ſuch Caſe where the Inheritance is taken in the Name of 
Truſtees, it never was pretended but that the Term ſhould be Aſſets. Chan. Prec. 247. Paſch. 
1705. the Mafter of the Rolls cited Ld. Hale's Opinion Mich. 20 Car. 2. in Sir John Saunders's 
Caſe, that a waiting Term ſhall be Aſſets if it attends an Inheritance in Fee-fimple ; but not if it at- 
trends an Eftate Tail, which is not ſubct to Debts in Equity.—— Ss. P. by Hale Ch. B. Harder. 489. 
Mich. 20 Car. 2. in Scacc. in Sands's Caſe.— 11 Mod. 5. pl 22. Paſch. 1 Ann. B. R. has a Quzre 
if Tenant in Tail contracts Debts by Bond, and dies, and it can be made appear that ſome of his Anceſtors thas 
bought the Eſtate found an old Mortgage upon it for a long Term of Years, which was kept on Feot to wwait on 
the Freehold and Inheritance, whether ſuch Leaſe in Equity would not be Aflets in the Hands of the Heir 
in Tail, becauſe it is Equity only makes ſuch Leaſes deſcend, and it is the higheſt Equity that a Man's 
Debts ſhould be paid.— 9 Mod. 125, 126. Arg. cites it as retolved in the Caſe of the Creditors of 
the Earl of Pembroke, by ſimple Contract, that they ſhould be paid out of an unmerg'd Term he had 
in him, becauſe ſuch a Term was a Chattle liable to their Demands ; but that it the "Term had been in a 
Trultce for the Earl, it had been otherwiſe, e 


17. Upon a Queſtion if the Equity of Redemption of a Mortgage for Years In ſuch Caſe 
F an Hſtate in Fee be Aſlets, the Ld. Chancellor's preſent Opinion was, the Heir 
it there was a Surplus beyond the Mortgages, it thould be Aſſets to 924 the 

{ 4 Debts. Vern. Rep. 410. pl. 384. Mich. 1686. Cole v. e, Eft 
anſwer Bond Debts. Vern. Rep. 410. pl. 384. Mich. 1686, Cole v. before 4 But 
Warden. | brought. The 
| | : EE Queſtion 
was, if the Obligee was relievable here againſt the Heir and Purchaſor on the Statute to prevent frau- 
dulent Deviſes ; or if he was to be ſent to Law to get Judgment firſt. Per 1.d. Keeper Wright, That 
Starute being introductive of a new Law, the Relief on it muſt be at Law, and that a Bond-Creditor muſt 
frſt have Judgment at Law before he can redeem a Mortgage for Years, tho“ it might be otherwiſe in 
Caſe of a Mortgage in Fee. Chan. Prec. 19S, pl. 159. Trin. 1-02. Bateman v. Barceman,——— Note, 
Chancery at this Day gives Relief upon the Statute of fraudulent Deviſes in ſuch Caſe. Ibid. added as a 
Note of the Reporter. ” = VF . | 5 | 

The very Equity of Redemption of a mortgaged Term is Aſſets to pay ſimple Contract Debts; per 
Ld. Macclesfield. Wms.'s Rep. Hill. 1721. in Caſe of Coleman v. Winch. fo, 


18. If the Equity of Redemption of a Mortgage in Fee, ſince The Equity 
the Statute of Frauds and Perjuries, ſhould be Aſſets in Equity to farif- of Redemp- 
fy Bond Debts, the Ld. Chancellor inclined that it was; but reſpited his 22 - 
Decree till the Maſter had reported a State ot the Cate. Vern. Rep. 411. is not Aſſe 


i is not Aſſets 
pl. 385. Mich. 1686. Plucknet v. Kirke. at Law, be- 
ps 5 | cauſe te 
Eſtate is forfeited ; but the Heir having a Right in Equity, that ought in Equity to be liable to ſatisfy a 
Bond Debt, and if the Heir has alien'd or releaſed his Equity of Redemption, to prevent the Creditors 
of the Satisfaction of their Debts, the Court will follow the Money in the Hands of the Heir or his 
Executor. 2 Vern. 61. pl. 54. Paſch. 1688. Sawley v. Gower. Chan. Caſes, 1,48. S. P. but no De- 
cree. M. 21 Car. 2. Trevor v. Perrier. 


19. The Heir claiming under a v9Juntary Settlement ſells the Land. bern, 455. 
The Purchaſor betore his Purchaſe had Notice that there was a Bond, Er . 
but there was no Original filed; and before the Commencement of the 5. © 


Suit 
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that A. was 


Lords this Decree was confirm'd. —S, C. cited 
2 Vern 466. Mich. 1704. in pl. 425. 


=_ Aﬀets. 

Suit he had covenanted to pay the Reſidue of his Purchaſe. On a Bill 
filed the Queſtion was, it the Money in the Purchaſor's Hands is liable 
to the Payment of this Bond Debt; and the Court thereupon inclined to 
diſmiſs the Plaintiff's Bill. 2 Vera. Rep. 44. pl. 40. Paſch. 1688. Sagit- 
tary v. Hide. 3 5 

2 Vern. 215. 20. A. ſeiſed in Fee, demiſed to Truſtees for a 1500 I. a Year for 

+ i 15 his Wife's Jointure, who re-demiſe to him for a leſſer Term, paying a Pepper 

na . Corn. This Term ſo re-demiſed, being raiſed only for a particular Pur- 

S. P. in S. C. poſe, ſhall not be Aſſets for Payment ot other Debts than the Inheritance 

4 _ been would have been liable to; per 2 Juſtices, the Maſter of the Rolls, and 

Ecreed ac- 
N Earl of Pembroke & al'. 
per Lords 


- Commiſſioners, the mortgaged Terms derived out of the Earl's Inheritance are Affets, and liable to Bond. 


Debts only, and not to Debts by ſimple Contract. Nel. Chan. Rep. 164. Bladen v. the Earl of 
Pembroke, S. C. the Court held accordingly. -2 Chan. Rep. 217. The Earl of Pembroke v. Boy. 
den, S. C. but they adviſed till the next Term. e 8 


- #8. . having a Leaſe or 3 Lives to him and his Heirs from the Church 
and mortgaged it for 99 Tears, if the 3 Lives lived ſo long, and died, the 


Mortgage being forteited, decreed this Mortgage Term, which would 
not have been Aſſets at Law, to be fold for the Payment of Debts. Arg. 


2 Vern. Rep. 54. pl. So. Paſch. 1688. cited as decreed in Ld. Notting. 
: ham's Time in Took's Caſe. ES, 5 

An Equity 23. A. ſeiſed in Fee, mortgages for 99 Jears. The Equity of Redemption 
of Redemp- has always in this Court been adjudged Aſſets. Arg. 2 Vern. 55. Paſch. 
ons 927x688. in Caſe of Baden v. the Earl of Pembroke. . 


Day mad 
Aſſets in Equity. Arg. Vern. 173. 


24. The Judgment againſt an Heir, who has a Rever/ion in Fee de- 
ſcended to him, is only of Aſſets quando acciderint ; and the Creditor 
cannot by Bill in 1 compel the Heir to ſell the Reverſion, but 
muſt expect till it falls. 2 Vern. 134. pl. 132. Hill. 1690. Fortrey v. 
Fortrey. i 


Chan Prec. 25. A. on Sale of Lands takes a Bond from the Purchaſor to pay any 


52. 8. Sum or Sums of Money not exceeding 500 l. as A. ſhould by Will appoint. 
Paſch. 1695. Per Cur. A. having Power to diſpoſe of the 5001. muſt be look'd on as 
indebted to Part of his Eſtate, and decreed it to be Aſſets liable to the Plaintiff's 
B. in zool. Debts. 2 Vern. Rep. 3 19. pl. 306. Trin. 1694. Thomſon v. Towne. 

and B. being „ 5 
his near Kinſman, A. ſettled his Eſtate of about 150 l. a Year on himſelf for Life, the Reverſion to B. 
and his Heirs ; and B. as a Conſideration of ſuch Settlement, gave a Bond to JS. the Defendant, by 
Direction of A. to pay 500 l. to ſuch Perſon or Perſons as A. by Will ſhould appoint. A. by Will re- 


citing the Bond to be in Truſt for him, gives the 5001. to the ſaid J. S. and makes him Executor, and 
_ directs him to pay 501. to D to bind him Apprentice, and 50 l. more to ſet him up, and 20 l. a Year ta 
] S. 


E. for Life. ſues the Bond. B. brought his Bill to ſubject this 5001. to be Aſſets to pay the 300]. 
and 501. more due to him from A. The Ld. Keeper decreed the 5001. to be Aſſets to pay B.'s Debt, 
and he to retain ſo much to ſatisfy himſelf, and pay j S. the Reſidue; and on Appeal to the Houſe of 

y Ld. Keeper as decrecd and affirmed accordingly. 


26. In Debt upon Bond brought againſt the Detendant as Heir to his 
Father &c. and Riens per Diſcent pleaded, the Plaintiff replied Aſſets, 
and Iſſue thereupon. And the Evidence was, that the Obligor, the De- 
fendant's Father, deviſed to the Defendant, his Son and Heir, certain M:j- 
ſuages in Exchequer- Alley in Fee, but chargeable with an Annuity or Rent. 
charge payable to the Defendant's Mother. And it was held by Holt Ch 
that theſe Meſſuages deſcended to the Detendanr, and were Aflers; 
tor (by him) the Difference is, where the Deviſe makes an Alteration of t'* 
Limitation of the Eftate from that which the Law would make by — 
40 


Ld. C. Jefferies. 2 Vern. 52. pl. 50. Paſch. 1688. Baden & al* v. the 


Aſſets. 5 14 6 


and where the Deviſe conveys the ſame Eſtate as the Law would make b 
Deſcent, hut charges it with Incumbrances. In the former Caſe the Heir 
takes by Purchaſe, in the latter by Deſcent. Ld. Raym. Rep. 728. 
Trin. 13 Will. 3. B. R. in Guildhall, London. Emerſon v. Inch- 
bird. | 
27. A. having a Power to charge 3000 l. on his Fftate for ſuch Purpoſes Chan. Prec. 
as he ſhould think fit, by Deed appoints the 3000 J. as a Collateral Secu- 36 pl. nd 
rity tor quiet Enjoyment of an Eſtate he had fold ; but the Appointment he had a 
to be void, if no Incumbrance appears. A. deviſed it to his Daughter. reſulting 
The Creditors of A. brought a Bill to have the 30001. apply'd to Pay- Equity in 
ment of Debts, and decreed accordingly ; per Wright Ld. Keeper. 2 he — 
Vern. 465. pl. 425. Mich. 1704. Laſſels v. Cornwallis. deviſe. but 


| | | not to take 
Place of Creditors, and he had before made an Appointment which ſatisfied his Power, by appointing 
it a Collateral Security. | 


28. A. being ſeiſed of the Tru/t of an Ad votſon in Groſs in Fee, dies 
indebred by Specialty &c. The Creditors bring a Bill againſt the Heir 
at Law and the Truſtees of the Advowlſon, and pray a Sale of the Ad- 
vowlon. The Heir at Law inſiſted that the Ad vowſon was not Aſſets. 
It was argued tor the Plaintiff that an Ad vowſon is Aſſets at Law; that 

it is an Eſtate ot Inheritance, deſcendable, valuable, and ſaleable &c. 
But for the Heir at Law it was argued, that an Advowſon is not Aſſets 
at Law in au Action of Debt, and cited Anderſon Ch. J. in Sir Edward 
Cleer and I Deacock's Cale, Cro. E. 3 59. tho' otherwiſe i» a Formedon 

to bar the Warranty; and that the Reaſon ot the Difference ſeems to be, 
that the Aſſets to make the Warranty a Bar in a Formedon, are to be 
conſidered according to the groſs Value &c. whereas upon a Judgment in 
Debt againſt che Heir the Aſlets are to be extended according to the A2 
nual Value, and there is no Annual Value of an Advowſon, and therefore 
cannot be extended. Tenant by Elegit is to hold Quouſque he is ſatiſ- 
fied, according to the yearly Value &c. and how can that be when there 
is no yearly Value, and when is it that the Debt ſhall be ſaid to be 12- 
tisfied, and the Party have the Advowſon again? That there are other 
Circumſtances of Inheritances which are nor Aſſets at Law, as Copy- 
holds, Eſtates pur auter Vie, before the Statute of Frauds &c. Farther 
in a Formedon the Bar and Satisfaction by Warranty and Alters de- 
ſcended, is not by holding the Aſſets and Profits ro be taken, but the 
Thing itſelf, z. e. the Aſſets are delivered in Satisfaction abſolutely, àc- 
cording to the groſs Value; whereas in Debt the Lands &c. are al wass 
tound, and deliver'd clari Valoris &c. To this it was replied, as to the 
Objection and Inſtance of the Copyhold, that is not Aſſets, becauſe in 
the Eye and Notion of Law it is but an Eſtate at Will, tho Cuſtom has 
now Prod and made it in ſome Reſpects an Eſtate of Inheritance, but 
yet the Tenure is Ad Voluntatem Domini; and another Reaſon, becauſe 
the Lord may not have a Tenant pur upon him contrary to his Will &c. 
and as to the Caſe of Eſtates pur auter Vie, the Heir rook nor properly 
by Deſcent, but as ſpecial Occupant &c. And as to the Diſtinction ot 
an Ad vowſon's being Aſſets in a Formedon, and not in an Action of Debt, 
it is founded upon the ſingle Authority of what Anderſon ſaid obiter, 
and wherein, as to the Point then in Judgment, the whole Court was 
againſt him, Co. Litt. 374. b. is general that it is Aſſets. It is true ic 
is there mentioned with Reference to Warranty to create a Bar in For- 
medon; but the Reaſon there given, and the Books there cited, prove 
it to be Aſſets generally, becauſe valuable, and ſnew how it may be 
valued annually; and it a Value, as admitted, may be put upon it ig 
Groſs, as in the Caſe of Warranty, why may it not by Proportion admit 
ot a yearly Value? as ſuppoſe an Ad vowſon worth 201. then one Twen- 
tieth may be ſaid to be the annual Value, and the Objection of its pro- 
P p Aucing 
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on T 


ducing no annual Profits will not hold, becauſe that proves likewiſe _ 
that no Value ought at all to be put upon it; and the ſole Difhculty 4. 
here is the Manner of Valuing or Charging; but that is no Difficulty in nota 
this Court, which will decree a Sale ot Aſiets deſcended as a more ready tol. 
and compendious Method of Satis faction; and even at Law ſince the Sta- iS 
tute of W. 3. againſt fraudulent Deviſes, if the Heir aliens the Aſſets La 


he is chargeable according to the groſs Value &c. wherefore &c. Lq. 
Chancellor, as to the Point of the Ad vowſon being Aſſets &c. held that 
if it be not Aſſets at Law this Court would not make it ſo, becauſe that 
would be to alter the Law &c. and ſeem'd that as a groſs Value, (as it 
is admitted) may be put upon it, ſo it may be capable ot a Valuation per 
Annum &c. At another Day Ld. Chancellor declared his Judgment, 
and held that the Ad vowſon was Aſſets, and accordingly decreed it to 
be ſold &c. He held that it was a Rule that all Lands, Tenements and 
Hereditaments were extendable ; and that an Ad vowſon was ſo in the 
Caſe of the King, he cited Sir W. Jones 24. An Advowſon was a Thing 
valuable, and lay in Tenure, and might be held by Knights Service 
&c. He referr'd to Fleta and Britton. The 23d of March following 


. . | * Ur 
this Decree was affirmed in the Houſe of Lords, Ey res Ch. J. of C. R. 10 
Price J. and Comins B. being the only Judges in Town, attended; and 
being asked their Opinion, Whether an Advowſon in Groſs was Aſſets in Det 
ſuch Caſe at Law, declared it was; and the Houſe did not divide. chis 
MS. Rep. Mich. 1730. Robinſon v. Tong. e "2 
5 | | Def 
2 3 = Riy 
If a Man * ought to be in Fee. 42 E. 3. 1 hs b. 5 | be 
leaſes for: 5 . 5 ns | = 
Life rendring Rent, and the Leſſor dies, the Heir is vouched, and has no other Aſſets except this Ret: cha 
this is good Aſſets, and ſhall be render'd in Value; per Paſton, which none denied; and yet it is agrees 
that he had no Fee-fimple in this Rent. Br. Aſſets per Deſcent, pl. 17. cites 7 H. 6. 3. 4. | 
— 3 7 5 85 3 En 
2. If a Reverſion upon a Leaſe for Life, with Rent reſerved, deſcends to 3 
the Heir, it is good Aſſets. Br. Aſſets per Deſcent, pl. 23. cites 16 E. ur 
EE T | e | T. 
2 in * 3. In Caſe of the Deſcent of a Franktenement without Profits, 0: at 
2 N where the Heir had the Profits without the Franktenement, Quzre a 
pleaded Con · if in either of theſe Caſes it would have been Aſſets to charge him 3: Sm 
- firmation Common Law. 8 5 
with War- | „„ | EE 1 5 L. 
ranty and Aﬀets deſcended, the Plaintiff ſaid that his Father <vas indebted to the K. and he ſeized for the . OB 
Debt, and the Father died, and the ron | committed it to him till the Debt be paid rendring ſuch Rent, Ve 
which Debt is not paid, abſque hoc, that he had other Aſſets; Quære, for the Frank- tenements is agreed 
to be in the Heir. Br. Aſſets, per Deſcent, pl. 9. cites 43 E. 3. 9. | 
And it was ſaid if Land of 40 f. per Ann. deſcend charged with Rent of 26 s per Ann. this is not Aſſets 
of 408. neverthelcſs this ſeems to be where the Charge is of an Eſtate of Franktenement, but here the VN 
Charge is only a Chattle, and the Franktenement not charged, therefore Quære. Br. Aſſers per Deſ⸗ tc 
cent, pl. 9. cites 43 E. 3. 9. ” 
So where the Plaintiff ſaid that Aſſets deſcended to the Heir in R. and that he had conveyed them away 5 


by Fraud to toll him of his Action, of which Lands the Heir took the Profits; and the Defendant 
ſaid, that he made a Feoffment to J. N. in Fee upon Condition, and as to the taking the Profits no Law 
will put him to anſwer, and it was not adjudged ; nevertheleſs, it ſeems that it is not Aﬀets to charge (_ 
him, for he had no Franktenement in him of it. Br. Aſſets per Deſcent, pl. 10. cites 48 E. 3. 32. 


4 An 
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. An Annuity is no Aſſets, for it is only a choſe en Afion ; Quod Kelw. 124 
nota bene. Br. Aſſets per Deſcent, pI. 26. cites Doct. & Stud. lib, 5 : 
tol. 76. | | us incerti 
F. If a Manor deſcends to an Infant, and after a Tenancy eſcheats, ſuch temporis. 
Land eſcheated ſhall be Aſſets by Deſcent. Finch 17. b. 


(c) At what Time it ſhall be Aſſets by the having 
of it. 


—_— 


1. IF he hath Aﬀets at the Day of the Writ purchaſed, or after, this 
ſhall be Aﬀets, and ſhall charge him. 42 E. 2. 10. 
2. But if he had Aﬀets by Deſcent, but not at the Day of the Writ * For if he 


urchaſed, nor after, this ts not Aſſets to charge him, * 42 E. 3. had Acts, 
b b. 26 U. 8. 1. 48 E. 3. 32. U. — and alien'd it 


before the 

3 0 | Writ of 
Debt brought he is diſcharged ; Contra in Formedon brought by himelf after the Aſſets alien'd; for 
this is his own Suit. Br. Aſlets per Deſcent, pl. S. cites S. C.——lIbid, pl. 27. cites 13 E. z. S. P. ac- 
:ordingly. | 1 . : 

The Reaſon why an Heir cas not chargeable for the Debt of the Anceſtor after Sale of the Aſſets by 
Deſcent was, becauſe he was charged as Tertenant only. Poph. 155. Hill. 1 Car. in Caſe of Bowyer v. 
Rivet, e e 


3. Ik the Heir aliens the Aſſets by Fraud to ouſt the Debtee of his Br. Aſſets 
Action, and rakes the Profit to the Value of the Debt, thts ſhall be Al- 1 | 
ſets. 48 E. 3. 32. b. SSL . C. [which 
55 | ſee at (B) pl. 
3.])—Ibid. pl. 27. cites 13 E. 3. and Fitzh. Tit. Debt 140. Note, that the Heir ſhall not be charged if 
he has not Aſſets the Day of the Writ purchaſed ; and Brooke ſays, Ideo vide, that if he has alien'd 


the Aſſe ts before the Action of Debt brought and retook, he is in of other Eltate, and fhall not be 
charged. „ | : 


4. Debt was brought againſt C. the Heir of B. the Heir of A. upon a The Devi- 
Bond of A. in which he bound his Heirs. C. pleaded a falſe Plea, and 838 
Plaintiff had a Verditt at Lam for Recovery of his Debt, but C. died be- of the De- 
*ore the Day in Bank having deviſed his Lands to the Defendant his Son. fendant at 
The Obligee by Bill would charge the Lands with this Debt recovered Law zgain(s 
at Law, but rendred fruicleſs by the Act of God, and the Cale of e 
Parker v. Dce was cited as a Precedent, but Ld. Chancellor diſmiſſed ien. 2 
the Bill. Vern. 400. pl. 373. Paſch. 1686. Holley v. Weedon. os. Cale 

by | | | : PL — 20.3 ©. 
I d. Jefferies ſaid, that there was no Colour of Equity in the Caſes unleſs you will have it chat e 

dant at Law died maliciouſly before the Day in Bank on Purpole to deicat the Plauntiſt of his Debt. 
ern 01. $. C. 1 | EE | 


5. The Creditors by Bond, by Virtue of the Statute 3 & 4 W. & See Lit. 
M. cap. 14. ſhall not follow the Eſtate in the Hands ot the Alienee; 1 | 
tor the Perſon ot the Heir is the Debtor, and not the Lands, and con- F.“ 
ſequently the Lands in the Hands of an Alienee can be charged with 
nothing but what is an 7mmediate Lien thereon, which the Bond is not; 
per Ld. Macclesfield. Ch. Prec. 512. pl. 316, Hill. 1718. in Caſe ot 
Coleman v. Wince. — — eee. 


(D) n 


8 Aſlet s. 


Har (D) How the Judgment ſhall be againſt him. 


(B. z and (C) 


Hee Tit. 1. IN an Annuity againſt an Heir upon the Grant of his Fat 
1 I if the Delendant pleads Aug — nothing by 12 and 1 
Notes there, found that he hath ſome Land in certain by Delcent, but * not to the 
_ Ibid. pl. Value, pet he (hall be charged for the whole Annutty. 5 B. 2. Annut- 
* _ ty 21. adjudged for his Falſity. 19 E. 3. Annuity 26. adjudged, 


2. But otherwiſe if he had pleaded the Certainty, how much he 


had by Delcent cc. 5 R. 2. Annuity 21. 19 E. 3. Annuity 26. 


E) Pleading of Aſſets by Deſcent. 


1. IN Debt againſt an Heir upon the Obligation of his Father, the De- 
fendant ought oo be named Heir to th: Obligor, Br. Aſſets per De- 
ſcent, pl. 10. cites 48 E. 3. 32. 85 


z Salk. 180. 2. Debt upon an Obligation againſt an Heir. The Defendant pleads, 


S. C. 2 that his Father was ſeiſed of Black Acre, and made a Leaſe for 99 Tears, 
_ and the Reverſion deſcended to him, and that he had Riens præter. The 
terial, be- Plaintiff replies, that he hath Afſets deſcended in London. The Defendant 
cauſe the demurs. Reſolved, that the Replication was naughr, becauſe he does 


Reverſion gog anſwer the Defendant's Bar, nor traverſe when the Defendant did of- 


which fol- fer him an iſſuable Point; for he ſhould have ſaid that he had Aſſets beſides 


lows 1s not 


chargeable ; the Reverſion, or elſe have prayed Fudgment, and have had Execution by 
for the An- a Sci. Fa. when Aſſets ſhould deſcend, Freem. Rep. 160. Paſch. 1674. Os- 


ceſtor had 
lea the berſton v. Stanhop. 


Lands upon Truſtees to the Uſe of himſelf for Life, Remainder to the Heirs Male of his Body, Re. 
ma inder to his own right Heirs, with Power for the Truſtees to make Leaſes, ſo that this was a Leaſc 
made by them, and if the Reverſion ſhould happen before the Eſtate Tail ſpent, he had ſtill a Rever- 
ſion but after an Eſtate Tail. 2 Mod. 50. S. C. and ſtated according to 3 Salk. the Plaintiff replicc 
proteſtando, that the Settlement is fraudulent, & pro Placito dicit that he has Aſſets by Deſcent ſuſſici- 


ent to pay him; upon Demurrer by Defendant, the Court held the Præter idle, and the general Re- | 


plication good; and Judgment was given for the Plaintiff, _ | 


It is there 3. Where the Father ſettled his Lands to the Uſe of himſelf for Life, Re. 
* ay ur mainder to his eldeft Son in Tail Male, Reverſion to his own right Heirs. 
be e ,, and died, leaving Iſſue 2 Sons; the eldeſt, who was Tenantin Tail, en- 
Heir to the tred, and had Iſſue one Son, and died, which Son died without Iſſue, 


Obligor, be- ſo that the Eſtate Tail was ſpent, then the younge/t Son of the Father . 


_ cauſe the 3,07 ; Adjudged, that theſe Lands ſhall be Aſlets in his Hands to an- 


Heirs in Tail 
were never : 5 a . 
actually ſeiſ. be charged as Heir to his Father, without naming the intermediate Deſcen: 


ed in Fee; to his elder Brother and Nephew? 3 Lev. 286. Mich. 2 W. & M. in C 


and Judg- B. Kellow v. Rowden. 


meat accord - 3 | | 

ingly —3 Mod. 253. 8 C. adjudged by three Tuſtices, contra Evre, for the Plaintiff, that it wa 
good without naming the intermediate Remainder. -Show. 244. S. C. adjudged according). 
Carth. 126. S. C. adjudged accordingly. —— Salk. 178. S. C. Frcem. ep. 498. pl. 0+ 
Hill, 1690. B. R. Round and Kello, S. C. adjudged accordingly. | 


See (A) pl. 4. A Rever/ion expectant on an Eflate Tail is not Aſſets to charge the 
8 Heir upon the General Iſſue of Riens per Deſcent ; Agreed per tot. Cur. 
" + © Carth. 126. Paſch. 2 W. & M. in B. K. in Caſe of Rellow v. Rowden. 

es 5. Motior 


- ſwer the Father's Debts; and the ſole Queſtion was, Whether he thoulc 


_ 7 


K 


— —_ 


Aſſets. 


*— —— 


n 


5. Motion in Arreſt of judgment, becauſe upon the Iſſue of Riens per 
Deſcent the Jury had found that Lands came by Deſcent ſufficient to anſwer 
the Debt and Damages, and had not ſet out the Value of the Lands deſcend- 
e under the Statute W. 3. The Counſel for the Plaintiff anſwered, that 
it was a Replication at Common Law, and not under the Statute, and a 
Rule made Niſi was diſcharged. Barnes's Notes in C. B. 325. Mich. 
12 Geo. 2. Mathews v. Lee | 


(E) In what Caſes Scire facias lies of Aﬀets Quando 
acciderint. e 


1. IN Formedon, the Defendant pleaded Warranty of the Auceſtor with 
1 Apets deſceaded in Fee, and the Demandant was an Infant, and the 


Tenant was compelled to thew where the Aſſets lay, and ſon he did 


Scil. at W. and no Mitchiet per Finch; tor in the Reſummons, it Land 
deſcend after to the Heir, the Tenant 1hall allege it, and by him if the 


Demandant recovers aud Land deſcends after, the Teaant ſball have Proceſs 


to recover it, and this by Scire facias. Br. Aſſets, per Deſcent, pl. 7. 
cites 40 E. 3. 39. and 11 E. 4. 21. 

2, By Finch, 40 E. 3. In Formedon Warranty is pleaded, and the De- 
mandant recovers, and Aſſets deſcends alter, there the Tenant ſhall have 
Scire Facias to re-have his Land; tor this Record ſtands in Force, be- 
cauſe the Demandant recovered. Br. Scire Facias, pl. 130. | 


3. But by 11 H. 4. 21. In Formedon, the Tenant thall have Scire Fa- 


cias in this Caſe, to have over in Value as he thall have in Voucher, where 
the Vouchee has nothing at the Time &c. but Aſſets come atter. Br. 
Scire Facias, pl. 1 30. _ „%%% a 

4. In Replevin the Caſe was, Tenant in T.1i! of Rent purchaſed the Land 
in Fee, and made Feoffinent with Warranty aud died; and Aſſets deſcended, 
and the Iſſue in Tail made Avowry for the Rent, and the Paintiff pleaded 
in Bar the Feoffment with Warranty, and the Aſſets &c. and per Vaviſor 
Juſtice, it is no Plea ; for the Rent is nor to be recovered in Avowry, 
but only the Defendant ſhall have return; and here it Iſlue arites upon 


the Aſſets, and it is found that he had nothing by Deſcent, yer it Land 


deſcends after, he ſhall not have Scire Facias to have that which is de- 
ſcended in Value; tor no Rent was recovered againſt him, tor che A- 
vowant is always ſuppoſed in Poflethon. Br, Scire Facts, pl. 142. cites 
21 H. J. 10. N 

5. But in Cui in Vita Aſſiſe of Hordanciſtor, Foriuedo? & . and Aſſets 
is pleaded, and it is found that he had nothing, and Aſiets is deſcend- 
ed after, the Tenant ſhall have Scire Facias againſt the Heir ; tor he loſt 
the Land in the firſt Action, and therefore it is Reaſon chat he thould 


recover in Value, quod nota good Reaſlon. Br. Scire acids, pl. 142. 


cites 21 H. 7. 10. 1 | 
6. In Debt againſt the Heir upon the Bond of his Ancettor, Judg— 


ment was given tor the Plaintiff ro have « dry Revergron, Ot u, decide 


ritt. Noll. Rep. Sep- 34. Trin. 12 Jar. B. R. Anon. 


or more of Aſſets in General, See Charge, Srcccutor. Lit, Pap⸗ 
meln, Doucher, © BS D. 3) and PTOD&" 7 1 leg | 


Q © . Aſhton» 
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Aſſignment. 


(A) Aſſignment. What is. 


1. F Diſſeiſee releaſes to Diſſeiſor, the Diſſeiſor is an Aſſignee by the 
Releaſe. See Voucher (C. c) pl. 5. cites 26. Aſſ. 39. 
2. A Deviſe is an Aſſignment, and ſo a Breach of Condition not to 
aſſign; per Rhodes J. Golsb. 49. pl. 10. cites 31 H. 8. 
3. Common Recovery is an Aſſignment, per Hobart Ch. J. Hob. 25. Trin. 
9 Jac. in the Caſe of Roll v. Osborn. 


— A ; 


() Of Things not aſſignable. The Effect thereof. 


1. A SSignment transferring a Thing which it cannot transfer, yet it 


may be good as a Covenant; per Hale Ch. J. Mod. 113. pl. 12 


Paſch. 26 Car. 2. B. R. Deering v. Faringdon. 


2. Where a Bond is aſſigned over with a Letter of Attorney therein to 
ſue, and a Covenant not to revoke, but that the Money fall come to the Uſe 
of the Aſſignee, altho the Obligee be dead, yer the Court will not ſtay 


Proceedings in a Suit upon the Bond in the Obligee's Adminiſtrator's 
Name, tho proſecuted without his Conſent, for that thoſe Aſſignments 
to receive the Money to the Aſſignee's own Uſe, with Covenants not to 
revoke, and alſo with a Letter of Attorney in them, altho* they do not 
veſt an Intereſt, yet have ſo tar prevailed in all Courts, that the Grantee 
bath ſuch an Intereft, that he may ſue in the Name of the Party, his Ex- 


ecutors, or Adminiſtrators. L. P. R. 103. cites Paſch. 12 W. 3. B. R. 


Dy v. Carringdon. ” = 
3. It one aſſigns a Bond over, tho' it be not in its Nature aſſignable. 
yet it is a good Agreement, that Aſſignee ſhall have the Money to his ore, 


Uſe; per Cur. 12 Mod. 554. Trin. 13 W. 3. in Cafe of K. v. the Parif) 


of Aicles. . 

4. An Apprentice is not aſſignable over, yet if the Maſter makes a 
Contract with another, that the other ſhall have the Service of the Ap- 
prentice, that is good between themſelves; and tho' the Words art 
grant, aſſign, and turn over, which indeed cannot alter the legal Inte- 
reſt ot the Apprentice, yet it amounts to an Agreement, that he ſhal! 
ſerve the other during the Time; per Cur. 12 Mod. 553. Trin. 13 W. 

in the Caſe of the King and the Pariſh of Aicles. 
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* 
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(C) In what Caſes Grantee may aſſign, in Reſpect of 
the Words of the Grant. 


1. HERE I give Land to a Man, rendring to me and my Heirs cer- 

1 tain Rent, with Diſtreſs jor me and my Heirs, and I grant this 
over, my Aſſignee may diſtrain, tho' no Aſſignee is mentioned in the 
Deed; by the Juſtices. Br. Deputy, pl. 3. cites 11 H. 4. 65. 


(D) Aſſignable; what. 


1. F a Man has an Annuity to him and his Heirs, he * may make an S. P per 
1 Aifligment over of it; per Thorp. But Belk. contra, for it is only AsKkue, .. 
2 Choſe in Action as Debt. Br. Deputy, pl. 2. cites 41 E. 3. 27. quod nemo 


negavit ( But 
| Rk 8 5 : | Brooke ſays, 
(uxre, if it be not but a Choſe in Action.) Br. Deputy, pl. 6. cites 19 H. 6. 42.8. P. Br. Ibid, 


pl. 15. cites 21 E. 4. 20. by the beſt Opinion. 


2. If one aſſigus over his Debt to another, and the Debtor agrees to it, 
yet the Aſſignee hall not have Action, nor the Debtor is not diſcharged 
againſt the Aſſignor; per Cur. Quod nora, Br. Dette, pl. 177. cites 
11 H. 6. 7. & 16. VV 1 . - 
3. The Office of a Parker or Steward cannot be end without ſpecial 
Words of Aſſignees. Arg. 4 Le. 244. in Caſe of the Earl of Rutland v. 
Spencer, Cites 21 E. 4. 20. „„ = „ . 
J. An Authority is not aſſignable; As he that has Letter of Attorney to 8. F. by 
make Livery cannot grant it to another. Arg. 2 Roll Rep. 6. cites 9 ch F. 830 : 
H. . „ 5 . J. in pl. 2 
F. A Choſe in Action may be aſſigned over for lawful Cruſe, as a juſt Ld. Keeper 
Debt, but not for Maintenance. Br. Choſe in Action, pl. 3. cires 15 ny, ny 
IT. 7. 2. : | would not 
| | | | | protect the 
Aſſignment of any Choſe in Action, unleſs in Satisfaction of ſome Debt due to the Aſſignes; bur nor 
when the Debt or Choſe in Action is aſſigned to one to whom the Aſſignee owes nothing precedent, ic. 
that the Aſſignment is voluntary, or for Money then given. 2 Free. 145. pl. 185. 5 


6. But a Choſe in Action Real as Entry, he cannot grant over; and it is Br. Patents, 
not like to an Choſe in Action Perſonal or Mixt, as Debt, Ward &c. in eires 
See Br. Choſe en Action, pl. 14. cites 33 H. 8. ee, „„ 
J. Tho' a judicial Office is granted to A. aud his Aſigus, yet A. cannot len Orcs 
* . 5 | 1. 
allign it. Jenk. 141. pl. 89. 3 8 Mee 5 
A. and his Aſſigns gives Power to grant it over; per Hobart Ch. J. Hob. 172 


g. An Husband poſſeſs'd of a Leaſe for Years aſſigns it to B. in 2 
for himſelf and his Wife. The Husband cannot aſſign this 7ruft ; tor u 
Trutt is nothing in Law, and Uſes being aboliſhed and joined to che 
Poſſeſſions, this Truſt cannot be ſaid to be an Uſe; tor if ſo, the 27 H. + 
of transferring Uſes into Poſſeſſion, would be ro no Purpole ; tor this 
Statute requires a Seiſin to the Uſe ; but there is only a Pojjeiſion in 
Letlee for Years, Alignment of Truſts begets Striſe and *lalntenance, 


4 
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1 Aſligument. 
5 and are void ia Law; by the Judges of both Benches. Jeank. 244. 
pl. 30. 2 . 

Noy 52. S. P. 9. A Bond cannot be aſſigned to a Subject, unleſs for a Debt due by un 
Harvey v. Aſſignor to Aſſignee; tor otherwiſe it is Maintenance; per Cur. 3 Le. 
Bateman. 234. Mich. 32 Eliz. in the Exchequer. South v. Marth. 8 
Debts, tho 10. There cannot by Law be any Aſſigument made by any common 


A n wg Perſon of his Debt; per Cur. Cro. 180. pl. 18. Irin. 5 Jac. in Scacc, 


— 


Aer 


are on good in Caſe of the King v. Twine. pe 
Conſidera- | f ? a 
tion aſſignable in Equity. Arg. 2 Chan. Caſes, 7. and ibid. 36. Trin. 32 Car, 2. decreed accordingly in C 
the Caſe of Faſhion v. Arwood. | 9 
By the Law of Merchants a Merchant may aſſign Debts. Arg. 2 Chan. Caſes, 37. admitted. 
A Debt on 11. A Debt recover'd in a Court of Record cannot be aſſigned over; per : 
. hee tot. Cur. Brownl. 33. Mich. 10 Jac. Anon, _ E 4 
ſign'd ; but whether a Debt decreed in Chancery may, was not reſolved. Arg. Litt. Rep. 116. cites Sir | 1 
Miles Fleetwood's Caſe ; but ſays, that this being a Debt in Conſcience only, and not on a Judgment in | 
a Court, whereof the Law in ordinary Proceedings takes Conuſance, it was not transferrable. | . 
| | | 01 
12. Contingent Benefits, which are annex'd to an Eſtate, and to an Intereſt, l 
may well be aſſigned over. Agreed per Cur. 3 Bulſt. 254. Mich. 14 Jac, ; 
5 in Caſe of Havergill v. Hare. x 5 
S P. and 13. A Choſe en Action is “ aſſignable zo the King. Arg. Sti. 2 1. Paſch. ? 
that he may 23 Car. B. R. The King v. Holland. N 
take it with- | WET, f 
out Deed inro11'd, it being only a Chattel. Br. Choſe en Action, pl. 4. cites 21 H. J. 19. | 
| * S. P. by Parker Ch. J. and the King or his Grantee may ſue for it in their own Name, cites 21 H. v 
J. 19. and ſaid that tho' generally the Grantee ſued in the King's Name, that was only in order to take ; 
Advantage of the Prerogative. Wms.'s Rep. 252. Trin. 1714. in Caſe of Miles v. Williams. g 
N. Chan. 14. Aſſignment of a Deorce is void in Law, and being ſo ought not to 2 
5 5 15. be mentioned againſt the Rule of Law in a Court of Equity, no Conſi- 1 
in coridem deration appearing to ſupport the ſame, which thould make it better in 2 
| Verbis — Equity than at Law. 3 Chan. Rep. go. 17 Car. The Earl of Suffolk r 
2 Freem, Greenville, eu 1 { 
Rep. 146. t 


pl. 191. 7 Car. 1. S. C. and ſeems to be taken from one of the Reports abovementioned. 


| 1 c 
15. Lands were ſettled to raiſe Money tor Daughters Pcrtions. Os v 
of them married F. S. and died before her Portion paid. F. F. took Al- 8 
miniſtration to her, and aſſigned all his Intereſt to W. his Son by a to: WM 7 
mer Venter. J. S. died, and W. ſued in Equity tor the Money. It » 
inſiſted, that rho? Choſes en Action might on a Conſideration be aſſigued 
here by the Party that had the Intereſt, and the Aſlignee might recovc: 
them, and that the Aſſignor's Releaſe atterwards, unleſs without Notice, 
and on Conſideration paid to the Releſſee, would not hurt the Affignee, | | 
yet the Aſſignment being by an Adminiſtrator, and not by him that hat I . 
it in his own Right, this had never been good; tor there might be a |. | 
Creditor to ſatisfy the Inteſtate &c. [or, a Creditor of the lnreſtare's to | 4 
ſatisfy &c.] Ld. Keeper thought there was a contiderable Diflerenc- 
between an Aſſignment of the Party and of the Adminittrator, where the 
Adminiſtrator was a Stranger, and had no precedent Right, and no Co- 
lour of Right, but merely by the Adminittration ; but that here the Ad- 
miniſtration was pro Forma only; tor here J. S. had a Right to che Mo- 
ney, as a Portion or Proviſion tor his Waite, and every Nian has no: 
ready Money to give his Daughters, bur their Porcions are to be pro 
vided tor by this Means, and therefore it is reaſonable to advance or 
promote the Eſtabliſhing ot them, 1o as they may be dijpoicable by the 
5 Husband. 


1 


2 
5 — 


-..4C 
_— ——— - 


* 
— — * 
— — — 
* < <—-z* 
K HA by = 
2 


* 

* — ä 
"Oy * W —_— 

he cds. As. td 


3 Aſſignment. 153 


GEES 


— 


w , * * 
” _ — 2 2 # 
— ” — 48 0 © — 
* * 
-3 — 2 
— — — 
— 
n - 


Haxband, (who ſertles a Jointure) as Money itſelf may be; ad £6 6 de- 
creed for the Plaintiff, Chan. Caſes, 170. Trin. 22 Car. 2. Hurſt v. 


Goddard. 
16. An Intereſt in aTruſt is in Equity aſſignable or deviſable; per Wyld Tenant f-: ' 1.5 
Chan, Caſes, 211. Trin. 23 Car. 2. in Caſe of Cornbury v. Mid- Proc Witty 1 


| over to 
dleton. | make a Join 
5 6 c | ture of 5001 
r Ann. in Conſideration of Marriage and 10, ooo l. covenants to make ſuch Jointure, but dies withous 
doing it. It was held that the Articles are a Lien on the Eſtate, and that by the Ex:cution of them tho | | 
Covenantor became a Truſtee for the Feme, antil that ſuch Truſt is deviſeable and aſſignable in Equity. 9 
g Mod. 19. Lady Coventry v. Ld. Coventry. | | 


17. Bonds are aſſignable in Holland, and therefore an Aſſignment 
of Bonds there, according to their Cuitom, are allowable here; by ! 
the Ld. Keeper. Chan. Caſes 232. Trin. 26 Car. 2. Athcomb's Caſe. | J 
18. One was to receive a Proportion ot Damage from the Town of Mod. 114. Tn 
Hamborough, and it was fipulatea, that the Town ſhould pay fo much to pl. 12. Paſch. | | 
the Parties that had ſuffered ; one whereof aſſigned his Part or Proporti- 26 Car. 2. B. | 
on of the Repargtion to another, not withſtanding which, he atter receiv- 0 
ed the Money to his own Uſe ; whereupon the Aſſignee brought Cove- 
nant againſt him, and the Words of the Deed were only Aſfgnavit and 
Tranſpoſuit ; and tho' the Thing in ap” ge Was not alhgnable, yer it 
Vas enough to bind the Aſlignor to futler the Aſſignee to enjoy it. 12 | 1 
Mod. 554. per Cur. cites the Caſe of the King v. Farringdon. 180 | | 1 
19. A bare Power is not aſſignable, bur where it is coupled with an 2 Jo. 205. 
Intereſt it may be aſſigned; agreed per Cur. As where a Leaſe was made Faich. 34 | L 
with Power for Leſſor, his Heirs and Aſſigns, to cut down, grub up, 8 R. = 1 
and ſell Trees; and Leiſor granted ſome ot the Trees to J. S. who Aſters, alias Pb 
with his Servants entered and cut them down; and it was objected, Arthur, S C. 3 
that this was a Power annexed to the Reverſion only, and not aſſignable; and Judg- 7 
and that he might have juſtified under the Leſlor, but not in his own CO 5 3 
Right. But the Court held that an Action doth lie in this Caſe, both but adds, 
againſt the Leſſor and his Aſſignee acting under his Power, and agreed Quzre ac 
that here was an Intereſt annexed to the Power, for the Letlor might hae Materia, 
ſever the Trees trom the Reverſion; whereupon Judgment was given 8 ” 
tor the Defendant. 2 Mod. 317, 318. Trin. 30 Car. 2. B. R. Anon. . 
of Heirs or Aſſigns, and it ſeems that Aſſigns were not mentioned in the Liberty n it 
was objected for the Plaintiff that the Liberty to fell &c. ] was annexed to the Reverſion, and not 


granted to the Defendant, who was Vendee of the Trees only; but non allocatur, for the Liberty 
was annexed to the Trees, and as incident to them, aſſignable with them. | 


20. Arrears of Rent &c. is a Choſe en Action, and not aſſignable. See 
| Skin. 6. 26. Mich. and Hill. 34 & 35 Car. 2. B. R. Kingdom v. Jones. 
21. After an Ejetiment brought by Conuſee of a Statute, and a Liberate re- 
turn'd, the Lands areſuot aſſignable before Entry ; by the Opinion of Holt Ch. 
J. Dolbin and Eyre 0 as it ſeems; and Holt ſaid he had known this before 
Juſtice Ellis in the Circuit, and held not athgnable tor want ot an actual 
Entry and Poſſeſſion. Show. 290. Mich. 3 W. & M. Hannam v. Stephens. 
22, It has often been doubred if a Leaſe for J ears before Entry and Poſ- 
ſeſſion be aſſignable; per Dolben J. Show. 291. Mich. 3 W. & NI. in 
Caſe of Hanham v. Stephens. | 
23. The Lord Montjoy ſeized of the Manor of Canford in Fee did, And where 
by Deed indented and inrolled, bargain and ſell the ſame ro Brown in Ian grant» 
Fee, in which Indenture this Clauſe was contained, provided always, «4 er: 7. 
and the ſaid Brown did Covenant, aud grant to and with the ſaid Lora > drr 2 2 
Mountjoy his Heirs and Aſſigns, that the Lord Mountjoy, his and Aſ- f. 5. Bp T 
ſigns might dig for Ore in the Lands (which were great Waſte) Parcel of N. the 27 


the ſaid Manor, and tc d Turf alſo for the making of Allum. Reſolved, fienres of the 
R I | | | that (rater +7 - 


— 


— 


„ 


1 Aſlignment. 


* ort ſe- that notwirhſtanding this Grant, Browne and his Heirs and Ats; 
n, might digg alto; and like to the Caſe of Common Sauns Nombre. Co. 
Our, bur. 125 4+ 


muſt work 


rogether with one joint Stock, or ſuch Workmen as belong'd to them both. Godb. 17. pl. 24. Paſch. 25 


Eliz. C. B.Ld.Mountjoy v. Ld. Huntington, 


2 Freem 24. F. G. being poſſeſſed of a Term of 2000 Years, deviſed the Eſtate to 


N Ks: pl. A. bis Wife for 50 Tears if foe ſo hong live, and from and after Her de- 
. has ceaſe to B. his Son for 50 Tears, if he ſhould ſo long live, and from and 
Courtney, after his deceaſe, 10 C. and D. his two Grand Children, for and during 


Hill. 1700. the Reſidue and Remainder of the ſaid Term. C. aſſigns his Intereſt in the 


C. on Ap- Life Time of M. and B. and the Queſtion was, whether this was ſuch 


— 1 an Intereſt veſted in the Life Time of M. and B. as was aſſignable in 


Keeper, who their Lite Time; it was argued that it was a contingent Intereſt, till af. 


held the Aſ- ter the Deceaſe of M. and B. and it fo, altho' it be ſuch an Intereſt 
hgnment z veſted as cannot be deſeated by rhe firſt Deviſees, and ſuch as may be 
ood, anc, releaſed in their Lite Time, yet it cannot be atſgned over; and ſeems 
a ſtronger to be the ſame Caſe to this Purpoſe, as Matthew Yanning's Cale and 
Caſe than Lampett's Cale ; on the other Side it was infiſted that here is but one 
Lampett's; Part of the Term carved out, viz. 50 Years and 50 Years, and the Re- 
1 chr mainder of the Term refted in the Devitor, which he had Power to de- 
being fora viſe as he thought fit, and the Deviſee might aſſign over; and in Man- 
Term of 50 ning and Lampett's Caſes, the whole Term was deviſed to the Party 
Years only, fox Life, and was in him during his Lite, and nothing but a Poſſibili- 


3 ty in the Executory Deviſee. And the Maſter of tne Rolls was of that 


* 


mainder in Opinion, that this was an aſſignable Intereſt, and that che Moiety paſſed 


O Ll 
him for the by the Aſſignment, and decreed accordingly. 2 Freem. Rep. 238, 239. 
1 of pl. 30g. Trin. 1700. K ingſlader v. Courtney. 
In erm | | ; 
was in Lampett's Caſe, the Deviſe being for Liſe, the Deviſor had nothing but a mere Poſſibility. 


Abr. Eqn. 25. A Man by his Will gives a Legacy of 300 l. to a Feme Covert, 


45 _ 1% Without creazing any ſeparate Truſt of it, for her Benefit, and this Le- 
Mick 1714. 


SC gacy was made payable out of a Reverſion of Land expectant on an 


Eſtate for Life; the Husband of the Legatee, ſome Time after, makes 
an Aſſignment of this Legacy to Truſtees in Truſt, and tor the Benefit 
of his Children, and after by his Will takes Notice again of the ſame 
Legacy, and deviſes it in like Manner for che Benefit of his Children, 
and makes his Wife, to whom the Legacy was originally given, his 
Executrix, and dies; the Eſtate for Lite drops, and the Widow appli- 
ed to the Executor of the firſt Teſtator for the 300 l. Legacy. The 


Court decreed, that for as much as the Husband who had a Power to 


_ extinguiſh or releaſe this Legacy, had made a good Aſſignment thereof 

in Equity, and having again by his Will confirmed that Aſſignment, 
and given it again in the ſame Manner, bound his Wife the Legatee. 
Gilb. Equ. Rep. 88. Mich. 1 Geo. 1. Atkins v. Dawberry. 


26. J. S. the Cefty que Truſt of a Term, upon his Wife's joining in a Sale 


of Part of her fointure, by Deed directs and appoiuts, that his Truſtees 
after his and his Wife's Deceaſe, ſhould aſſign the Rejidue of the Term to his 
Wife's Daughter (under whom the Plaintiff claimed) when ſhe ſhall at- 
tain the Ape of 21 or be married, atter the Deceale ot her Father and Mo- 
ther. The Daughter heing married, the and her Husband in the Lite 
Time of her Father and Mother, aligned the Term to the Plaintiff; the 
Queſtion was if ſuch a Poſſibility could be athgned, ard Plaintiff well 
intitled in Equity. Ld Keeper ſaid, Fquitas ſequitur Legem, and that 
which is the Rule of Law, muſt be the Rule here. It is a Notion that 


has obtained at Law, that a /oibility is not aſſignable, but no Reaſon 


for ir, it Res integra; but the Law is not ſo umcafonable, but to allow 
Lat 


92 pups 8 17 — * — 


—— 


Aſſignment. 
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chat it me be releaſed. The Law holds it to be unreaſanable that 
here ſhould be an Incumbrance on a Man's Eſtate, that can no Way be 
4iſcharged, and theretore doth allow that a Poſſibility may be releaſ- 
d, and diſmiſſed the Plaintiff's Bill, but without Coſts. 2 Vern. 563, 
564. pl. S1 1. Mich. 1706. Thomas v. Freeman. 
27 A Gaardianſhip is not aſſignable; per Lords Commiſſioners. 2 
Wms's. Rep. 121. Hill. 1722. in Caſe of Eyre v. Lady Shaftsbury. 

28. The late Duke Hamilton being bound to pay Sir James Grey a 
Sam of Money in a Year after his Death, gave a Note, by Way of col- 


lateral Security, that the Money ſhould be paid out of ſuch Arrears of Rent 


as ſhould be due at his Death ; the Benefit whereot Plaintiff now prayed 
by ber Bill. But the Matter of the Rolls faid, this Aſſignment or A- 
greement is utterly void, for it cannot create any ſpecifick Lien, be- 
cauſe the Thing itſelf (viz.) the Arrears, was not then in being, nor is 
it to take Effect till the Death of the Duke; and then it is too late, for 
the Arrears then become Part ot his Aſſets liable to his Debts generally; 
and this differs from the Caſe of Off-Reckoning or of Pay due or to become 


due &c. (which Caſes were objected) becauſe in thoſe Caſes the Thing 
aligned is certain, and the Allignee has a certain Intereſt; but not with- 
ſtanding the A ſſignment or Agreement, he (the ſaid Duke) had it ſtill in 


his Power to receive all the Arrears, and ſo deteat his own Aſſignment 
&c. wherefore &c. and he ſaid that turure Contingent Intereſts are no 
more aſſignable in Equity than at Law. MS. Rep. 546. Mich, 1730. 
Lady Gray v. Dutcheſs of Hamilton. 5 BE 

209. 3000 l. was to be raiſed by a Truſi Term in a Marriage Settlement, for 


Portions of Daughters as ſhould be living, and not advanced by the Father at 


his Death. There being ſeveral Daughters, B. one of them, after ſhe 
came of Age, in the Life Time of her Father, and whilſt ſhe was unmarried, 


releaſes all her Share in the 3000 J. to tho Owner of the Inheritance. B. 
marries, the Father dies, and Bill is now brought by her as in her Right 
to have her Share &c. Defendant plcads the Releaſe in Bar, and it was in- 


fiſted for the Detendant, that this Share of B. tho' a Poſſibility only at 


the Time of the Releaſe, was allignable in Equity, tho? not at Law, and 


by the ſame Reaſon might be releaſed in Equity, and that Pothbilicies 
are aſſignable in 1 and cited Higden and Watkinſon, Tibbals 

and Dukfay Caſes in Parliament, 16ch March 1)29. Lord Chancellor 
ſaid that Choſes in Action, and Poibilities are aſſignable in Equity, if made 
upon a Confideraon, but here no Conſideration appears; and at Law a Poſ- 
ſibility my be releaſed, but this is a Demand in Equity under a Truſt, 
and therefore ſhall be ſupported by a Conſideration; and ordered the 


Plea to ſtand for an Anſwer. M S. Rep. Hill. 1734. Robinſon v. Bavaſor. 


— 


(C) In what Caſes it muſt be made on the Land. 


1. 1 F a Leſſee be ouſted of Poſſeſſion, he cannot aſſign his Intereſt 


over, while the tortious Occupier continues his Poſſelſion, unleſs the 
Deed of Athgnment be ſealed and delivered upon the Land. Dal. 81. 


pl. 20. 14 Eliz. | | 

2. It was held upon Evidence, that if the Leſſee for Years of the ©ueen 
be ouſted by a Stranger, yer altho' he be out of Poſſeiſion, he may 
align over his Term; tor the Reverſion being in the Queen, he cannor 


be out ot Poſſeſſion, but at his Pleaſure. Cro. E. 215. pl. 5. Hill. 34 & 2 


35 Eliz. C B. Wingate v. Marke. 
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(D) Aſſignee. Who. 


1. F\Ondition in a Leaſe was, that neither he nor his Aſſigns ſhould 
| S alien without Licence. The Leſſee died inteſtate. The Ati. 
miniſtrator was bound by this Condition; cited per A 6 to have 
been ſo adjndged. Cro. E. 757. pl. 24. Paſch. 42 Eliz. C. B. cites |), 
152. = | | | 
"> The Law will never hunt for an Aſſignee iz Law where there is 
an Aſſignee in Deed ; Per Coke Ch. J. 3 Bulſt. 169. Paſch. 14 Jac. in 
Caſe ot Allen v. Wedge wood. . 
3. Upon a Fine the Uſe of Lands was limited to A. for 80 Years, with 
a Power to A. and his Aſſigns-tomake Leaſes for three Lives, to commence af. 


ter the Determination of the ſaid Term. A. aſſigns over to B. B. dies, and 


makes C. his Executor, who affigns over to D. who made the Leaſe for Life, 
which was the Eſtate in. OQueſtion. And the Queſtion was, whether or no 
D. was ſuch an Aſſignee of A. as had Power to make this Leaſe? Or 


whether it ſhould extend only to the immediate Atlignees ot A.? And 


the Doubt in this Caſe was the greater, becauſe here was a Deſcent u 
on an Executor, who made the Eſtate over ro, him, who makes the Leaſe, 


and the Caſe in Hob. 11. Peaſe v. Styleman, was cited where an Ex- 


ecutor or an Adminiſtrator in ſome Cates ſhall not be ſaid to be a tpecial 


Aſſignee; but all the Court ſeemed to incline to the contrary ; and that 


D. ſhall be ſaid an Aſſignee well enough to this Purpoſe, and ſo ſhall 
any Perſon that comes to the Eſtate under the firit Leſſee, tho' there be 
20 meſne Aſſignments; and afterwards, in Mich. following, Judgment 


was given accordingly. Freem. Rep. 476. pl. 654. Trin. 1679. How v. 


W hitebanck. 


How v. 


Car. B. 1 7 " Whi II 5 
Wend, Car. 2. R. in Caſe of Whitefield v. How 

s. C & S. F. V 

Vent. 349. 5. Where a Power is coupled with an Intereſt an Aſſignee of an Execu- 


Vent. 340. 4. A Deviſee is an Aſſignee in Law ; per Cur. 2 Show. 59. Paſch. 31 


How v. tor of an Aſſignee may take as Aſſignee. 2 Show. 57. pl. 43. Paſch. 31 


Neige p. Car. 2. B. R. Whitfield v. How. | 
6. Leaſe to A. and B. for gg Years, if &c. rendring a Heriot. A. takes 
 Husband and dies; agreed per three Juſtices that the Husband is AtF- 
gnee within the Word (Aſſigns) in the Leaſe. 2 L utw. 1367. Trin. 2 
Jac. 2. Osborn v. Sture. 2 


. A. covenants for himſelt, his Executors, Adminiſtrators and Aſſigns, 


to permit and ſuffer a Thing to be done; this cannot extend but only to 


Aſſignees after the Covenant entred into. 2 Vent. 278. Hill. 2 W. & 


M. in C. B. Target v. Loyd, 


mt. AH 


(E) Aſſignee. What Actions and Advantages he 


may have. 


Be SSIGNEE of a Reverjjon thall have VV rit of Writ of Entry in 

Conſimili Caſu upon the A lienat ion ot the Tenant tor Liie, or 

Formedon in Reverter as the Donor ſhall have after the Tail determined. 
Br, Deputy, pl. 17. cites 7 E. 3. 54 and Fitzh. Brict 947. 


«= ft et *y 
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Aſſignment. 157 


2. The Aſſignee of the Conuſor after Execution had upon Statute Mer- 
chant ſhall have Scire Facias 10 re-have the Land. Br. Deputy, pl. 18. 
cites 32 E. 3. and Fitzh. Scire Facias 101. 5 
4 Aſſignee of an Annuity granted in Fee was admitted to maintain Writ 
of Annuity. | hel. Dig. 18. lib. x. cap. 2 1. S. 1. cites Mich. 41 E. 3. 2y. 
and ſays ſee 21 E. 4. 83. EY 
4. And Ibid. S. 2. ſays, ſo is the Opinion of Hill. 9 H. J. 16. where 
the Prior of St. John's who had an Annuity by reaſon of a Commandry 
by Preſcription, leaſed the ſaid Commandry to one for Years, and the 
Leſſee had Writ of Annuity. 
5. Where the Leſſor tor Years ouſted his Leſſee and infeoffed a 
Stranger, and after the Leſſee re-enters, there the Feoffee ſhall not have 
Action of Debt for the Rent Arrear againſt the Leſſee. Thel. Dig. 18. 
lib. 1. cap. 21. S. 5. cites Trin. 9 H. 6. 16. and fays ſee 2 H. 6. 4. and 
Hill. 5 H. 5. 12. and adds Quzre. 
6. The King being as Aſſignee in Law ſhall have Action of Debt upon See Preroga- 
an Obligation made to an Outlaw. IT hel. Dig. 19. lib. 1. cap. 21. S. 10. tive (M. b. 8) 
cites Mich. 19 H. 6. 7. 5 5 —M. b. 9) 
J. Thoſe to whom the King grants any Sum of Money to be paid by 
Teller, Cuſtomer, or ſuch Receivers and Keepers of his Money upon Tal- 
ley to them delivered ſhall have Action of Debt; and alſo thoſe ro whom 
his Majeſty grants a Choſe en Action upon Liberate. Thel. Dig. 19. lib. 
x. Cap. 21. S. 11. cites Mich. 21 H. 6. Dett. 43. 2) [H.] 6. 9. Hill. 37 H. 
6. 9. Hill. 3 H. 6. 1). 1 H. J. 4. and 8. and 2 H. J. 8, . 
8. The Grantee of the King brought Writ of Raviſhment of Ward where 
the Raviſhment and Marriage was before the Grant; and ſo it is agreed 
by the Court, chat the King may grant a Choſe en Action, and that the 
Grantee upon this may maintain Action. Thel. Dig. 19, lib, 1. cap. 21. 
8. 12. cites 5 E. 4. 8. 5 EC 
9. The King had granted to the Counteſs of Richmond his Mother an 
Advowſon and Avoidance, when the Church was wid; and ſhe upon this 
Grant for this Preſentment brought .Ovare Impedit; and adjudged that 
the Counteſs ſhould have Writ to the Biſhop, Thel. Dig. 19. lib. 1. cap. 
21. 8. 13. Cites Paſch. 16 H. J. J. and ſays ſee 9 E. 3. 466. and 18 E z. 
22, that ſuch Grant of Avoidance by the King is good. 5 
10. A fraudulent Bond, which is naught as to the Obligee, will not be 2 Vern. 763. 
made good by Aſſignment as to the Aſſignee, but will remain liable to S. C. 
the ſame Equity as before; and the Aſſignee is to have all equitable Ad- 
vantages which the Aſſignor could have had; per Parker C. 10 Mod. 
450. Mich. 6 Geo. 1. in Canc. Turton v. Benſon. 


1 — —— 
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(F) Take. In what Caſes an Aſſignee may take a 
particular Eſtate, tho' there is no Word of Aſſigns 
in the Grant made to his Grantor. ES 


I. A Grant of the next Preſentation or Vacation is good, and the Gran- 

tee may grant it over, tho* no Aſſignee be in the Deed, where 

wy Grantor had Fee in the Patronage. Br. Grants, pl. 112. cites 9 
a > „ 
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ſignment 


(G) The Difference between an Aſſignee and De. 
puty, both with reſpect to themſelves and their 


Principals. 


I, HE Marſhal of Fee in B. R. may grant and aſſign it to J. B. 
tor Life, and a Grantee or Aſignee is ſeiſed to his own Uſe, and 
may have Aſſiſe; but a Deputy occupres to the Uſe of the Officer, and his 


Forfeiture or Miſdemeanor ſhall make the Officer loſe the Office; but Mit. 


demeanor of the Grantee for Life ſhall make nothing to be forteited but 
his own Eſtate for Life, and not the Inheritance of the Grantor who has 


the Reverſion; quod nota. And there by all the Juſtices, where the 
Duke of N. had granted the Office to J. B. for Life, and he is thereof ſeiſed, 
the Duke cannot grant to him to make a Deputy. Brooke ſays the Rea- 
ſon ſeems to be, becauſe by the firſt Grant the Grantee is Officer for Term 
ot Life; and therefore if it be not granted to him in the firſt Patent to oc- 


cupy and exerciſe by himſelt, or by his ſufficient Deputy, he cannot grant 


after to make a Deputy; for it was admitted that the Duke himſelf might 


make a Deputy before his Grant, if he himſelt had exerciſed the Office, 
and ſo it is done at this Day. Br. Deputy, pl. J. cires 39 H. 6. 35, 


— W — — 
2 


(H) Pleadings. 


1. IT was ſaid that if a Man pleads Deed in Bar as Aſſignee, and the 
Plaintiff ſays that he has nothing of the Aſſignment &c. which is 


Br. Peremptory, pl. 30. cites 20 Aff. 4. 
2. In Aſſiſe the Tenant pleaded Feoffment with Warranty made by the An. 
ceftor of the Plaintiff to V. his Heirs and Aſſigns, and the Tenant is At 


found againſt him, this is peremptory to the Demandant ; quod nota. 


ſignee of the Aſſignee, and yet this is well pleaded ; quod nota, Br, De- 


puty, pl. 5. cites 38 E. 3. 21. 5 
3. Avowry by the Earl of Glouceſter for Fine for Alienation made 61 

one of his Tenants. The Plaintiff in the Replevin pleaded Deed that G. C 

who was &c. was ſeiſed, and gave to R. and his Heirs to hold by ſuch Ser- 


vices only, for all Services and Demands, Que Eſtate he has; and it Was 
awarded that the Tenant may plead the Deed well enough, as here 5; 
way of Rebutter, tho he be Aſſignee, and no Aſignee is expreſs'd in the 


Deed; but he cannot vouch nor have contra formam Feoffamenti &c. which 


| ſounds in Action, where no Aſſignee is in the Deed. Br. Deputy, pl. 4 


ns 1H 4 £ EE 
4. And hence it ſeems, that if Aſiguee was in the Deed, that the Al- 


ſignee ſhall have Act ion which runs with the Land, and the Thing which is 


in Lieu of Action, as Voucher ; for Land is a Thing which may be aſſign' d 
over. But quære of Annuity ; tor this is a Thing of ſuch a Nature that 
cannot be granted over. Br. Deputy, pl. 4. cites 14 Hf. 4.5 _ 
5. In Entry in Conſimili Caſu, Leaſe was made for Term of Life, he 
Remainder in Tail to the Father of the Demandant. The Tenant jor Liſt 
alien'd in Fee to the Tenant, and the Writ was that the Tenant had not 
Entry but by A. B. who held for Term of Lite ex Aſſignatione of the 
Leſſor, which cannot be Aſig ned but by Grant of the Reveiſion; but he, 


— 


Aſſignment. 1 


1 


it is by Remainder, as here, it ſhall be ex Dimiſſione &c. and becauſe not, 
cheretore the Writ was abated. Br. Brief, pl. 248. cites 38 H. 6. 39. 

6. In Debt for Rent by A/gnee of Reverſion, he ought to be named 
Aſſignee in the Writ. In a Nora of the Reporter, and ſays that fo are all 
the Precedents. Lutw. 48 1. Trin. 3 Fac. 2 Nichols v. Tymms. 

7. Where the Patty pleading derives an Eflate to himſelf, he muſt ſet Skin. 303. 
forth all the meſue Aſſignments of the Leaſe for Nears (or Grant tor Vears Pi. 7. S. C. 
by Letters Patents) in the Pleadings; but where he derives an Eftate to 
his Adverſary, under which he does not claim any Thing, in ſuch Caſe ge- 
neral Pleading of Per diverſas medias Aſſignationes devenit &c. is ſuffi- 
cient, becauſe he has no Means to know another Man's Title. Carth, 

209. Hill. 3 W. & M. in B. R. Tucker v. Hodges. 

8. In Covenant againſt J. S. as 753, 55 of W. R. the Declaration only 

{et forth that the Tenements came to the Defendant by Aſſignments, Virtute qua- 
„imm Ec. and therefore held ill; for it thould have been ſet forth that 
the Defendant was Aſſignee of the Term of F. S. For elſe it might be an 
Aſſignment of another Eſtare than this Term of J. S. and the Words 
(Virtute quarum &c.) will not help it; for thoſe are only by way of 
Inference, and not traverſable, and ſuch a Concluſion which is not war- 
ranted by the Premitles. Carth. 256. Mich. 4 W. & M. in B. R. Huckle 

v. Wye. | . 1 

9. Aſſignment over of a Leaſe may be pleaded without Notice. See 
the Caſe of Tovey v. Pitcher, 4 W. & M. in B. R. 5 
10. There is a Difference between doing a Thing by a Han and his q Mod. 133. 

 Affgns, and to them. It a Thing be done by a Man and his Aſſigns, you S. C. and 
| 4 there allege in the Dig unctive, that it was neither done by him nor lame Diver- 


his Aſſigns; but if a Thing be done to a Man and his Aſſigns, you need W 


not mention his Aſigns ; tor if he has aſſign'd it over, it mult be thew'd 139. pl. 4. 
on the other Side; per Cur. 12 Mod. 86. Mich. 7 W. z. Smith v. S. C. and 
Sharp. 8 1 | N i ſame Diver- 
| 3 „ ſity; and ic 
a Judgment in C. B. was affirmed in B. R. | 


11. The ancient Method of pleading Aſſignments was Virtnute caps the 
Aſſignee enter'd, and was poſſeſs'd; bur that is diſuſed now; tor the Al- 
lignee has the Eſtate in him before Entry, tho' not to bring Treſpaſs: 
per Holt Ch. J. Ld. Raym. Rep. 367. Mich. 10 W. 3. in Caſe of Cook 
v. Harris. ” EO 5 

12. Tenant for Years cannot aſſign over his Term without Writing, 
but rhe Aſſignment may be pleaded without ſaying it was by Deed, 
per Cur. 12 Mod. 540. Trin. 13 W. 3. Birch v. Bellamy. 2 


For more of Aſſignment in General, See Conditions, Covenants. 
Eſtate, Grants, JIolſſibility, Rent, Warranty, Waſte, and ohe: 
Proper Titles. . „ 
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part of a Corody. 2 Inſt. 411. 


* 


Aſſiſe. 


Fol. 270. 5 : "hy 
n (A) Of what Things it lies. 
not properly 
Placitum but | | =" nh 
Querela. 1. YT lies not of Homage. 1 Þ. 4. 1. b. 
Jenk. 31. pl. | | 
185 2. It lies not of an Annuity. 1 B. 4. 2. ; 
S. P. for this 3. It lies not of a Penſion dule out an Abby or Priory, 14 h. 


is not grant- 6. 12. 


ed but till | 


the Grantee be promoted to a competent Benefice, and this is of a Penſion to which the King preſented 
by reaſon that he is Founder. Br. Aſſiſe, pl. 100. cites S. C. | 


| Wherea 4. But it lies of a Corody due out ofan Abb or Priory, * 14H, 
u y | 49. 
r 7 EY. F v 


Parcel of a 8 
Coroch, and diſſeiſed of the reſt, he ſhall not have Aſſiſe of the Corody. Br. Aſſiſe, pl. 308. cites 30 
A1. of 7 Fe? F At, pl. 100. cies $. C 1 : 
Though the Statute Weſtm. 2. cap. 25. S. 3. ſpeaks of a Corody, yet an Aſſiſe ſhall be maintained of 
8 Rep. 46. a. ſuch Parts as belong to Victuals and Cloathing. 


B. Pint, F. An Allie does not lie of a Way over certain Land, but a Quod 
pl. 31.173 permittat, for it is but an Eaſement. 34 All. 113. vel, 13. ad | 


34 Aſſ. 13 


2 Br Ac. judged. [It ſeems that the (113. vel) thould be letr out.] 


ſiſe, 338. 


(337) cites S. C — Br. Chimin, pl. 8. cites 8. C. —Pitzh. Aſſiſe, pl. 317. cites S. C.. P. but Quæ- 
re if it had been a Way appendant, for it ſeems to be in Groſs. | | 


S. P. and fo of a Paſſage Ultra aquam ; for it is no Frankienement nor Profit Apprender. Br. Aſ- 


ſiſe, pl. 442. cites 31 E. 1. and Fitzh. Aſſiſe, 440 — Bur otherwiſe of a ay appendant, as appears elſe- 


where. Ibid. —8. P. 8 2 46. b. aceordingly, becauſe there is Nullum Proficuum Capiendum as 
the Statute mentions. Aſſiſe lies for ſtopping a Way which a Man has to his Houſe or Land. 


F. N. B. 183.(N). ſo that it ought to be a Way appendant, for of a Way in Groſs he ſhall only have 


Action on his Caſe. F. N. B. 183. (N) in the new Notes there (a) cites 11 H. 4. 26. per Cur. And lo 


of a Way to a Church, becauſe he has no Freehold in the Church, cites 4 E. 3. Nuſance 8. but contr⸗ 
it ſeemsas to a Way to a Church which one has Ratione Tenuræ. Quzre if not an Action on the 
Caſe, ora Writ of Aſſiſe at his Election. Ibid. —— Jenk. 17. pl. 30. S. P. for a Way ought to have 


a Terminus a 200 ad Quem, and to be of ſome Benefit to intitle a Man to have an Aſſiſe, and therefore 
if it be only in Groſs an Aſſiſe lies not for the ſtopping it; for ſuch Grantee has no Freehold, 


6. Aſſiſe lies of 20% of « Market, and likewiſe of Toll of a Mill; but 


not of Suit to a Mill. 8 Rep. 46. b. cites 13 [30] E. 1. Aſſiſe 401. and 


23 H. 3. fo. 435. Tir. Aſſiſe 424. accordingly. And ſo of Toll-thoroug?, 
Toll-travers, and Toll-turn, Aſſiſe lies. 


8. P. accord- », In Aſſiſe, Plaint of a Croft was made, but afterwards amended by 
ingly, by the the Plaintiff de gree. Thel. ig. 66. lib. 8. cap. 3. S. 3. Cites Paſch. 15 


Opinion of 


38 Oops -- © i. © FRRINT-RE, but ſays a Man ſhall never have Præcipe quod reddat 
Br. Dower, de uno Crofto, cites 14 Aff. 13. and ſays, that fo it was ſaid by Babing- 


pl. 92. cires ton loco prædicto. 


8 H. 6. 3. — | : 
Aſſiſe lies of a Croft, but a Formedon does not; per Coke Ch. J. 2 Bulſt. 214. Paſch 12 Jac. in Cale 
of Ellis v. Wallis. : | | 


23 Car. 


8. Where 


Afliſe lies of a Croft, becauſe it is put in View to the Recognitors ; Per Roll Ch. Sty. 30. Trin. 


—5—— 


8 
ther, 
ſiſe Þ 
Nota 
Aſſ. 4 


may d 
mains 


Aſſiſe. 161 


g. Where Rent is granted, and but of no Land, but the Grant ſaid fur- And this 
ther, that if the Rent ſhall be arrear he Grantee may diſtrain in D. Aſ- qi _ 
iſe lies of this Rent, becauſe Land is charged to rhe Diſtreſs ; Quod Vid. Br. 
Nota. Br. Aſſiſe pl. 110. cites 3 Aff. J. AGE. ws. - 


I51.Cltes 10 


}]. 
4 leren in ſuch Lands, there he may diſtrain, and yet ſhall not have Aſſiſe; for the Annuity re- 
mains ſicut prius; per Littleton, Br. Aſſiſe, pl. 489. cites 32 H. 6. 2. | 


9. In Aſſiſe, a Plaint was made of 4 Acres of Saucey, and held good. S. P. by 
Thel. Dig. 66. lib. 8. cap. 4. S. 1. cites 11 All. 13. Theloal ſays, he Oy J. 
thinks that it is Salicetum in Latin, viz. a Place where the Willows Ces 2.7 


Cro. C. $55. 
| grow, and cites 7 Aſſ. 18. Trin. * 


10. Thel. Dig. 66. lib. 8. cap. 4. S. 2. ſays, Quære of Fyrze but in di- Car. B. R. 
verſe Writs, and a Præcipe quod reddat ot ſo many Acres of Turbary, in Pl. 10. 
was held good, cites Paſch. 8 E. 3. 38). Bur ſays it was ſaid there, 
that it ſhould be demanded by Name of a Moor. - 

11. In Aſſiſe a Plaint was made of two Parts of the Boillowry of two S. P. by 
Leads of Salt Water &c. in the County of Lancaſter, which Plaint was Berwey J. 


held not good. Thel. Dig. 66. lib. 8. cap. 3. S. f. cites 9 Aſſ. 12. Mich. Cre. C. 555. 


9 E. 3.466. Bur ſays, a Præcipe quod reddat was brought of two Salt. pits, 1 18 * 
Hill. 9 E. z. 443. and that ſo is the common Form and Courſe at this ws. th 
Day in the County Palatine ot Cheſter ; As a Salt-pit of ſo many Leads Aſſiſe lies de 
without more, ; s | 5 2 Sa- 
| | | as ina &c. 
12. A Man ſhall not have Aſſiſe of the Farm of a Fair, for it is not in Neither 
Loco certo capiendo, as in the Statute, and yer the Feme was thereof en- ſhall the 


% 


dowed. Br. Aſſiſe, pl.471. cites 14 E. 3. and Fitzh. Scire Fac. 122. TIEN 


Aſhſe. Br. 


. . | Aſſiſe, pl. 
481. cites 14 E. 2. and Fitzh. Scire Fachs 122. 


13. Plaint was made and admitted of 0 Shops in Aſfiſe. Thel. Dig. *Cro. C 555. 
66. lib. 8. cap. 3. S. 5. cites * 14 Aſl 11. and Paſch. 24 E. 3.16. and 43 in Pl. 10. 
Aff 2. Hill. * 48 E. 3. 4. and ſays, ſce in the Regiſter, Fol. 2. a Præ- 


cipe quod reddat de duabus Shopis. * 


| 5 mitted, by 
Crooke and Barkley J. as to a Shop. 


14. In Aſſiſe the Plaint was made of a Cellar Sc. Thel. Dig. 66. lib 8 P. admit. 
8. cap. 3. S. 4. cites Mich. 24. E. 3. 33. I, > od by 
| | _ | x 1 Crooke and 
Barkley J. and cĩted 8. C. Cro. C. 555. Trin. 15 Car. B. K. in pl. 10. 


15. Aſſiſe of 10 J. Rent iſſuing out of the Hundred of B. The Defendant So where a 


ſaid that there are (everal Vills, viz. A. and B. in the Hundred, which are Man gives 
vot named in the Writ; Judgment of the Writ, and it &c. Per Shard, a an Ac vow- 
Hundred is a Thing not manurable, which cannot be put in View, and Knicht's Fas 
therefore the Aſliſe does not lie; tor it is not a certain Place. Br. Athſe, ending 
pl. 309. cites 30 All. 5. . „ Newt, Ae 
_ SED OeS no — 
of the Rent; and alſo ſuch Plea ought to be given by Tenant, and not by Diſſeiſor; by es ihe 
Aſſiſe was awarded. Ibid. | 1 ä | | 


16. It is a good Plea to the Juriſdiction, that the Land is his Church- 
yard, Br. juriſdiction, pl. 120. cites 44 E. 3. — 
In. In Dower it was ſaid by Babington, that Præcipe quod reddat 8. p as ta 
does ot lie of a Cottage; but Plaint in Affiſe of a Cottage is good. Thel. Ait, per 
Dig. 66. lib. 8. cap. 3. S. 2. cites Mich. 8 H. 6. 3. (ur. Br. 


18. Upon denying Rent- charge or Rent-ſeck, Aſſiſe lies; but nc of Rent- Dorgt gl. 


| a f | ; f . * 92 cires 8 
ſervice without Reſcons ; and it was adjourned into the Exchequer-Cham- 46. 


ber tor Difficulty of the Verdict. And it Rent iſſues our of Land g- 9 
able, and of Land in ancient Demeſue, Alliſe of the intiie Rent lies at 
Common Law. Br, Atliſe, pl. 69. cites 8 H. 6. 1: 


Tr | 19. If 


But if a Man grants an 23 and after grants by another Deed, that if it be Arrear he 


10. ſays, that 


S. C. cited, 


— , 
* an” . 
Do 4 — 
- 4 Wo * — 
* "- 5 "IS 
— — - I 


9 * 


y — — 0 . 3 * ET , F — 
Alliſe. ‚ 
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19. It a Man is ſeiſed of a Ferry which extends into 2 Counties, and is Ir”! 
diſleiſed, he ſhall not have Aſſiſe ; per Portington. Br. Aſſiſe, pl. »6, 
cites 22 H. 6. 9. 10. | 

20. Needham J. ſaid, that if one was diſſeiſed of the Annuity which ap- 
pertains to his Office of Fuſtice, he ſhall have Aſſiſe of his Office, which 
was affirmed by all the Juſtices except Velverton. Quzre, for it ſeems 


.-.- woo w—_— - - 


© _— 


1 
* 
l | that a Juſtice has no Office but at Will, Br. Aſſiſe, pl. 389. cites 5 E. | We 
1,11. | 
If 4- 10. : ; | 
M 21. Rede ſaid, that a Man ſhall have Præcipe quod reddat of a His} FI 
bo Chamber in a Houſe. Thel. Dig. 66 lib. 8. cap. 3. S. 6. cites Mich. 5 H. | be | 
ti 7.9. But fays it is reported there that the contrary is held 21H, 6, | - ou 
= becauſe ir is not Franktenement; tor it cannot have Continuance perpe- hat 
* tually, becauſe if the Foundation periſhes the Chamber is gone; and i 
bl that ſo it is affirmed Paſch. 3 H. 6. Plaint 1. where Babington ſaid that gil 
+ a Houſe is not Franktenemenr, it it does not touch the Land. And ali AM 
6 ; | the Juſtices agreed, that ſuch a Houſe which is upon another Houſe can- win 
Wis! not it in a Plaint nor in a Writ; but an Exchange was pleaded of G0, 
ut Land for a Chamber. Thel. Dig. 66. lib. 8. cap. 3. S. 6. cites Mich. 9 _ 
Br. Precipe 22, Plaint in Aſſiſe lies of a Garden or Toft, but not Præcipe quod red- tak 
quod reddat, dat. Br. Plaint, pl. 22. cites 22 E. 4. 13. per Huſſey. e a 
S. C. and that by Huſſey Ch. J. that one ſhall not have a Præcipe quod reddat of a Garden only, but wy 
that he may have Plaint in Aſſiſe of a Garden, and of a Toft. S. P. by the Opinion of the Court. | ath 
Br. Dower, pl. 92. cites 8 H. 6. 3. | „„ | i 
8. C. cited 23. If one has Common of Eſtovers in the Wood of another, and the * 
ſer Cur. 9 Tenant and Owner cuts down all the Wood, the Commoner thall have 3 
ep, 112 b. I.: | 5 N 
— 58 P. ad. an Aſſiſe of his Eſtovers. F. N. B. 58, 59. (I) * 
mitted per 5 V . tal 
Cur. Cro. J. 257. Mich. 8 Jac. B. R. in pl. 15. If the Owner ove up this Wood, fo as there nci- rei 
ther is nor will be any Wood again, yet he ſhall have an Aſſiſe from Vear to Vear of his Common of + 
Eſtovers; per Hobart Ch. J. Hob. 43. obiter. But per Cur. Yelv. 188. Mich 8 Jac. B. R. the Al 
Commoner ſhall have Action on the Caſe 2 and not Aſſiſe, becauſe when all is deftroy'd he cannot 
be put in Seiſin, and cites Abridgment de Aſſiſe, Fol. 21. -Brownl. 220. S. P. accordingly per Cur, Of 
but-ſeems only a Tranſlation of Velv. S. P. accordingly, 2 And 7. pl. 5. —— hr. Alfie, pl. 491 = be 
(ao) S. P. Tg SON a 4 * 
| | ; | ; in 
An Aſſiſe 24. An Aſſiſe was brought of the Office o Sadler zo the ©neen, granted 1 "= 
vn wo ud to the Demandant by the King; but was held void by the whole Court, cap 
of Click. becauſe the King could not make an Officer to the Queen, and zo Place ; 2M 
keeper to the Was mentioned where he ſhould exerciſe and enjoy this Office, and take the 1 
Prince by Profits, and therefore the Jury could not have the View, and fo Aſſiſe 5 
8 45 = cannot be taken. So it the King grant the Office of Uſher to the Prince 7 | gra 
3 Lis Wales, an Aſſiſe will not lie. 1 Brownl. 28. Paſch. 6 Jac. Anon. 1 
, with a Sala. N | „„ | Cy: EO Ds | ef 
ry &c. but the Patent purported the Grant only without Words of Creation, As Conſtituimus Officium &c. of 
nor could the Plaintiff prove that it was an ancient Office, and therefore nonſuited, tho' the Tena: be 
had made Default before. Brownl. 328. Paſch. 8 Jac. C. B. Cæſar v. Bull. Brownl. 28. Anon | cen 
but S. C. ſays the Plaintiff ſhew'd a Grant of the ſame Office in E. 6. Time; but that was held no au. 1 
cient Time. 38 | „„ | „ " 
mr 83. L 25. Aſſiſe cannot be brought of Rent iſſuing out of a bare Rent of Title Ot 
Pech E Only, tho' it may be de Portione Decimarum, as is clear by Ld, Dye. Cc 
6. The Dean 7 E. 6. and the Difference rightly ſtated; per Vaughan Ch. J. Vaug: 8 
and Chapter 204. Hill. 19 & 20 Car. 2. | : 


of Briſtol 35 
v. Clarke. | | | —_— | 


Afſſiſe. TT - 163 


2 — are * 


(A. 2) By the Statute of Weſtminſter 2. 


V eſtm. 2. 13 E. 1. cap. LMOraſmuch as there is no Writ in the Chancery At Common 


„ a. Is 2. whereby Plaintiffs can have ſo ſpeedy Remedy as Law there 
Ty a Writ of Novel Ditteiſin, our Lord the King, willing that Fuſtice may 8 


be ſpeedily miniſter d, and that Delays in Pleas may be taken away or abridg d, jp, e Af. 
granteth that a Writ of Novel Ditleitin hal hold Place in more Caſes than it ſiſe of No- 
hath done heretofore 3 e e vel 1 
3 in the Re- 
giſter of the Chancery, that is to ſay, an Aſſiſe de Libero Tenemento, and an Aſſiſe de Communia Paſture 
for his Cattle &c. which was ſo 2 as without it his Freehold could not be manured; and the 
Aſſiſe de Libero Tenemento did lie of Houſes, Land, Rent, and other Things which lay in Render, 
whereof a Præcipe did lie at the Common Law ; but if ali Profits A pprender, which conſiſted in Capien- 
do, Colligendo, Habendo, Recipiendo, & Exercendo, an Aſſiſe of Novel Diſſeiſin did not lie at the 
Common Law; bur the Party was driven to his Quod permitrat, in which was great Delay, and they 
uv hich had but an Eſtate for Life could not maintain that Writ, therefore this Act doth give in all the 
{ard Caſes a ſpeedy Remedy by an Aſſiſe in Lieu of the Q 10d permittat, ſo the ſaid Profits were to be 
taken or had in certo Loco. 2 Inft 411. 7 | | 
The Defendant ſhall not be eſſoign d, nor caſt a Protection, nor pray in Aid but of the King, nor 
ouch a Stranger, nor any Party to the Writ, unleſs he enters into Warranty immediately, and the ſame 
of Reſceipt ; nor ſhall the Parol demur either for the Nonage of Plaintiff or rhe Tenant, and for divers 
ather Cauſes. 2 Inft, 411. 5 e 


Par. 3. And granteth that for Eſtovers of Wood, Profit to be taken in! The 
Woods by gathering of Acorns Gc. for a Corody, for Delivery of Corn, Words (in 


and other Victuals and Neceſſaries to be received yearly * in a Place cer- * e 


tain Toll, Tronage, Paſſage, Pontage, Pawnage, and ſuch like, to be to Eſtovers, 
taken in Places certain, keeping of Parks, Woods, Foreſts, Chaces, War- and all the 
rens, Gates, and other Bailiwicks and + Offices in Fee, from henceforth an Profits ap. 
Aſiſe of Novel Diſſeiſin ſhall lie; „„ e 
| | N | not to the 
| ä 15 | | Clauſe of 

Offices; but yet the Offices muſt be in certo Loco, which is to be ſo underſtood as that tho* rhe Office 

be removable, yet it muſt be in certo Loco when the Aſſiſe is brought. 2 Inſt 412. | 

In Aſſiſe of the Office of Clerk of the Crown in Chancery, it was alleged that Aſſiſe does not lie but 

in Loco certo Capiendo, and the rage is removeable, and not certain, and therefore no Aſſiſe; & non 
allocatur. Br. Aſſiſe, pl. 95. cites 9 E. 4. 6. 8 2 55 

Aſſiſe does not lie of an Office, unleſs it be of an Eſtate of Fee, as it ſeems by the Statute of Weſtm. 2. 
cap. 25. Br. Aſſiſe, pl. 13. cites 35 H. 6. 6. & 7. 5 
Tho the Statute mentions only (Offices in Fee) yet it being herein made in Affirmance of the Com. 

mon Law, ſuch as have Offices in Tail or for Life ſhall have Aſſiſe. 2 Inſt. 412. —— 8 Rep. 4-. a. b. 

S8. P. accordingly, and enumerates ſeveral Offices for Life tor which an Aſſiſc lies, As of rhe Office of 
locrer, 30 Aff. pl, 4. So of the Office of packing Clothes &c. 22 H. 6. 9. b. So of the Office of Sheriff | 
granted for Life. So of the Office of one of the Glerks of the Crown in Chancery, 9 E. 4. 6. a. b. So of 
the Office of Beadle of the Honour of Weſtminſter and Middleſex, 18 E. 2. Tir. Athſe, 377. So of Porter 
of the Court of the Archbiſhop of Canterbury for Life, 4 E 4. 449. Tir Aſfiſe, and ibid. 8 E 2. 385. So 
of an Office in the Common Pleas, 8 E. 4.10. b. As of the Office of Flacer, 28 H. 8. Dyer 5. So of | 

the Office of Regiſter of the Admiralty, 5 Mar. Dyer 153. So of the Office of Stezvard or Baily, or Re- 

ceiver of a Manor, 31 H. 8. Tit. Grants, Br. 134. on OO | 
Aſſiſe was brought of the Office of the Keeper of the Foreſt of E. and Aſſiſe of Mortdanceſtor of the 
Bailywick of the Foreft of P. Br. Aſſiſe, pl. 122. cites Trin. 2 E. 3. in B. R——And Aſſiſe was brought 
of the Office of (her of the Exchequer. Ibid. cites 8 E. 3. 7. „ | 

And tho' the Words are general, yet this Act is to be intended of Offices of f Profit only, and not of 
Offices of Charge and no Profit; but it extends as well to Offices in the Admiralty Court, Eccleſiaſtiga! 
Court, or any other Court, what either the Civil or Eccleſiaſtical Law, or any other Law than the 
Common Law &c. of England doth rule, as to Offices in Temporal Courts u hich are governed by ths 
Common Law &c. as by the Authorities aboveſaid, and Jehu Webb's Caic appcareth. 2 Inſt. 4i2,—- 

2 Inſt. 47. b. 49. b. S. P. accordingly. 

It a Man be diſſeiſed of the «hole Office, he ſhall have an Aſſiſe de Officio cum pertinen'; and albeit 
the Statute ſpeaketh de Officiis, yet it he be diſſeiſed of Parcel of the Profits, he may have an Alte vi 
that Parcel; but therein alſo are Diverſities, as you may read in ſehu Waebb's Caſe, 2 Inft. 412.— 
S Rep. 49. b. S. P. accordingly. 
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16 4 Aſſiſe. 
17 a Man Par. 4. And in all the Caſes afore rehearſed, according to the accuftomes 
_ - Nets Manner, the Writ ſhall be de libero Tenemenro. 
ana Fiſb in 0 
my Pi. bary I ſhall have Aſſiſe de Libero Tenemento, and the Pl ant ſhall be de Piſcaria. Br. Aſſiſe 
pl. 441. cites 23 H z. and Fitzh. Aſſiſe, pl. 438. | Ba 
Writ of Aſſiſe of Common ſhall be of Common of Paſture, and not de Libero Tenemento; and if it be 


otherwiſe the Writ ſhall abate; per Paſton. Quod non negatur. Quære inde. Br. Aſſiſe, pl. 487. 
cites 11 H. 6. 22. | 


Par. 5. And as before times it hath lain and bolden Place in Common of 
Paſture, ſo ſhall it from henceforth hol Place in Common of Turt, Land, 
Fiſhing, and ſuch like Commons which any Man hath appendant ro Free. 
185 or without Free hold by Special Deed, at the leaſt for Term of 

ife. + 


This isan Par. 6. In Caſe alſo when any holdeth for Term of Years, or in Ward, 


3 alieneth the ſame in Fee, and &yſuch Alienation the Freehold is transferred 


mon Law; to the Feoffee, the Remedy ſhall be by a Nrit of Novel Ditlethn, and as 
for the Free- well the Feoffor as the Feoffee ſhall be had = Diſſeiſors, ſo that during 


Hold bein 0 os of - 1 ; 

* Th the Life of any of them, the ſaid Writ ſpall hold Place. 

or in the Heir, the Livery _ made by the Leſſee for Years, or Guardian, doth work a Dif. 
ſeiſin, becauſe by this tortious Livery he diſſeiſeth the Leflor, for which they may have an Aſſiſe of 


Novel Diſſeiſn at the Common Law, and both the Feoffer for making, and the Feoffee for taking 


a tortious Livery were both Diſſeiſors; and ſo it is it Tenant at Will or Tenant at Suſterauce make 


a Leaſe for Years, and the Leſſee enter, this is a Diſſeiſin te the Leſſor at the Common Law. 2 
Inſt. 412, 413. . 5 | | | 

This ka ” PS firſt of a Tenant for Years, and yet a Tenant by Elegit Statute Merchant, or the 
Staple, are within this Law; and ſo it is of a Tenant at Vill, or a Tenant at Sufferance, for all theſe 
have a Poſſeſſion, but otherwiſe it is of a Bailiff, for he hath no Poſſeſſion at all. 2dly, Of Guar- 
dian, which extended not only to Guardian in Chivalry, but to Guardian in Socage, & pur Cauſe de 
Nurture. 3dly, Of an Alienation in Fee, and yet an Alienation in Tail or for Life, is within this Act, 


| becauſe they are within the ſame Miſchief. qthly, If Tenant for Years, or a Guardian make a 
Leaſe for Life, the Remainder for Life, the Remainder in Fee, and Tenant for Life enters, he is a Diſ- 


ſciſor, becauſe he taketh the firſt Livery ; and ſo it is of him in the Remainder for Life, or in Fee, 
it he enter. 2 Inſt. 413.8. P. as to Tenant by Elegit, his Executor, or Aſſignee, by the Equity 
of the Statute. Br. Parliament, pl. 104. cites 22 Aſſ. 45. es | 


Par. n. And . 
that Writ, then Remedy ſhall be obtained by a Writ of Entry. 


Par. 8. And albeit, that above mention is made of ſome Caſes, wherein a 
| Writ of Novel Diſſeiſin held no Place before, let no Man think therefore that 


this Writ lieth hot nom where it hath lien before. 

Par. 9. And tho ſome have doubted whether a Remedy be had by this 
ad ue: tend- Vrit, in Caſe where one feedeth in the Several of another, et it be had 
| ed, when or certain, that a good and a ſure Remedy is groen in that Caſe by the 
one claims ſaid Writ. | | | ä 


Theſe 


Common in 5 N | 

the ſeveral Lands of another, and puts in his Cattle to uſe the ſame ; the Owner of the Soil hath two 
Ways to help himſelf, either to wave the Poſſeſſion, and then to bring his Aſſiſe as one out of Poſſeſſion, 
as in the common Caſe of a Diſſeiſin, and then he ſhall have Judgment to recover the Land and Da- 
mages; or elſe he may keep his Poſſeſſion, and bring his general Writ of Aſſiſe of Novel Diſſeiſia, 
and if the Tenant pleads to the Aſſiſe, that the Plaintiff was Tenant of Land the Day of the Writ 


purchaſed, and yer is; the Plaintiff may maintain his Writ, and ſay, that the Land was, and is his 


Several, and the Defendant did feed his Several with his Cattle, and according to this Branch of this 
Act he prayeth the Aſſiſe; and in this Caſe if it be found for the Plaintiff, he ſhall have Judgment 
to hold the Land as his Several, and Damages. 2 Inſt. 413. © es 5 


A Feme Co- Par. 10. And let them which be named Diſſeiſors beware from henceforth, 
E be deferred, ſaying that another Time au Aſſize of the ſame Land paſſcu 
this Statute, between the ſame Parties, or ſaying, and falſly, that a Mrit of more high 
to have Cor- Nature hangeth between the Parties for the ſame Land; and upon theſe 


vert and an that they allege not falſe Exceptions, whereby the taking £ the Aſiæt mar 


poral Pu- and like Matters do vouch Rolls or Records to Warranty, to the End that by 


niſhment 


b i 2 5 — 
I ig the ſame Vouching they may take away the Veſture, and receiv? the Rents 


ment by aud ether Profits, to the great Damage of the Plainiſ. . 
| „ 


by the Death of the Par ries, Remedy happen to fail by 


WE 


=_ 


par. 11. And where before none other Pain was limited agai „ him that their Plea 
bad falſly alleged ſuch untrue Exceptions, but only that after ſuch falſe by vouching 


—— I 


| | y f a Record; 
gariniſes diſproved, the Afſize "ſpould paſs dy moms 
7 12. It was Ordained that if any, being named Diſſeiſor,do Perſonally al- K —_ 


lege the Exception at the Day to him given, (if he fail of the Warranty that 414 
he hath vouched) he ſhall be adjudged tor a Diſſeiſor, without taking of \ vis o_ 


the Aſſize, and ſhall reſtore the Damages before inquired of, or to be in- tend 
ws after, to the double, and fhall nevertheleſs have a Years Impriſon- Miſe of 


or his Faljkood. Mortdanceſ- 
ment jor 8 | | tor. Ibid. 
In a Formedon or any other Real Action, if the Tenant plead a Record, and fail thereof at the 
Day, the Demandant ſhall not have Seiſin of the Land, but only a Petit Cape? for this Statute extend- 
eth only to the Aſſiſe of Novel Diſſeiſin; and in Caſe of the Aſſiſe, if the Tenant before this Statute 
had 1 a Record, and failed thereof, yet the Aſſiſe ſhould have been taken, as appeareth by this 
Act. 2 Inſt 414. 0 | | 
Baron and Feme pleaded a Record in Bar of Aſſiſe, which was denied, and they were adjourned; and 
at the Day the Baron made Default, and the Feme was received notwithſtanding this Statute, and ſo 
the is not accounted a Diſſeiſor, becauſe that ſeems to be the Act of rhe Baron. Br. Aſſiſe, pl. 186. 
citcs 13 Aff. 1. — Br. Coverture, pl. 35. cites S. C.- S8. P. & S. C. cited Pl. C. 205. a. b. . 
S. P. for judgment cannot be given upon this Default, by Reaſon that the Feme is received. Br. Par- 


liament, pl. 103. cites 11 H. 4. 51. | | | 
In Aſſiſe againſt an ſufant, he pleaded a Record and failed at the Day, yet he may plead another 
Matter, and ſhall not be a Diſſeiſor notwithſtanding the Stature. Br. Aſſiſe, pl. 460. cites 36 E. 3. 
and 33 E. 3. - Br. Coverture, pl. 6. cites 8. . 8. P. & S. C. cited by Saunders, Pl. C. 364. 
4. tr. Coverture, pl. 44. cites 4 H. J. 11. S. P. by Hawes. + 5 5 
In Aſſiſe, if the Defendant pleads that Not attached by 15 Days which is found againſt bim by Exa- 
_ mination of the Bailiff, this is not peremptory. Br. Peremptory, pl. 66. cites 6 R. 2. and Fitzh. Aſſiſe 
462. and 22 Aff 19. accordingly. —— It is no Plea in Aſſiſe in B. R. Br. Aſſiſe, pl. 95. cites 9 E. 4.5. 
Contra, if it be found againſt him by the Aſiſe. Ibid. | | | | | 
But it is not uſkal to try it by Aſſſe at this Day, but to make the Tenant anſwer over, if the Bailiff be 
not preſent to be examined. Ibid. TS 


Par. 13. And if that Exception be alleged by a Bailiff, the taking of — or _ 

| F | 517 : ; the | 

the {ſize ſpall not be delayed therefoi e, nor the Fudgment upon the Reſtitu- cir pt 
any Matter 

. = of Record, 
either in Bar or to the Writ ; for the Bailiff cannot plead any Matter, or any Plea out of the Point of 
the Aſſiſe, nor any Thing that is not triable by the Aſſiſe, nor any Plea which he cannot conclude, 
Et ſi trove ne ſoit, Nul Tort, Nul Diſſeiſin; and if therefore the Bailiff do plead any Matter of Record, 
yet the Juſtices ſhall proceed &c. and give has. ao; but then the Defendant named in the Aſliſe, 
may come unto the Juſtices, and verify that there was ſuch a Matter of Record &c. and he ſhall have. 
a Certificate of Aſſiſe by Force of this Act. 2 Iaſt. 41g. | 


: tion of the Lands and Daiuages, 


Par. 14. Jet nevertheleſs, that if the Maſter of ſuch a Bailiſ that was 
allſent, come after before the Fuſtices that took the Aſfize, and uffer to prove 
by Reccrd or Rolls, that at another Time an Aſſige paſſed between the {ane Par- 
tes of the ſame Land, or that the Plaintiff at another Time did wuhdraw 
hus Ollit in a like Nrit, or that a Plea hangeth by a Writ of à more high Na- 
ture, a Writ of Venire Facias ſhall be granted unto them, to cauje the ſame 
Record to be brought, and when he hath the ſame, and the Juſtices do per- 
ceide that the Record ſo fhewed by him, would hade been ſo vailatle before 
the Fudgment, that the Flaintiff by Force of the ſame jhould have been barr- 
cd of hrs Aci ion; the Fuſtices ſhall preſently cauſe the Party to be warned 
that firft recovered, that he appear at a certain Day, at the which the De'en- 
dant ſhall have again his SHeiſiu and Damages (if he before paid any by the fir/# 
Fudgment given) which ſhall be reftored to hiiu to the double, as belgre ts ſaid. 
Par. 15. And alſo he that firft recovered fhail be punijhed ty Iinpriſon- 
ment, according tv the Direction of the fuſtices. i 
Par. 16. In the ſame Manner, if the Detendant, againſt whom the AE This grengh 
ſiſe paſled in his Abſence, thew any Deeds or Relcajes, upon the making e Oy e. 
whereof the Fury were not examined, nor c021d ve tie, becaule there S, 
was no mention made ot them in Pleading, % & Provibility might be Nee Hi 
eghorant of the making of theſe Ilritings; the Fuf;: 25 upon the Sight ar theſe ſein dat 
| | | | CU uy | rie- 
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the Affiſe of Myiti ngs, ſhall cauſe the Party to be warned that recovered, that be appear 


Darrein Pre- | 5 | ; . 
70 ones gi ag at a certain Day, and ſhall cauſe the Furors of the ſame Afſize to come. 


fame lems Par. 17. And if he ſhall verify thoſe Writings to be true, by the Verdis 


thought, to of the Furors, or by Inrollment, he that purchaſed the\Afſize comrary to bis 


an Attaint ywea Deed 7 uni the Pain ato a. 
* 19 Wo Deed, ſhall be puniſhed by the forefaid. 
Tenant ſhall not only have a Certificate of an Aſſiſe by the former Branch upon Matter of Record, 


but alſo by this Branch upon Deed, and quiet Claims, and the Reaſon whereof is, for that the Bailift 


could not plead the ſame. And it is to be obſerved, that after the Bailiff hath pleaded to the Aſſiſe. 
the Tenant may come before the Aſſiſe taken, tho' it bc after the Aſſiſe awarded, and plead any 
Deed, quiet Claim, or other Matter of Certificate, and ſhall not be driven after the Aſſiſe taken &c. 
to ſuc his Certihcate upon this Act, to trouble the Tenant and the Recognitors of the Aſſiſe; Quia 
fruſtra fit per plura, quod fieri poteſt per Pauciora. 2 Inſt. 415. 

* Upon this Branch it hath conceived, that tho* ſome of the former Recognitors be dead, it 
ſhall be tried by the former, and others; for tho' this Act doth ordain, that a Venire ſhall be awarded 
to the Jurors of the ſame Aſſiſe, yet the ſubſequent Words be, Et fi per Veredictum Juratorum, and 
ſaith not Prædictorum; and ſo as upon this Act an Addition may be made, 2 Inſt 415. | 


In an Aſſiſe the Plaintiff made Title to 10 Marks Rent by Speciality of the Grant of the Tenant, 


and the Aſſiſe was taken by Default, and after the Tenant upon ſhewing of a Deed of Defeaſance of 
the ſame Rent, upon certain Conditions to be performed on the Plaintift Part, or otherwiſe the Rent to 
ceaſe, which he averred to be broken, which Deed of Defeaſance did bear Date in a foreign County, viz. 


in London; whereupon a Certificate upon this Statute was prayed before the Juſtices of Aſſiſe, who 


adjourned the ſame in Bank to be reſolved, whether a Certi cate did lie upon this foreign Defeaſance; 
where it was awarded, that the Certificate was maintainable, and that the Deed of Deſeaſance being 
deni ed, ſhould be tried in London, where it was found for the Tenant ; whereupon the Certificate 
was remanded to be taken in the County where the Aſſiſe was brought. Out of this Record three 


Things are to be obſerved. 1ſt, That a Certificate doth lie upon a Defeaſance bearing Date in a fo- 


reizn County (as well as upon a Charter or Acquittance) which was tried by Jurors of that forei 
County, and by none of the Recognitors of the Aſſiſe. 2dly, Thar a Certificate lieth by this Act, up- 
on a Recovery by Default, as well as where the Tenant pleadeth by Bailiff to the Aſſiſe. 3dly, That 
the Certificate mnft be ſucd and adjudged in the County where the Aſſiſe was ſued. 2Inft. 415, 416. 


This Ox Par. 18. And the Sheriff from henceforth ſhall not take an Ox of the 


hich th ſſei ſee. 7 ſſei. : 
3 Diſſeiſee, but of the Diſſeiſor only 


was not py ee for doing his Office, for that was prohibited by the Statute of W. 1. cap. 26, but 


this was a Duty due by ancient Cuſtom after the Cauſe ended, bur where it was due only from the Diſ- 
ſeiſor, the Sheriff before this Act did alſo incroach the like upon the Diſſeiſee, which is reſtrained by 
this Act, and to be taken only of the wrong Doer, and neither of the Diſſeiſee; nor of the Tenant 
that is no Diſſeiſor. 2 Inſt. 416, ” e 


= This Branch * And if there be many Diſſeiſors named in one Writ, yet ſhall he be con- 


s in Affir- tented with one Ox; nor ſhall receive any Ox but of 55. Price, or the Value. 


mance of the | 


the Law, for ſeeing they are joined in one Writ, they are as to this Purpoſe but as one Diſſeiſor, 


and therefore but one Ox is due unto the Sheriff. 2 Inſt. 416. 


„ n — — 


(8) Of what Seiſin for an Office 


"R = I E taking of 3d. of A. for a Capias againſt B. is a ſuffiient 


L Seiſin of the Dffice of Filizer, de Banco, O. a, 3. Ya. 
„ 1 

Bendl. 50. $ In Aſſiſe of the Office of Regiſter of the A the Demandant 

pl. 89. S. C. laid a Preſcription to it, viz. Tm quælibet hujuſmodi Perſona, which 

and the ſhould be named by the Admir 

Pleadings. for Lite. D. 149. a. pL 8 1. and 152. b. 153. a: pl. 9. &c. Mich. 4 & 5 
P. & M. Hunt v. Eliſdon and Allen. . 


But on a 3. In Aſſiſe of the Office of Serjeant at Mace to the Houſe of Commons, 
new Aſſiſe the Defendant being put to prove Seiſin proved only that he went to 


brought by the Houſe of Commons, and demanded his Place, but never received 


oy — any Fees; but that in an Action on the Caſe brought by him for diſ- 
— turbing him he recovered 300 1. Damages. Some of the Jud ges thought 


this 


al, ſhould be Regiſter of the Admiralty 


— 


pd 
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this a ſufficient Seiſin, the Damages being recovered in Satisfaction of that one be- 
Fees, he being kept out of the Poſſeſſion of his Office; but others held ws, * 
e contra and this was intended to be found ſpecially, but the Demand- y the 


„ — 


. Houſe of 
ant choſe rather to be Nonſuit. 2 Lev. 108. Trin. 26 Car. 2. B. R. Cs 
Cragg V- Nortolk. the Defen- 

dant, com- 


anded with the Plaintiff for the Fees, and gave him 20s. and this (notwithſtanding that the De- 
fendant was in Poſſeſſion long before and after) was held a good Seiſin i for the Plaintiff cannot be diſ- 
ſeiſed of the Office but at his Election. And it was alſo proved in Evidence, that the Plaintiff being 
in the Lobby of the Houſe of Commons, near the Door of the Houſe, laid bis Hands upon the Mace, 
chen being in the Hands ot the Defendant, and would have taken it, but the Defendant hindred him, and 
this was held good Evidence of Seiſin and Diſſeiſin, and the Recognitors gave their Verdict for the De- 
mandant. 2 Lev. 120. Hill. 25 & 26 Car. 2. B. R. Cragg v. Norfolk. Mod. 122, 123. pl. 28. 
Anon. but S. C. it was objected, that the Plaintiff was never inveſted into the Office, but Hale Ch. J. 
| aid, that an Inveſtiture does not make an Officer when he is created by Patent, as in this Caſe, but he 

is an Officer preſently ; but it he was created Herald at Arms (as in Segar's Caſe) he muſt be inveſted be- 
fore he can be an Officer; and a Perſon is an Officer before he is ſworn. 


4. A Man cannot have an Aſſiſe upon a bare Election and Conttitution Where a 
15 a Recorder, but where it is by Patent or Grant; Per Holt. Cumb. RR * 
244. Paſch. (W. & M. in B. R. in Caſe of the King v. Dean &c. of at Wili, they 


. may remove 
Weſtminſter. | him at Plea- 


| ME =— 17 
in Blagrave's Caſe, and ſeveral other Caſes, and the conſtituting another under the Commo n Seal ig 
a Removal. Vent. 342. Trin. 31 Car 2. B. R. Pepis's Caſe. mm 
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() Abridgment in an Aſſiſe. 


1."FHE Demandant in an Aſſiſe may abridge his Plaint at any Br. abriag- 
Gp Pe Time after the Jury are charged, and after they are in __ 3. 
Hoſtel, in Communication ot the Matter, and before Verdict. 33 and the Tur. 


tices of Af- 
5 3 VC 
it, and after took the Verdict of the reft; and took Day by Adjournment for their Judg 


other Juſtices — Jenk. 111. pl. 15. S. P. as to abridging the Plaint ; but ſays, that after Verdict gi- 
ven and entered the Plaint cannot be abridged. , 


The Plaintiff can not abridge his Plaint after Verdict. Br. Abridgment, pl. 15. cites H. 25 E. 3.—— 
Kelw. 116. b. pl. 56. ſays, Nota it was ſaid, that a Man may abridge his Plaint whenever he will be- 
fore Judgment, but ſays, Vide the contrary by Vaviſor 6 H. . 38. [but miſprinted, there not being 
ſo many Folio's.] | % | up - 8 

No Abridgment can be of a Plaint after Judgment. 2 Brownl. 237. by Williams J. — After 


Appearance of the jury, and before Verdict, the Plaint was abridged. D. 132. a. pl. 76. Mich. 2 & 2 


P. & M. Grenefield v. Strech. 


2. In Aſſiſe, at the firſt Day the Plaint was made of an Cſice and of a 
 Corody, and at the 2d. Day of the Corody oniy, and admitted. Thel. Di 
76. lib. 8. cap. 28. S. 1. cites Mich. 18 E. 2. Aſſiſe 377. | 
3. In Aſſiſe, if Dower be brought in one Vill, and the Demand is of a Par in other 
Manor which extends into this Vill, and into another Vill, there by A- Caits than 
bridgment of the Demand all may be made good, as appears P. 13 E. Per be 


3. in Dower, and fo ſee that the Exception upon the Abridginent ſhall Bee f. 


2. 
D 


* . . > . f bridge hts 
extend to another Vill than is named in the Writ. Br. Abridgment, pl Plaint as ro 
13. cites 5 All. 20. the Demed 


in the Vill 
compris'd in 


intirely, becauſe the Aſſiſe is ſworn the firſt Day, ard the ſury is made up of all the Vills 
Fitzh. Plainr, pl. 7. cites Trin. 36 H 6. 


the Writ; but in Dower the jury is not ſworn the firſt Day. 
bel. Dig. 76 lib. 8, cap. 28 S. 27. cites 8 C. 


ion Note, 


: ment at Weſt⸗ 
minſter, and then the next Term yy gave Judgment for the Plaintiff of the reſt by Advice of the 
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Note, that a Man may abridge his Demand in Dower after the View, but ſhall not change his De. 
mand after the View. Br. Abridgment, pl. 19. cites 4 E. 3. and Fitzh. Dower 100. 


Firzh. Brief 4. In Aſſiſe de libero Tenemento in Pontfret, the Plaint was of a Houſe, 
699. S. C. is, and of @ Corody, vix. of ſo many Loaves, &c. and of 3 Load, of Hay in 


Porto wha B. It was held, that the Writ ſhould abate by the not naming of B. 


becauſe the Without abridging his Plaint of the Hay. Thel. Dig. 76. lib. 8. cap, 


Plaint was 28. S. 3. cites 10 Aſſ. 26. Mich. 10 E. 3. 53. Briet 699. 

of Hay to be R | 

taken ina different Vill from Pontfret, and not ſo named in the Writ &c. and therefore he was nonſuit- 
ed; but Fitrherbert ſays, he thinks that he could not abridge his Plaint, becaule it is all one Frankte. 
nement by Specialty. 


Br. Abridg- 5. In Aſſiſe the Plaint was of Land and Rent, the Defendant pleaded in 
ek = 8 1 4 the Rent ; the Plaintiff may abridge his Plaint of all the Rent; 
__ Quod nora bene by Award; Coram Shard. Br. Abridgment, pl. 14. 


Plaint 9. and Cites 14 Aſſ. 9. 


— Dig. 76. lib. 8. cap. 28. S. 5. cites S. C. and 14 E. 3. Plaint 9. 
6. Aſſiſe of Land in 2 Wapentakes, and the Panel returned all of one, and 
none of the other, by which the Array was challenged and found, and there. 
fore it was quaſbed. And after the Plaintiff would have abridged his 


Plaint of Land in the one out of which no Juror was returned, and was 


not received becauſe ot the Challenge of the Party. Br. Abridgment, 
pl. 15. cites 28 Aff; 38. Brooke makes a Quære, for it was contra 
in C. B. Hill. 25. E. 3. SE, 


Thel. Dig. J. Aſſiſe of Common of Paſture of 40 Acres, the Detendant ſaid, that the 


2 _ by g. Moicty of the Land in which &c. is ſeiſed into the Hands of the King, and 


ciesS.C ſo found by Examination of the Eſcheator, by which the Plaintiff would 


and tho he have abridged his Plaint of it &c. and was not ſuffered, the Reaſon 


- pleaded that ſeems to be, becauſe the Common 1s * intire ; Contrarium now by the Star. 
the Moiety 21 H.8. 3. Br. Abridgment, pl. 16. cites 29 Aff] 10. : 


was ſevered 


by Metes and Bounds &c. yet he could not abridge his Plaint for this Moiety, ——+ Aſſiſe of a 
Manor, the Tenant pleaded in Bar to Parcel, and other Matter to the reſt, and the Plaintiff ſaid, tbat the 


Parcel in the Bar is the 3d Part of the Manor, and abridged his Plaint of it, and was ſuffered, for it was 


not pleaded to the 3d Part of the Manor, but to other Quantity, as Acres &c. Br. Abridgment, pl. 29. | 
cites 40 Aſſ. 4. -Thel. Dig. 56. lib. S. cap. 28. S. 12. cites S. C.——Kelw. 116. b. pl. 56. | 


3. Aſſiſe of Common, the Plaintiff made Plaint, and before Challenge 
he amended it, the Tenant ſaid, that he thall not be received; Bur 
per Grene, he may abridge his Plaint and inlarge it before Challenge, by 
which the Tenant pleaded over in Bar. Br. Aſſiſe, pl. 331. cites 32 
Aſt. 5. „„ e = 


9. In Aſſiſe, Tenant for Life of two Parts of certain Land, the 3d to him 


in the Reverſion of the two Parts, the Tenant for Life charged the two Parts 


with Rent of 10 5. and he in the Reverſion ot rwo Parts, who had alſo the 


za Part in Demeſne, confirmed this Grant, and by a Clauſe of Præterea 
granted other Rent of 10 s. out of his zd Part, and the Grantee brought A. 
/sſe of the Rents, and the Tenant pieaded Fointenancy of the 3d Part wii 


Vb Stranger, by which the Plaintiff abridged his Plaint of this Rent iſſu- 
ing out of this, and well; Quod Nota Br. Abridgment, pl. 3 1. cite- 
45 All. 13. : 


10. In Aſſiſe of Rent and two Robes, the Plaintiff abridged his Plains 
of Parcel of the Rent, and of the Robes, Thel. Dig. 76. lib. 8. cap. 28. 
S. 11. cites 45 All. 13. 5 
11. In Aſſiſe, the Tenant pleaded Fointenancy for Part, and another Bar 
for the reſt, and as to that to which the Tenant pleaded Fointenancy, the Plaln- 
tiff abridged his Plainr, and admitted good; Quod Nota. Br, Avridg- 
ment, pl. 5. cites 2 H. 4. 20. _ | 
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Aſſiſe. =: 


13. In Aſſiſe the Plaint was of the Moiety &c. and as to Parcel a Re- If Deman- 
covery was pleaded in Bar, and another Bar for the Reſidue. The Plaintiff dant makes 
| abridg'd his Plaint of a/l that to which the Recovery was pleaded &c. _ Plaint 

Thel. Dig. 76. lib. 8. cap. 28. S. 13. cites Mich. 13 H. 4. 10. 2 H.“ 3 


of 10 Acres 
$ 2% of Land, 
«obs he Motor ö In 7 ; | . 1 then he may 
abridge the Moiety of 5 Acres, becauſe the Acres of which he hath made his Plaint of a Moiety, are 
feceral, and nor intire. Kelw. 116. b. pl. 56. S. C. 


But it was ſaid that if a Man makes his Plaint of 10 Acres, and the Tenant pleads in Bar, and ſeveys 
the Acres by Moieties, the Demandant cannot abridge his Plaint in the Moiety of any of the Acres, be- 
cauſe he made no ſuch Plaint by the Name of a Moiety, but his Plaint was by Name of Acres, and 
therefore he cannot abridge his Plaint in the Moiety, but in the Acre he may. Kelw. 116. b. pl. 56. 


14. In Aſſiſe the Tenant pleaded a Bar to the Moiety, and another Plea 

to the other Moiety, and the Plaintiff made ſeveral Titles, and were ad- 

journed upon one Title; and at the Day of Adjournment, after Argument, 

the Plaintiff abridged his Plaint of it. Quod nota, Br. Abridgment, pl. 

21. cites 10 H. 6. 22. . 

15. In Aſſiſe one Bar was pleaded as to one Moiety, and another Bar for 

the other Motety &c. and the Plaintiff was received to abridge his Plaint 

for the one Motety, Thel. Dig. 76. lib. 8. cap. 28. S. 16. cites 13 H. 6. 

Title 21. Mich. 10 H. 6. 23. | 5 5 . 
16. If a Man makes his Plaint of a Manor, he cannot abridge it; for 

a Manor 1s intire, and if he ſhould avridge 5 Acres thereof, then he has 

no ſuch a Manor of which he hath made his Plaint. Kelw. 116. b. pl. 

56. Caſus incerti temporis. SE „ e 
17. 21 H. 8. cap. 3. Enacts, That the Plaintiff in Aſſiſe may abridge his un Ale . 

Plaint of any Part whereunto a Bar is pleaded, in ſuch Manner as he or they the Defen- 

might do in Caſe the Pleas in Bar had been made and divided to any Certainty dant pleads 


or Number of Acres in the Plaint ; and that the Plaint, for the Reſidue of og nag 
the Part or Parts of the Lands not abridged, ſhall ſtand good, Plaintiff may 


: | „„ | | | abridge his 
Plaint by the Statute of 21 HF. 8. cap. 3. But Abridgment in Dower, nor in any other Action, but in Aſſiſe 
only, is net remedied by this Statute. Quod nota. Br. Abridgment, pl. 2. per Brooke, 5 


18. In Aſſiſe the Plaint was of 53 s. Rent, and afterwards 20 8. there- 
of was abridged. After Judgment this was aſſigned for Error among 
others; and it was admitted per Cur. to be Error, becauſe the Rent is 
a Thing intire, and cannot be abridged as Land and ſuch Things may. 
D. 65. a. b. pl. 5. Mich. 3 E. 6. Arundel (Earl) v. Windſor (Lord.) 


. . 
© 


(D) Of what Poſſefjon an Aſſiſe lies. [| And of the 
Ouſter of what Tenant. | 


x. *2CD.4 5.b.C Concell. to Litt. if the Guardian be ouſted, * Br. Co. 
the Heir may have an Afſiſe, and with this agrees Co. 6. Brea. - d pl 47: 
man 57. b. | | — 
Colour, pl. 
come to have 
2 Inſt 134. Cacs S. C. 


20 cites 8. . Kelw. 110. a in pl. 31. Caſas incerti Temporie, S P. For he cannot 
Poſſeſſion in Demeſne without doing Prejudice to the Guardian. 


* 1 I). T. 18. b. pet Keble, the King ſeiſed OL 4 Ward by Office, 
_ of this Poſſeſſion the Heir may have an Action. 45 E. 2. 25. 3 i», 
6. 33. b. 21 Ed. 3. 34. 9 Ed. 4 33 pec Genny, and Co. 5. Bre- 
= | 053-299 
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* S=e pl. 10. dimes 57. b. * Leſſee for Years is ouſted, the Leſſor may habe an 


— ww, 


8. 


* 3r Colour, 3, * 2 Ed. 4. 5. b. per Lit. [if] the Leſſor dies, and after the Lee 
R <5 for Years is ouſted, the Heir of the Leſlor ſhall have an Allife of Ma 
che Court bel Diſſeiſin, and not a Yortdanceſtor, + 22 ED. 4. 14. + 45 Ed, z. 


held that it 26. 22 All. 24. 
was 

Colour Fitzh. Colour, pl. 20. cites S. C. & S. P. accordingly. t Br. Treſpaſs, pl. 
365. Cites 22 E. 4. 13. S. P. accordingly by Fairfax. 5 

4 8. P. For the Profits talen by the Termor is Seiſin of the Heir. Br. Aſſiſe, pl. 31. cites 43 E. 3. 25.— 
Fitzh. Aſſiſe, pl. 61. cites 8. C.—Kelw. 110. a. in pl. 31. Caſus incerti Temporis, 8. P. accordingly; 
fox he cannot come to the Poſſeſſion in Demeſne without doing a Prejudice to the Termor. 


* Br. Reſ- 4. 2) D. 8. J. a Reverſion of a Leaſe for Years is recovered, and 
ceipt, pl. 1. before Execution ( for the Execution ſhall ceale during the Term) the 
cites 8. 15 Leſſee is ouſted, the Recoveree ¶ Recoveror] ſhall have an Aſſiſe. But 
 Firzherbert, QU=re this; for Co. 1. Sey 106. b. by all the Juſtices, if Tenant in 
gr Ro wr he Ae bene haven nn 
WIR I + | 
have Aſſiſe. * 9 0. 7. 24. per Curiam, If Ceſty que Vie dies, or @ Leaſe for 


. Vears is determined, 


the Determination of the Term. 
6. Tenant at Will grants the Poſſeſſion tg another, who enters, 
the Leſſor may have an Aſſiſe. 22 E. 4. 6. Es 


7. I Tenant by Elegit or Statute Merchant be ouſted, he in the Re- 


verſion may have an flife. 3 Y. . | 
8. [So] If Tenant at Will be ouſted, the Leſſor may have an Aſſiſe, 
21 N 
Br. Trefpaſs, 9g. The 
E fg. Poſſeſſion, 22 Ed. 4. 14. Mo Es 
S. C. & S. P. accordingly by Fairfax.- -Kelw. 109. b. 110. a. S. P. accordingly, becauſe he might 
8 w_ 8 and have had Poſſeſſion without doing Wrong to any, but did not, and it was his own Act 
and Folly. . | og | 


D. 354. b. 10. Tf Leſſee for Years be ouſted, the Leffor may have an Aſſiſc. 


pl. 35. Paſch. = 2. 34. | 
Bin S. P. 21 E. 3. 34. 


accordingly. Cromwell (Ld.) v. Andrews. — 
* See pl. 2. 8. P. 5 | 

ta Man leaſes for Years, the Remainder over in Fee, and after the Tenant for Years was ouſted of hi: 
Term, it was held that he in the Remainder may have an Aſſiſe, becauſe the Freehold was in him at thc 
Time of the Diſſeiſin, and he cannot come to the Poſſeſſion during the Term; for then he ſhould pre- 
jndice the Tenant for Years. Kelw. 109. b. pl. 31. Caſus incerti temporis. 


—S,P. accordingly in a Nota of the Reporter, 9 Rep. 


* Br. Seiſin, 11. Tf Tenant for Years of a Common be ouſted, the Leſſor may 


p36. Cites have an Aſſiſe, 21 ED. z. 34. * 22 All. 84. f 45 Ed. 3. 26. 


8 pl. 228. cites 8. C. + Br. Aſſiſe, pl. 31. cites S. C—Fitzh. Aſſiſe, pl. C. 
cites S. C. „„ 


12. The ſame Law, if Leſſee at Will of a Common be ouſted, the 
Ll—uellor may have an Allile. 21 E. 3. 34. ws 
And ſo it is 13. Note that if a Prior be ſeiſed of a Rent, and dies, and his Succeſſor 
of an Abbot diſtrains, and Reſcous is made, he ſhall have Aſſiſe of the Seifin of his 
and other Predeceſſor, tho he himſelf was not ſeiſed, becauſe he found his Church 
— —— ſeiſed, and he has nothing but in Right of his Church. Quod nota. Br. 
gular Per- f 
ſons; for Aſſiſe, pl. 109. cites 3 Aſſ. 5. 
IL Perfons in Law, and have Capacity to have Lands and Goods only for the Uſe and Benefit of th. 


Houſe, and cannot make any Teftament, and therefore the Church or Religious Houle is holden always 


one ſand the ſame, ] in reſpect whereot the ſucceeding Abbot ſha!l have an Aſſiſe for à Diſſeiſin done it. 


in 
the 


ä the Leſſor or his Heir ſhall not have an Aſſiſe 
againſt the Occupiers of the Land, without an Entry in Fact, after 


Heir can't have an Afſiſe againſt an Abator ; for he had not 


Aſſiſe. 


— — 
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eln of the Predeceſſor, and an Action of Waſte for Waſte done in his Predecefior's Time; but ſo mall 


not a Biſhop, Archdeacon, Dean, Par ſon, or the like, that are Eccleſiaſtical Seculars, becauſe the Church 


heir Death hath an Alteration, and is not always one, and they may make their Teſtament ; for that 
— my have Goods and Chartels to their own Uſe. 2 Inſt. 1 51. 


14. And where a Feme is {fer of Rent, and takes Baron who 
diſtrains, and Reſcous is made, they ſhall have Aſſiſe. Quod nota. 
Ibid. | 
15. Executor of Tenant by Elegit brought Aſſiſe of the Land deliver'd It fem that 
by Elegit, and made general Plaint, and well. Brooke ſays the Reaſon none ſhall 
appears, as It feems to him, Tir. Title, inaſmuch as it is of Land of which have Aſſiſe 
iſe lies at Common Law, tho* thoſe Tenants cannot have Afſe at Com- 3 


mon Law, but by Statute, Br. Plaint, pl. 15. cites 22 Aff. 45. Aus be c 


| | | has Titl 
Franktenememt ; but by State, Tenant by Statute Merchant and Elegit may have Aſſiſe. Br. Darrdn 
Prefentment, pl. 2. cites 5 f. 7.16 Ls 


16. If a Man recovers Land erroneouſly, and has Execution, and after 
infeoffs A. and the Tenant who loft brings Writ of Error againft him who 
recover d, and Scire Facias againſt him, and reverſes the firſt Fudgment 
and enters, A. thall have Aſſiſe; quod nota ; becauſe Scire Facias ought to 
have iſſued againſt A. The Reaſon ſeems to be, becauſe he might have a 
Releaſe to plead, or ſuch like. Br. Aſſiſe, pl. 283. cites 28 Aſſ. 21. 

17. If a Man recovers in Aſſiſe of Rent or Common &c. and the Sheriff 
puts him in Poſſaſion, and aſter at another Time he is diſturb'd to rake 
the Rent or Common, he ſhall have Aſiſe or Re-diſſeiſin upon the firſt put- 
ting in Seiſn ; for the Law adjudges him in Poſſeſſion by the firit Seitin ; 
per Thorpe. Quod non negatur ; but quære. Br. Aſſiſe, pl. 3 1. cites 
ws It : Maſter of an Hoſpital is deprived of his Office by a Lay-Patron D. 200. a 


without Cauſe, he may have an Aſſiſe, becauſe he hath no other Re- pl. 20. Mich. 


medy ; but if ſuch a Maſter is Ecclęſiaſtical, and deprived by the Ordi- 3. & 4 Elis. 


nary without Cauſe, he ſhall not have an Aſſiſe, becauſe he may appeal 2 ogg Ao 


to the Viſitor. 11 Rep. 99. b. in James Bagg's Caſe. to be the 
„„ | | _ Cafe in- 
tended. The Head of a College cannot maintain an Aſſiſe for his Headſbip ; for he hath no ſole Sei- 


ſin, the whole Body of the College having an Intereſt therein; per Holt Ch. J. Skin. 488. Trin. 6 
W. & M. in B. R. in Caſe of Phillips and Bury. Show. Parl. Caſes 47. S. C. & S. P. accord- 


ingly, Arg. 


(E) Of what Poſſe ion an Aſſiſe lies. And what not. gee Ti 
e Joint Poſſeſſion or Eſtate.] * 


1.T F Baron and Feme purchaſe Lands in Fee the and after the s o and be- 


Baron is attainted of Felony, upon which the King {cites the cauſe ſhe 
Land, and after the Lord of whom the Land is holden comes into 40 £ wy 
Chancery, and upon his Suggeſtion has it deliver'd to him as his Eichear. 7, „ele, 


Becaule the Feme had a joint Eſtate with her Baron, and the Lands and the He. 


were delivered out of the Hands of the King by a telle Susgeſtion, % 
this is a Dilleifin ro the Feme, and ſhe may have an Allile. (It is %% 


intended that the Baron was dead before the Oclivery out of the %%, there. 
Hands of the ting.) 4 All. 4. adzudged. fore it hall 


not be ar- 


gued whether the Baron be alive or not. And Brooke favs, that therefore it ſeems that the King 


granted it for the Year, Dar, and Waſte onlv. and then the Entry of the Lord by the Livery ITY 


3 n . 4 A — i 
. Aſſiſe. 
by the falſe Suggeſtion made the Diſſeifin, and that it was no Diſſeiſin during the King's Poſſeſſion. 


Br. Aſſiſe, pl. 114. [113] cites 8. C.-—Fitzh. Aſſiſe, pl. 166. cites 4 E. 3. 47. 8. P. and is the 8. C 
only fuller than in the Book of Aſſiſes, and is at 4 E. 3. 46. b. 47. a. pl. 32. 


(E. 2) In what Caſes it lies. 


1. Feme endow'd of the 34 Part of a Mill, if the Heir takes the intir- 


| Toll, the ſhall have Aſſiſe; for they are not Tenants in Common; 


for the Feme ſhall have every third Toll-Diſh by itſelf. Br. Aſliſe, pl. 
440. cites 23 H. 3. 3 

' 2. If Land be recovered in abaſe Court, which dos not lie within the Jy. 

riſdiction, he may have Aſſiſe; but it he brings Writ ot Falſe Judgment 
thereof, he ſhall not have Aſſiſe; for this affirms that it lies within the 
Juriſdiction. Br. Aſſiſe, pl. 159. cites 10 Aſſ. 25. 

3. If a Man charges Land with Rent in divers Counties, he may diſtrain, 
bur Aſſiſe does not lie; for by Writ in one County he cannot recover Frank. 
Yenement in another County. Br. Aſſiſe, pl. 218. cites 18 Aſſ. 1. 

4. If there is no Tenant or Diſſeiſor named in the Aſſiſe, the Writ 
does not lie. Br. Brief, pl. 259. [283] cites 22 Aff. 8. „ 
5. A. and B. are condemned in Damages, and an Elegit iſſues of their 
Lands, and the Sheriff put the Land of A. in Execution by the Elegit, by 


| Name of the Land of B. Quære therefore if A. ſhall have Aſſiſe thereof; 
for it is doubted. Br. Aſſiſe, pl. 328. cites 31 Aſſ. 28. = 


If a Man de- 6. A Man 1 have Aſſiſe upon a Claim without Entry where he dares 
r 


livers to me ter. Br. / ; 2/4 
Dd of OO Aſſiſe, pl. 350. cites 38 Aſſ. 23 


Feoffment, and ſhews me the Land a great way off, and J agree thereto and accept the Deed, and dare 


not enter for fear of Death, this is a good Poſſeſſion to have an Aſſiſe, Quzre inde, Br. Aſſiſe, pl 
350, ces $. Q.{--:- STR e 


Hit the De- . If a Man recovers by Verdict, and before Fudgment the Tenant gets 0 


mandant in Leaſe of the Plaintiff, he cannot plead it, but F he be ouſted he ſhall have 
* * yu Aſſiſe, 5 Tank, to which it was not anſwered. Br. Aſſiſe, pl. 366 


leaſes bis Cites 43 Aſſ. 19. 
Right meſne „ | by Enos | 
between the Niſi Prius and the Day in Bank, and recovers and enters, the Tenant who loſt ſhall have 


Aſſiſe by the Releaſe. Br. Aſſiſe, pl. 378. cites 5 H. 7. 40.— 8. P. Ibid. pl. 404. cites M. 6 R. 2. 


and Fitzh. Aſſiſe 50. per tot. Cur.— 8. P. Ibid. pl. 492. 


8. Dum fuit infra ætatem, per Belke, if a Man be ſole ſeiſed of an A. 
cre of Land in D. and jointly ſeiſed of another Acre there with his Feme, 
and Præcipe is brought againſt him [the Baron] of one Acre, there if the 
Demandant recovers and enters into the Acre of which the Feme is Fointe- 
This mant, the Baron and Feme ſhall have Aſſiſe; For the Recovery thall be 
ſhould be intended of the Acre of which he was ſole ſeiſed, becauſe the Feme is 
48 E. 3. 31. not named. Quzre. Br. Aſſiſe, pl. 37. cites * 48 E. 6. 311, 

9. Where a Man by Colour of one kind of Office ouſts another who has an- 
other Kind of Office, he ſhall have Aſſiſe, and not Scire Facias, unleſs they 

wwe all one and the ſame Office, and nor divers. Br. Aſſiſe, pl. 390. cites 

6 E. 4. 2. | | 2 | 

10. In an Aſſiſe of Novel Diſſeiſin the Demandant counted, that the 


Tenant did diſſeiſe him de uno Muro Lapideo, and had built an Houſe in 
the Place thereof to his Nuſance. The Court ſaid, that he ought to have 


brought an Aſſiſe of Nuſance, and ſo a judgment was reverſed. Sty 
195. Hill. 1649. Colſon v. Ree. 8 


— 
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E 3) In what Caſes it lies Againſt whom. Aud 
who ſhall be ſaid Diſſeiſor. 


1. SSISE does not lie of the Ward & the great Part of the Manſion of 

the Palace of the Biſhop of Canterbury againſt the Diſturber alone 
without naming the Biſhop who is Tenant ot the Franktenement, no more 
than the Aſſiſe of a Reat-charge againſt Pernor without the 'Tertenant ; 
Quod Nota. Br. Athiſe, pl. 444. cites 4 E. 2. and Fitzh. Aſſiſe 449. 

2. If my Tenant attorns to à Stranger without Authority, I ſhall have 

Aſſiſe againſt both. Br. Aſſiſe, 466. cires 3 E. 3. 

z. Aſſiſe again/t A. and B. the Aſſiſe ſaid that B. diſſeiſed the Plaintiff 
and infeoffed A. and that A. did not diſſeiſe the Plaintift, and therefore the 
Plaintiff recovered, and was amerced againſt A. for the falſe Plaint, 
and yet he could not do otherwiſe, but bring the Aſſiſe againſt Diſſeiſor 
and Tenant; Quod Nota. Br. Aſſiſe, pl. 123. cites ) Aſſ. 14. 
4. V. recovered againſt one who had nothing, and infeoffed B. and one C. 
delivered Seiſin to B. and the very Tenant brought Aſſiſe againſt B. and C. and 
emitted N. and yet well, tor B. who delivered Seiſin is Diſſeiſor. Br. Aſ- 
ſſſe, pl. 157.,cires 10 Aſſ. 22. % „ 

5. A Man leaſed Land jor Life, rendring Rent, and went beyond Sea, 
the Tenant for Life died, and Z. N. counſelled H. V. the Heir of the Leſſor 
to enter, who entered and infeoffed P. and the Leſſor came and would have 
entred, and P. diſturbed him, and he brought Aſſiſe againſt P. and the 
Counſellor omitting him who entered, and the Plaintiff recovered, for 
the Couſe!lor is Diſfiter, and ſo ſufficient if Diſſeiſor be named in the 
Writ ; Quod Nota. Br. Aſſiſe, pl. 193. cites 14 Aſſ. 12, Eo 

6. Aſſiſe, Lord and Tenant, the Lord grants the Rents and Services to 

7. N. in Fee upon Condition of Payment, and Non-payment ex parte the 
Grantor [viz. by way of Mortgage] and he tendered [the Money] at the 
Day &c. The Grantee refuſed, and after rhe Tertenant | who had attorn- 
ed to the Grantee] paid the Grantee, and the Grantor diſtrained, and Re- 
cous was made, and the Grantor brought Aſſiſe againſt the Tertenant ; and 
the Opinion ot the Court was, that the Grantee is Tenant of the Rent, and 
therefore the Plaintiff was nonſuited; Quod Nota; tor the Aſſiſe ought 

to _ been brought againſt the Grantee, Br. Aſſiſe, pl. 200. (199) cites 
„„ . „ 5 
J. It a Man levies my Rent of my Tenants by Coercion, Aſſiſe lies againſi 
him only, but where the Tenants pay him of their own Will, the Aſſiſe ſhall | 
be againſt him and the Tenants. Br. Aſſiſe, pl. 20). cites 16 Aff. 15. 5 

8. Aſſiſe of Rent Service may be brought againſt the Meſne who is Per. Br. Jointe 
nour and Tenant of the Rent, and againft the Diſſeiſor who makes Reſcous . Arch 2 
without naming the Tertenants, Br. Aſſiſe, pl. 330. cites 31 All. 31, . 
9. But it was faid, that in Aſſiſe of Rent- charge or Rent-ſeck all the Ter- Non- tenure, 
tenants oug ht to be named, but in Aſſiſe of Rent- ſervice, if he has Tenant pl. 30. cites 
of the Rent and Diſſeiſor it ſuffices without the Tertenants; and in Al- 53 5 
ſiſe of Rent-ſecł all rhe Tertenants ſhall be named in Pain of abating the In Amie for 
Mrit in toto, notwithganding that it was once a Rent-ſeryvice, Ibid. a Rent- 
cites 31 Aſſ. 31. and 32 Aff. 10. charge of 


the Title was, that J. V. and A. his Wife were ſeiſed of tere Nunors, and i I tue conveyed the ſams (inter 
alia) to one I by the Name of tevo. anors & who by the ſame Fine rendred the [ane Rent of 50 1 te 
them, and to the Heirs of A. and alſo rendred the ſaid two Manors to them for their Lives, the Remain- 
der to F. their Son in Tail, Remainder to the Heirs of A.— J. V. and A. dicd, the Rent deſcended to 
the Plaintiff as Son and Heir of A and F. entied as in his Kemainder, and thereof infeoffed G. who 

was the Tenant in the Aſſiſe, and on Nul Diſſeiſin &c. the Plaintifl had judgment ia the Aſſiſe, upon 
which a Writ of Error was brought, and aſſigned that the Fine was of ;we Manors (inter alia) which 


Words import, that other Lands beſides che Manors did pa's ; if to, the aun brought againſt him 
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that was only Tenant of the Marors is not good, becauſe all the Tenants of the Lands compriſed in 
the Fine ought to be named, ard Gawdy and Clench held it to be Error; & adjornatur ; and after. 
wards was diſcontinued by the Death of the Defendant. Cro E. 226. pl. 11. Paſch. 33 Eliz B. R. 


GSarnons v. Weſton, 


10. A Vicar ſhall have Aſſiſe againſt the Parſon. Thel. Dig. 45. lib 
5. cap. 9. S. 2. cites Trin. 40 E. 3. 28. 

11. By a Diſſeiſin made to the Uſe of an Infant, he is not Diſſeiſor 
nor Tenant without actual Entry. Br. Aſſiſe, pl. 46. cites 3 H. 4. 16 

12. If Guardian aliens the Land of the Infant, Aſſiſe lies. Br. Aſſt pl 
491. cites Natura Brevium. | , 

13. A Diſſeiſor made a Leaſe for Years, and being about to leave the 
Realm, he ordered the Leſſee to keep the „en againſt the Diſſeiſee 
till he returned, and that if the Diſſeiſee ſbould enter upon him, that Leſſee 
ſhould re-onft him, which he did, and paid the Rent to the Uſe of the Dif- 
ſeiſor ; Saunders Ch. J. held, that without expreſs Agreement after the 
Diſſeiſin, the Frank Tenement is not veſted in Ceſty que uſe ; bur the 
others held e Contra, and thereupon the Plaintiff was non-ſuited. D. 
141. pl. 47. Paſch. 3 & 4 P. & M. Cutts v. Weſt. 3 
14. If o Coparceners commit a Nuſance, and one of them dies, the 
Aſliſe or Quod permittat muſt be brought againſt the ſurviving Aunt, 
and the Heir of the other. 12 Mod. 637. Hill. 13 W. 3. In Caſe of 
Roſwell v. cites Prior. 2 Inſt, 406. „„ 

15. A Quod permittat muſt be brought againſt the Alienee, becauſe in 


its Nature it muſt be brought againſt him that is Tenant of the Freehold, 


per Cur. 12 Mod. 639. In Cafe of Roſwell v. Prior. 
16. So an Aſjjze of Nuſance muſt be againſt the Alienor and Aliente; 
but if the Alienee dies, the Party muſt have a Writ of Entry in the Per, 
and not an Aſſiſe; per Cur. 12 Mod. 639. In Caſe of Roſwell v. Prior. 

17. A Monk may be a Diſſeiſor, as appears by many Authorities, and 
particularly by this, viz. That a Writ of Aſſiſe lies againſt him, the 
| 1 in which Writ is, Quod recuperet Seiſinam, which ſuppoſes 
a Monk to have a Freehold. 10 Mod. 125. Arg. in Caſe of Thornby 
v. Fleetwood, 8Þ| 5 


: (E. 4) In what Caſes Aſſiſe lies not, but other Action, 


as Scire Facias, Error &c. 


„ Man recovered by Judgment againſt E. who died pending the Writ, 
his Heir entered, and he who recovered oufted him; the Heir 


ſhall not have Aſſiſe, but Writ of Error, for the Judgment is not void, 


but Error. Br. Aſſiſe, pl. 282. cites 28 Aſſ. 17. 


2. Scire Facias by the Earl of S. againſt M. where he was refored by 


At of Parliament, to the Land forfeited by his Father, and was ſeiſed till 

_ ouſted by Office, which found tor the King, and the Land is now come 
to the Seiſin of M. and becauſe it appeared that he himſelf was ſeiſed 
after the Alt, and ſo the AF executed, therefore his Writ was abated, 
and he pur to the Aſſiſe, or to the other Remedy, Quod Nota. Br. 
Scire Facias, pl. 64. cites ) H. 4. 6. and 8 H. 4. 14. 

3. Where the King has a Manor in Ward, which is known by the 
Name of the Manor of B. and of the Manor of S. it he grants the Cuſto- 
dy of the Manor of B. to one, and after grants the Cu/tody of the Manor of 
5. to another, and he ouſts the firit Grantee, and he brings Scire Facias 

o repeal the Patent, he ought to ſurmiſe that the Mau of S. B. are all 


one 


* 


Aſſiſe. 
one &C. ſo that ir may ap ear, that the Patents are of one and the ſame 


Thing; for if they are o diverſe Things, Aſſiſe lies, and not Scire Fa- 
cias. Br. Parents, pl. 63. cites 8 E. 4.6 
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(F) In what Caſes it ſhall be awarded at large. Upon · RY" 
* Demurrer. | [f In Reſpect of Daa 
the Seiſin nor Diſſeiſin.) 4 oy 


1 ＋ Fl. 11, 125 


1. J F the Tenant pleads in Bar, and after demurrs upon another The Aſſiſe 


Thing our of the Point of the Aſſiſe, and after this it is adjudg- _—_ 3 


ed for the Demandant, the Aſſiſe ſhall not be awarded at large, but che Damag- 
the Demandant ſhal have Judgment preſently. 1) ED, 3. 42. b. fot es, and not 


the Land . 82 


Diſſeiſin. Br. Aſſiſe, pl. 208. (207) cites 8. C8. C. cited by Montague Ch. J. and Judgment 
given accordingly. Cro. J. 468. pl. 13. Hill. 15 Jac. B. R. in Caſe bf Holdſord v. Pia, Ahle ec at 
to this Point at (O) pl. 9. 


2. As in Aſſile, if the Tenant pleads che Releaſe of the Demandant, s C. & s. P. 
and the Demandanr ſays, that it was upon Condition, and ſhews how Cited accotd- 


judged for the Demandant; he ſhall have Judgment preſently without Ch . #4. 

\warding the Alliſe at large, becauſe the Demurrer is — a Mat⸗ 5 Jac. B.R. 
ter our of the Point of the Aſſiſe. 1) ED, z. 42. b. Adjudged C. J. 468. 
17 All. 2. : TR 7 „5 | in pl. I3. and 


Judgment 
there given 


accordingly. S. C. cited 2 Roll. Rep. 22. in S. C. — See (0) pl. 9. Br. Aſſiſe, pl. 208, 


(207) cites 8. C. 


3. In an Aſſiſe if the if the Tenant makes Title as Heir to J. S. Br. Eſtoppel, 
and pleads an Eſtoppel upon Record againſt the Plaintiff, ro eitop him Pl. 138 cires 
to claim as Heir to J. S. upon which the Plaintiſt demurs, and this is N 
adjudged no Eſtoppel; the Aſſiſe ſhall not be awarded at large. 30 8. P but be- 
All. 61. admitted. 85 | cauſe theTe- 

| nant was an 


| Infant, and therefore Thorpe Ex Aſſenſu Sociorum awarded the Aſſiſe at large and Brooke ſays, ſic 


vide, that if the Tenant had not been an Infant, the Demurrer had been pereinptory againſt him, and 


the Demandant had recovered upon the Demurrer. Br. Mordanceitor, pl. 56. cires 30 
Aſſ. pl. 46. S. P. 5 | * 


4. In an Aſliſe, if the Tenant pleads as Daughter and tu J. S. and 
that the Plaintiff is a Baſtard, and ſo not Heir, upon which they 
are at flue, and he is cercified a Mulier; the Allile ſhall not be a. 
warded K large, but only in Right of the Damages. 43 All. 11. 43. 

In an Aſſiſe. if the Tenant ſays that the Plaintiff is a Nun profeſſed, * Br Re. 
and it is certified by the Ordinary that the is no Nun, the Allile ſhall <cipr, pl. 54. 
be awarded at large, and not only in Right of the Damages, al, C. 
though the JIica was tried againſt him. 21 Ed. 3. 38. b. 59. b. 
* 21 Af, pl. 20. adjudged. bur Quere. 1 Ed. 3. 9. b. ; 

6. In an Ailiſe, if the Tenant pleads in Bar an Extent, and the AA 
Plaintiff avoids ir, becauſe the Conuſor was Tenant in Tail of whom he Fel 272. 
is the Iſſue, and to he enrer'd atter his Death, upon which the Tenant 8 
demurs, whether the * ]#laintiff can avoid the Extent made upon * gina} it is 

: Fathcr 


176 EE Aſſiſe. 


(Tenant,) Father by Entry, without an Audita Querela, and this is adjudg'q 
2 ;- of againſt rhe Tenant, the Aſſiſe ſhall not be awarded at large, but onlp 
printed. 11 the Right of the Damages. Dubitatur 38 All. 5. 


Br. Aſſiſe, 7. In an Aſſiſe, if the Tenant ſays that the Plaintiff acknowledged 
pl. 35. a Statute co J. who thereupon extended this Land Que Eſtate he has, 
hy 5 and the Plaintiff ſays that he himſelf was ſeiſed till difleiſed by the 
the Tenant Tenant, 2 hoc that the Tenant has the Eſtate of J. upon Which 
demurr'd, the Tenant demurs, And this is adjudged againſt him, the Alliſe (hall 
pecauſe the not be awarded at large, but only in the Right of Damages ; for the 
Plainriff had 15offefſion is acknow 
the Statute, Adjudged. 


and that the | ; : 
 Monies are not yet levied, and thereupon the Aſſiſe was awarded againſt him. 


8. In a Mortdanceſtor as Heir to J. if the Tenant ſays that H. wa; 
ſeiſed in Fee, and deviſed to J. in Tail, and that it he died without Iſ. 
ſue his Executor might ſell, and that after the Death of J. without 
Iſſue Executor ſold to him; to which the Demandant ſays that J. 


was ſeiſed in Fee, abſque hoc that he had any Thing by the Deviſe, 


upsn which the Parties demur whether this be a good Replication, 
without ſhe wing How he came to the Fee, ànd this is adjudged for the 
Demandant, the Alliſe ſhall be awarded at large ; for no Fee is ac- 
 knowledged os Contra 25 All. 1. En, 
J Fitrh. Aſſiſe, 9. Tf m an {ſt 


within Age, Upon which the Defendant demurs, and it is adjudged 

againſt him, yet the Afſiſe ſhall not be awarded in Right of the Da 

mages, but at large, becaule the Tenant has nor acknowledged any 
Ouſter. 26 All. 6. on 5 . 


"» Al. © 10. In an Afſiſe, if the Tenant pleads a Plea in Bar, and acknow- 


pl. 233. ledges an Ouſter, and the Plaintiff makes Title, upon which the Par⸗ 
(282) cites ,: ; * 4 

$ C—_ ties demur, and this is adjudged againſt the Tenant, the Afliſe ſhall 
Firzh. Aſſiſe, NOt be awarded at large, but in right of the Damages, becauſe he has 


pl. 268. cite acknowledged an Dulter by his Plea. 28 All. 21. adjudged. 
Br. Aſſiſe, 11. In an Aſſiſe, if the Tenant pleads an ill Bar, and acknowledges 


pl. 379: an Ouſter, and the Plaintiff makes Title to Himſelf, and this is found 


= 22 aͤgainſt the Defendant, it ſhall not be inquired of the Seijin and Diſ 


Firzh, Aſſiſe, ſeifin, as well as [as it ſhould be] if he had pleaded a good Bar. 


I. 36. cites > 
Wa H. 7.2. 


o 


4 J6'eites 19 found againſt the Defendant, there ſhall be no Inquiry of the Seitn 
$0. and Difleim. 6.7.2. © EE Pr 
Fark. A6-- 1 3 a „ 5 | 

ſiſe, pl. 36. cites S. C.———If the Tenant pleads a Bar at large, and the Plaintiff makes his Title at 
large, and the Tenant ſays Veniat Aſſiſa, in this Caſe the Jury ſhail not intermeddle with any other 


Title, nor ſhall the Plaintiff rake Advantage of any other. Kelw. 170. b. pl. 3. Mich. 6 H. S. perPigot, 
ſays it was ruled ſo in Aſſiſe brought at Warwick. „ | 


Fitzh. Aſſiſe, 13. So in an Allile, if the Tenant pleads an ill Bar, the Plaintiff is 


TTY not bound to anſwer it, but may make a Title at large, and pray the 


xcordingly. Alliſe. If the Title be found, it ſhall not be inquired of the Scifi 
— Where and Diſſeiſin. 6 Y. J. 2. 
the Bar is 5 8 
inſufficient it has not the Force of the Title, whether it be good or ill; for if the Seiſin au Diſſeiſig 
be found, the Plaintiff ſhall have Advantage of what elſe is found, and therefore it is Policy and nece!- 
ſary for the Tenant to make a good Bar, and then if the Title be not good the Plainri ſhall nat hats 
Judgment to recover, notwithſtanding the Seiſin and Diſſeifin be found, and there in the prinoig. 


edged without Title. Contra 30 Aff, 43. 


ſe the Tenant pleads a Recovery againſt the Plaintiff 8 
pl 235 cites in another Aſſiſe by Default, and the Plaintiff ſays that he was then 


S N 38 


Br. Aſſiſe, 12. So if the Tenant ſays let the Aſſiſe come upon the Title, and this 


** a. dt. A... Da. ll. 
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pes Bar being ill, the Aſſiſe found another Title for the Plaintiff, and found the Seſin and Difſci. 
o = Pigot, 444 to have been ſo ruled at Warwick. Kelw. 190, b. pl. 3. Mich. 6 H. 8. Anon. 


14. In Aſſiſe the Tenant pleaded a Foreign Releaſe, upon which they ate 
atjourned, and at the Day the Tenant made Default. The Aſſiſe ſhall be 
taken at large; tor by the Default the Plea is waved. But per Shard, if 
they had appear d, and the Releaſe had been found againſt the Deten- 
dant, if the Plaintiff will releaſe his Damages he ſhall recover imme- 
diately; for the Aſſiſe is to inquire of the Damages only; for the Re- 
jeaſe confeſſes the Diſſeiſin, ſo that the Seiſin and Diſſeiſin ſhall not be 
inquired. Quod nora Diverſity. Br. Aſſiſe, pl. 417. [416] cites 22 E. 3. 

and Fitzh. Aſſiſe, 125. _ 

156. In Aſſiſe the Tenant pleaded in Bar, and the Plaintiff made Title, 
and the Defendant did not anſwer to the Title, The Aſſiſe ſhall be awarded 

at large by ſome, and by ſome in Right of the Damages, therefore 
quære. Br. Aſſiſe, pl. 30. cites 45 E. 3. 24 - 


— - 
_—_— 


(G) In what Caſes it ſhall be rakes at Jarge. [Or only- Se Cb 
L ia Right of * Damages. 75 SAS 


1. IF in a Mortdanceſtor the Tenant pleads a lea in Bar of the Br. Mort- 
1 Action, and this 18 found ayaiait him, the Aſlile ſhall not be 4><<for,. 
| taken at large to inquire of the Points of the Writ. 39 All. 13. 8 4 
Curia. ; 5 5 55 Fith. Mort 
1 danceſtor, pl. 32. cites 8. C. and 40 E. 3. 48.—See (I) pl. 1. S. C. 


2. In an Aſſiſe of Mortdanceſtor, if the Tenant alleges Baſtardy 
in the Demandant, and he is certified by the Biſhop to be a Mulier, 
the Allile ſhall not be taken at large, but only in the Right of Da⸗ 
mages. 30 E. 3. 8. D. 3 | 5 5 | 
3. In a Mortdanceſtor, if the Tenant pleads the Releaſe of the Br. Mort- 
Demandant in Bar, which is denied, and tound againſt the Tenant, danceſtor, 
the Aſtiſe ſhall not inquire of the Points of the Writ, becauſe the lea 4. 


: . C.— 
was in Bar. 39 All. 13. adjudged. 2 3 Mort= 
5 | danceſtor, 


pl. 32. cites S. C. and Mich. 40 E. z. 48. 


4 4 Jn Mortdanceſtor of the Seiſin of his Father, if the Tenant pleads SAL) 
in Bar an Attainder of Felony of the elder Brother of the JIlainttff, Fol. 273. 
who ſurvived their Father, ant the Plaintiff rakes Iſſue that he did not 
ſurvive their Father, and the Detendant has a Day to have the Record danceſtor, 
of the Attainder, and after the Oetendant makes Detault, by which pl. 36. cices 
he fails of the Recor, yet the Aſie ſhall be taken at latge tor all G. 
the Points of the Writ except whether the Plaintiff be next Heir. 29 ler 
All. 11. adjudged, But quære, (for it ſeems not to be Law;) for pi. 28. cites 
the Plea was in Bar. Ca Re a Fa 
5. But in this Cale it ſhall not be inquired whether che Plaintiff was gr. More 
next Heir or not; {Or it is acknowledged by the Plea that he is next danccftor, 
— It for the Record of which he has failed, 29 Aff, 11. ad- pl. 36. cites. 
ed. | | | | | | 3 


Br. Mort © 


| Fitzh. Mort- 
danceſtor, pl. 28. cites S. C. 


22 2 $M 


Br. Afſiſe, pl. 6. In an Allife, the Tenant ſays rhe Plainciff is his Villein TC. and 


3: & &. this is found againſt him, yet it ſhall be inquired at large of the 


that it was Points of the Yrit, becauſe chis Plea was bur to the Perſon, and not 


found for to the Freehold, 31 All. 12. adjudged. | 

the Plaintiff, ' | | 

[that he was Frank,] but that he was not ſeiſed, and it was awarded that the Plaintiff take Nothin 
&c. and yet they were at Iſſue out of the Point of the Aſſiſe; Br. fays Quære; for miratur ibidem An 
Fitzh. Aſſiſe, pl. 365. cites 8. C. and that it was awarded accordingly. | 


J. It ſeems that Aſſiſe at large ſhall not be but upon Matter in Fag 
which lies in Norticeſof the Country. Br. Aſſiſe, pl. 80. cites 22 H. 6. 51. 


(H) In what Caſes it ſhall be inguired at large. 


8 P. Br. Af 1. IN an Aſſiſe, if in the Pleading an Ouſter be not acknowledged, 
(% eis I the Seifin and Piffeitin ſhallbe inquired. 37 Aff. 14. 

8. C per Finch. Fitzh. Aſſiſe, pl. 330. cites 8. C. bere the Defendant pleads Iſue, though 
11 be found againſt bim, the Seiſen and Diſſeiſin ſhall not be inquired ; Quære thereof, becauſe where no 
Ouſter is confeſſed in Pleading, nor the Plea does not imply in itſelf an Ouſter as a Releaſe &c. it 
ſcems that it ſhall be inquired. Br. Aſſiſe, pl. 260. cites 26A. 3, per Fiſh. | | 


They ſhall inquire over of the Damages, but not of the Seiſin and Diſſeiſin; for it is a Bar, and it 


is out of the Point of the Aſſiſe. Br. Aſſiſe, pl. 156. cites 10 Aſſ. 18. and per Brooke, the Reaſon ſeems 
to be, that ſuch Plea as this and Releaſe confeſs in a Manner that the Plaintiff was ſeiſed and diſſeiſed ; 
for it is held a Not deny ing. Ibid, and cites M. 15. contra. but P. 15 E. 2. according. 


2, In an Aſſiſe of a Rent, if the Tenant ſays, Hors de * Fee, and 


the other ſays within his Fee, if it be tound within his Fee, it ſhall be 


inquired further of the Seiſin and Piſſeiſin. 3) All. 14, 
Br. Mort- 3. Ik in a Mortdanceſtor the Tenant pleads a Plea that goes in 


danceſtor, Bar, if the Plea be one of che Points in the Writ, the Aſliſe ſhall 


pl. 47. cites be ta at large. 5 : 1 ; 

deten! 4. As in d Mortdanceſtor, if the Tenant ſays the Plaintiff is not the 
that the Fa- next Heir, and this is found againſt him, yet the Joints of the Mrit 
ther ofthe ſhall be inquired. 40 All. 6. e : 


Demandant 


died ſeiſed, and that he had a Son and a Daughter by one Venter, and a Son by another Venter, who 


was the now Demandant, and that he died ſeiſed, and the eldeſt Son entred and died without Iflue, and 
that his Siſter is now in as Heir, and tho” all the Points of the Writ were found for the Demandant, and 
that his Father died ſeiſed, and that he is Heir to him, therefore the Demandant took nothing by his 
Writ ; Quod Nota; and yet the youngeſt Son was next Heir to his Father, but not as to this = 
and beſides the Tenant might have pleaded this Matter in Bar, and yet the Demandant was barred — 
Br. Verdict, pl. 47. cites S. C. and the Plaintiff was barr d. Ibid. pl. 101. cites 8. C. and though 
the Voungeſt Son be Heir to his Father Now, and alſo that his Father died ſeiſed, yet by the eldeſt Son's 


entering into the Land, and dying without Iſſue after the Death of the Father, the Siſter was Heir to 


the Land ———Fitzh. Judgment, pl. 218 cites S. C. accordingly, and that the Aſſiſe was adjourned 1 


into C. B. and that afterwards it was awarded that he take Nothing by his Writ. | 


J. And in this Cale the Aſſiſe may find, that altho? the Plaintiff is 
the next Een. pes that he is not the next eit as to rhis Land, for it 
ſeems that this Inquiry is in regard of their Inquiry at large, for 

2h the Iſſue will not warrant it. 40 All. 6. adjudged. - 
' Br Mort- 6. In an Aſſiſe of Mortdanceſtor, if the Tenant ſays, that the 
danceſtor, Plaintiff has an elder Brother living, and after makes Default, the al: 


232 file ſhall be taken at large. 29 All. II. | | 
Fitzh. Mortdanceſtor, pl. 28. cites S. C. 


7. Affſe | 


> Po © 


=. a a a 


. Aſſiſe. 179 
, Aſſiſe againſt an Infant, he was received to plead a Releaſe of the S. F. Br. Aſ- 
lian in 1 ſaid that Not his Deed, and fo ſee that an Infant _ 4 g TV A 
Defendant may plead in Bar, and no Circumſtances ſhall be inquired for 13. and ſo ſee 
him as it ſeems ; Contra of an Infant Plaintiff, Br. Aſſiſe, pl. 149, cites that the Aſ- 


10 Aﬀſ. 1. and 8 and T. 8. and T. 10 E. 3. accordingly. 82 1 


| for an Infant 
8. In no Caſe where the Tenant gives Title to the Plaintiff, and this is Defendant: 
defrayed by Matter of Record or Matter in Fact, can the Plaintiff make his 

Title at large. Br. Aſſiſe, pl. 3). cites 5 H. J. 29. per Brian Ch. ]. 


—_ — 


(I) In what Caſes it ſhall be taken at large. 


1. IN an Aſſiſe of Mortdanceſtor, if a Plea be pleaded in Abatement Br. Mort- 
of the Writ, and this is tound againſt rhe Tenant, yet the Points 2283 | 
of the 39rit ſhall be inquired. 39 Aff, x3. Curia. pl. 46.cite 


danceſtor, pl. 32. cites $.C—See (G) pl. 1. 8. C. 


2. In an Aſſiſe by a Woman, ik the Tenant ſays the JIlatntiff is Co. I do not ob- 
vert Baron which is found againſt him, yet it ſhall be inquired over of ee _ 15 


= Os f TY — 9, either . 
a. or 9. b. but it ſeems to intend what is ſaid, Arg. 1 E. 3.8. b. at the End of pl. 12. 


3, In a Mortdanceſtor, if the Tenant vouches, and the Demand- * Br. Mort- | 


ant counterpleads, upon which they are at Iſſue, and it is tound a- eto. 
gainſ: rhe Tenant, pet the Points of the Writ ſhall be inquired. 5 6788 p. 
39 All. 13. Curia. t 29 All. 48, but Quzre, ** 
danceſtor, pl. 32. cites 8. C. & S. P. obiter, and cites alſo 37 H. 6. 3 $- Mondmoetior, 
pl. 37. cites S. C | | | ; | | | 


4+ Jn an Aſſiſe, if the Tenant and Oemandant go to Iſſue upon Br. Aſſiſe, pl. 


a Matter out of the Point of the Aſſiſe, and this is found againſt the e 
Tenant, the Afile ſhall not tnquire of the Points of the WMrit, but : 


only in Right of the Damages. 44 Aff. 6. adjudged, . 
5. As in an Aſliſe, if che Tenant pleads an Entry for the Alienation NALY 


of his Leſſee to the Plaintiff, and the Parties go to Iſſue whether the Fol. 274. 


= Alienor had a Fee, and it is found againſt the Tenant, the Aſliſe chall "> 
not inquire of the Points of the Writ, but only in Right of the p. 30 (568) 
Damages. 44 Af. 6. adjudged, 5 cites S. C. 


6. In an Aſſiſe, if the Deed of the Anceftor of the Plaintiff be plead - Firzh. Aſſiſe, 
ed in Bar, and this is denied, and found for the Demandant, it ſhall K N 
be inquired of che Damages only. 17 Af, 13. adjudged, E. + 4 8 
- | | ep 3 2 . . Br. Aſſiſe, pl. 
211. (210) S. P. cites 17 Aſſ. 17. [All the Editions of Brooke are 17 Af. 17. but it ſeems miſprinted, 
and that it ſhould be 15 Aſſ. 13. according to Roll. ]J-—— S. P. and ſo if a Deed be pleaded by Aſſignee, 


and denied, and found againſt him. Br. Aſſiſe, pl. 175. cites 11 Aſſ. 26, 


J. In an Aſſiſe, if the Tenant pleads the Feoffment of the Anceſ. Willowky 
tor of the Plaintiff in Bar, to which the Plaintiff ſays, that the ſame Charged | 
Anceſtor died ſeiſed, and that he entered as Son and Hetr, and the 


Fitzh. Mort! 


2 4 * r 3 1 pon the Ti- 
Iſſue is taken upon the dving ſeiſed, and this is wound tor the Plainritt, = ee 
| it uſed in ach 
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1 50 Aſliſe 


Cate to rake it ſhall not be inquired at large of the Points of the Writ, 1 


the Aſſiſe at Als. 18. adjudged. 
7 Br. 6 
ſe, pl. 212. (211) cites S. C. 


The Aſſiſe g. In an Allie, if Tenant t J. S. was ſeiſed og 
* _ 7 . and EK a Statute 1 by which he roche n 
1. Day of ve Fc. Aid the JPlaintiff takes Illue, that J. O. was not ſeiſed of the 
A and at the Time of the Statute acknowledged, and this is found 
zaxce, but fx him, and againſt the Tenant ; it ſhall not be inquired of the 
_ — 2 Points of the Mrit, but of the Damages only, for the Seiſin is ac: 
eee KNOWIEDNED, 24 Af. 2. adudgen. 
diſſeiſed; a : | 3 8 

* ; i it: 0 i the Seiſin and Diſſeiſin as held void, for Sei. 
S2 lies $L® be ther cles Colter ts config. or eppores fee, tet i wr by he 


Bar, there the Seiſin and Diſſeiſin ſhall not be inquired, and if it be inquired all is void, as appears 


here, Br. Aſſiſe, pl. 256. (255) cites S. C. 


Br. Afiiſe, 9. Jn an Aſſiſe, if the Defendant ſays, that there is nor any Tenant 


pl.339.0398) of rhe Freehold named in the Writ, and the Plaintiff fays, that he hath 


Fitah. Afſiſe, made a Feoffment to Perſons unknown, and he himſelf hath continual- 


. 15. cites ly taken the Profits, and they are at Iſſue upon the taking the Profits; 
$.c” ef this be found agalnſt the Defendant, it thall not be inquired of 
the Points of the Alſiſe, becauſe the Diſſeiſin is acknowledged. 3o 


D. 6. 1. b. Curta. 


Br. Aſſiſe, 1o. So it is if a Traverſe be taken of the Eſplee 5, for by this the 


$)citesS. 
— Fitzh. Aſſiſe, pl. 15. cites S. C. 


pl. 399 Dilleiſin is acknowledged. 30 Þ, 6. 1. b. Curta, 

. A Deed 7 Confirmation, which made the Eftate of the Plaintiff, may 
be found by Verdict at large, thy the Deed was not pleaded, but given in 
Evidence. Contra of a Deed which does not make the Eftate, and is 

not pleaded, and the Plaintiff recovered Damages taxed by the Jury, 


and Damages taxed pending the Writ. Br. Aſſiſe, pl. 219. cites 18 Aſſ. 3. 


12. In Aſſiſe, the Tenant pleaded a Leaſe for Life to the Plaintiff by his 


Father, whoſe Heir he is, rendring certain Rent with Clauſe of Re-entry, 


and for the Rent Arrear &c. he re-entered, Judgment of Aſſiſe, and 
pleaded all in certain; the Plaintiff ſaid, that before the Re-entry the Le- 
nant diſtrained for the Ren, and was ſeiſed of the Diſtreſs the Day of 
the Entry, and prayed the Aſſiſe, and the other e contra; the Alliſe 


found that he had it diſtrained, and further they inquired of the Dama- 


ges, and not of the Seijin and Diſſeiin, and well, for the Tenant confe/'- 


| ed it by the Leaſe and the Re-entry, by which the Plaintiff recovercd 


the Land and Damages, and the Detendant to Priſon tor the ouſter con- 
feſſed. Br. Aſſiſe, pl. 192. cites 14 Aſſ. 11 Rs 
Iz. In Aſſiſe the Tenant vouched Record and failed at the Day, he is a 
Diſſeiſor by the Statute ; bur the Damages did nor appear, therefore the 
Aſſiſe ſhall be awarded of the Damages, unleſs the Plainriff releaſes his 
Damages. Bur held by ſome the ſame Year p. 15. that the Plaintiff thall 
not be ſuffered to releaſe Damages for the Advantage of the King, but 
it ſhall be inquired, by Reaſon that the Diſſeiſin may be by Force; 
but the Law ſeems to be otherwiſe, tor the Diſſeiſin ſhall not be inquired 
as here. Br. Aſſiſe, pl. 202. cites 15 Aſſ. 16. Ot. 
14. Aſſiſe againſt two, the one pleaded to the Afjize by Bailiff, and the 
ot her in Perſon took the Tenancy, and pleaded in Bar a Releaſe of the Plain- 


tiff, and found againſt the Defendant, and therefore the Aſſiſe was of the 


Damages, tor the Releaſe implies Confeſſion of an Ouſter; bur againſt 
him who pleaded by Bailiff, it thall be inquired of the Seiſin and Dit- 
leiſin, and of the Force. Br. Aſſiſe, pl. 253. cites 23 Aff. 11. ; 
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Alliſe. 181 
16, In Aſſiſe, the Plaintiff made Title, the Tenant Counter. pleaded th 
Title, and fo to Iſſue, there if the Title be found for the Phi reg Af. 
ſiſe ſhall inquire over of the Damages, and not of the Seiſin and Diſſeiſin 
as was touched by the Court; for by the Counter-plea, the Tenant ſhall be 
1djudged Diſſeiſor, and the Title was found, and the Plaintiff recover- 
ed. Br. Athſe, pl. 276. cites' 2 Aſſ. 65. 
17. In Aſſiſe the Tenant pleads Fine of the Anceſtor in Bar, it is a good 
Title, that after the Fine the Conuſee infeoffed the Anceftor of the Plainti# 
in Fee, and died ſciſes, and he is Heir. Br. Title, pl. 29. cites 26 Aff. 6, 


(K) In what Caſes it ſhall be awarded at large. 


1. I F the Title be traverſed, the Alſiſe ſhall not be awarded at * Br. aac, 
1 large, but upon the Title, and the Sciſin and Diſleiſin up- pl. 2820281) 
on the Title. 28 All. 23. K 17. 5 cites S. C. 
2. In an Alſiſe of a Rent by an Abbot, if the Plaintiff makes a p;..,, 1 
Title by Prefeription in him and his Predeceſſors, upon which the pl. 10. . 
Parties demur, Whether this be a good Title without Speciality, and S. CG. 
this is adjudged for the JIlaintif?, the Alüſe ſhall be awarded upon 
the Title. 18 All. 1) adjudged, =» e SD OE 
3. In an Alſiſe, if the Tenant pleads in Bar, and the Plaintiff makes S. P. for the 
Title, and the Tenant does not anſwer nor traverſe the Title, the Af: Verdict ſhall 
ſiſe ſhall be awarded at large, and not upon the Title, in as much ow e , 
as this is not put in Tlie, and if any other Title is found kor the ar the Plan 
' Plaintiff he ſhall recover; * 28 All. 27. per Curiam adjudged. 28 fire of the 
Af. 23. || 48 per Curtam, 32 ED. 3. All. 99. LL Shard. Contra 15 Jury; _ 
JV Et, Tad been. 
the Title, or upon other Matter, for there the Aſſiſe ſhall give Verdict upon the Rego 
Aſſiſe, pl. 282. cites 28 Afl. 17. Eitzh. Aſſiſe, pl. 273. cites S. C. & S. P. by Thorpe. 
1 Br. Aſſiſe, pl. 212 (211) cites 8. C. — Br. Title, pl. 25. cites S. C. 5 


—— 


4 In an Alſiſe in Pais, if the Releaſe of the Plaintiff be plezded * Fish. At- 
in a foreign County, and denied, upon which it is adjourned in Banco; fie, Pl 127. 


8 


at which Day the Tenant makes Default; there the Alſfiſe ſhall be a- The As 


wWarded at large. 1 22 Ed. 3. 4. b. adjudged. 30 Ed. 3. 12. adzudg⸗ was remand- 
ed. #17 AF, 31. adjudged. 11 R. 2. Aſfile 72. adjudged, becauſe no <4 to be tak- 
Oulter is acknowledged by the ]Ilea, Cr TAO TE 1 e 


ſays, Quod Miror, that it had not been in Right of the Damages, and the Attorney would have the 
| Deed re- delivered to him, and could not have it, for all ſhall be remanded ag intirely as it came here, 
Br. Aſſiſe, pl. 217. (216) cites 15 Aff. 31.8. P. ibid. pl. 264. cites 36 Aſſ. 29. | 


. Tn an Affiſe, if the Tenant pleads the Releaſe of the Plaintiff in 
Bar, and after makes Detaulr, the Alliſe ſhall be taken at large. 26 
AN. 6. 30. adjudged. oo ne Oo Te ai 

6 So if the Tenant pleads in Bar, and the Plaintiff makes Title by 
Matter in Law, upon which thep are adjourned in Bank, and there 
this depends till the End ok the Term, and then the Tenanc makes 
Detault, the Aſſiſe ſhall be awarded at large; for the Pleading ot the 
T 5 and Deunrrer wares the Bar. 3 D. 6. Alliſe 2. Otherwiſe ot 
Rent 
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. Jf in an Afſiſe the Title be traverſed, and this is found tor the 
. Plaintiff hy Verdict, the Aſſiſe ſhall be awarded in Right of the Da. 
Br. Aſſiſe, mages only, and not at large. 29 All. I. 2 


pl. 294. - 
(293) cites S. C. & S. P. admitted. 


Fitzh. Aſſiſe, pl. 175. cites 8. C. 


Br. Aſſiſe, 8. In an Aſſiſe, if the Tenant pleads in Bar, and the Plaintiff makes 
bret a Title, which he is ready to aver qtc. and the Plaintiff ſimiliter, g 
the Entry, yet this is not any Traverſe of the Title, and therefore the 
Alliſe ought to be awarded at large, and not upon the Title. 28 gf, 
17. per Curiam. Contra zz Ed. 3. Aſliſe 99. per Shard. 
And it is as 9. In an Alliſe, if the Tenant pleads a Fine and Execution in Var 
_ %. and the Eſtate of the Plaintiff meſne Lc. if the Plaintiff deſtroys this 
Pefendam Bar by a Fine with Warranty, and (vo falſifies the Execution, and the 
as if he had Tenant pleads to this Nul tiel Record, and after the Record is thewn 
traverſed forth, Aſſiſe ſhall be awarded only in Right ot che Damages; for 
. r this Iſſue was upon the Title, and this is tound againſt the Tenant, 
and this had 29 All. 1. adjudged. | 
been found | Es 5 Fe . 
againſt him. Br. Aſſiſe, pl. 294. cites 22 Aff 1. but it ſeems it ſhould be 29 Aſſ. 1. and ſo are the 
other Editions. Fitzh. Aſſ. pl. 27 5. cites S. C. i 


c 
{ 


10. The Court ex Officio ought to award the Aſſiſe at large, where Bar 
is pleaded againſt an Infant Plaintiff in Aſſiſe; per Hank. quod non con- 
tradicitur. Br. Office del &c. pl. 3. cites 12 Hf. 4. 22. 


(L) In what Caſes it ſhall be awarded at large, in re- 
ſpect of the Perſon. ¶ Infant, Baron and Feme.] = 


See (M) pl. 1. TF an Infant of the Age of 15 brings an Aſſiſe of Gavel kind Land, 
. where by the Cuſtom ſuch Inkant has Power to alien as well as 
rl. a Man of full Age, and the Tenant pleads in Bar, the Affiſe ſhall 
De be awarded at large, 32 All. 4. adjudged. —\ 
r. Aſſiſe, 2. In an Aſliſe by 2, of whom one is within Age, the Afſiſe ſhall = 
Ke WM be awarded at large. 26 Aff. 14. Contra * 26 Aff. 65. adjudged. 
8. E and a Contra + 28 All, 22. „„ N 
Deed of the 2 5 5 5 
. Anceſtor being pleaded in Bar, He of full Age was compell'd to anſwer to the Deed, and he ſaid that Netlins 
| paſſed, priſt &c. and for the other within Age the Aſſiſe was awarded to inquire of the Circumſtances; 
and concordat 28 E. 3. pl. 22. But it was ſaid that the contrary was done twice ——Fitzh. Aſſiſe, pl 
245. cites 8. C— And in ſuch Caſe both Parties ſhall not have the A ſiſt at large, becauſe rhe one is of 
full Age, and ſhall anſwer to the Deed. Ibid. pl. 303. cites 29 Afl. 53 es 
— 1 12 K 8 (283) cites 8. C. —Fitzh. Aſſiſe, pl. 269. cites 8. C. — See (M) pl. 15 S. C 
In AE againſt 4, 2 pleaded a Releaſe of the Plaintiff in Bar, which was denied, and Witneſſes were 
named, and they were ſworn at the Aſſiſe, and were charged apon the Deed, and becauſe one of t 
Tenants was within Age, they were charged over of the Diſſeiſin; and ſo ſee that an Infant, by pleadin! 
of a falſe Deed, ſhall not be attainted Diſſeiſor. Br. Aſliſe, pl. 179. cites 12 Aſſ. 12, 13. 


Br. Aſſiſe, 3. In an Aſſiſe by Baron and Feme of full Age, the Aſſile ſhail 
28 5 Ates not be awarded at large for the Coverture of the Woman. 26 All 
=, UW. 1 Of : 
Fitzh. Aſſiſe, pl. 269. cites S. C. 


(M) Upon 
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(M) Upon what Plea. 


. JN an Aſſiſe by an Infant, if a Matter which is not of Record ig 

 ] pleaded in Bar, the Infant ſhall not be put to Anſwer thereto, 

hlit the Aſſiſe ought to be awarded at large. 

2. In an Alliſe by an Infant, if the Tenant pleads a Partition by Co- Aſſiſe i) 2 


rceners tc, in Bar, yet the Aſſiſe ſhall be awarded at large, with: (22-75; 
but having Reſpect to the Bar. 30 All. 7. 5 2 os the 


| | other an In- 

fant, againſt the 3d Coparcener, who pleaded Partition in Bar againſt the one of full Age, and to the Aſſiſe 
againſt the other within Age, and he pleaded fo againſt the Infant, becauſe he knew that againſt him the 
Aſſiſe ſhall be awarded ar large; and nevertheleſs per Cur. he ſhall plead againſt the Infant as if he qua. 
of full Age, and ſuffer the Court ex Officio to award it at large; and becauſe he has pleaded in Bar 
againſt the one, and to the Aſſiſe againſt the other, by this he has waved his Bar; quod nota, by which 
he pleaded the Partition in Bar againſt both, and the others made Title, and traver/ed the Partition; quod 
"nota. Br. Aſſiſe, pl. 310. (309) cites 8. C. n 


3. So ff a Feoffment with the Warranty of the Anceſtor of the Plain- S. P. Br. A\- 
tif be pleaded in Bar, the Aſſile ſhall be awarded at large. 30 All. de el. . 
| * 18 Aff, 11 1 Alt. D) FT cites 35 Aſſ. 
33. „11. 131 + IT. al judged 12 H. 4. 22. 9. the Deed 
> | 2 | | | having Wit- 
neſſes. S. P. that the Aſſiſe ſhall be awarded of all the Circumſtances of the Deed, and if it be 
found good, yet it ſhall be inquired if the Infant was ſeiſed. Br. Afliſe, pl. 224. cites 16 Aſſ. 9. —8S. P. 
but if he makes Title, and it be found againſt him, it ſhail be inquired if he has other Title. Br. Aſ- 

ſiſe, pl. 59. cites 12 H. 4. 19. 20 per Hank. But where the Infant is Defendant in Aſſiſe, and 
pleads a Bar which is found againſt him, no other Title nor Circumſtance ſhall be inquired. Ibid. 
The Court ex Officio ought to award the Aſſtſe at large, where Bar is pleaded againſt the Infant Plain 
tif in Aſnſe ; per Hanke, quod non contradicitur. Br. Office del Court, pl. 3. cites 12 H. 4. 22,—— 
Fitzh. Aſſiſe, pl. 50. cites 12 H. 4. 20. S. P. | | nh 
* Br. Teſtmoignes, pl. 10. cites 8. C.—— Fitzh. Proccſs, pl. 24. cites S. C. | 
＋ Firzh, Condition, pl. 15. cites Ss. CCG. | RE 
In Aſſiſe, the Tenant pleaded a Bar, the PlaintiF made Title by Leaſe of the Tenant to the Plaintiff for 
Lite, to which the Tenant did not anſwer; by which the Aſſiſe is taken at large as it ought, which fen. 
that the Tenant leaſed to the Plaintiff for Lite, rendring Rent, with Clauſe of re-entry, and for the Ren: 
arrear entered, and by all the Juſtices, <vbere Aſſiſe is acvarded at large, as here, becauſe the Title is not 
anſwered, the Plaintiff and Defendant op have Advantage of all that is found, tho' it be not fleaded ; and it 
other Title, than the Plaintift made, be found, it is good, and ſo here the Tenant ſhall have Advantage 
ef the Condition not pleaded, and ſo he had. Br. Aſſiſe, pl. 290. cites 28 Afl. 48. S. P. Ibid. pl. 
411. cites P. 32 E. 3 for it is no otherwiſe now but as if Nul tort had been pleaded. | 


4. So ik 0 Divorce for a Pre- contract between the Father and the ie Aſſiſe, 
Mother of the Plaintiff be pleaded in an Affiſe, he being an Infant, 3 1 


and fo the Plaintiff a Baſtard, the Aſliſe ſhall be awarded at large. 5 C“ 4; of 
30 All. 45. adjudged. . . N owe Te, 


5. So in an Aﬀſile * by an Jnfant, if Baſtardy be pleaded in the In- 8.2. and f, 
fant, the Afſiſe ſhall be awarded at large. 39 Aff. 14. by ail the ſee Afliſ a: 
Fact 18 


atler in 

pleaded. Br. Aſſiſe, pl. 3 56. (3 55) cites S. C. — And tho' the Infant was a Feme Covert, and her 

Baron was of full Age. Br. Verdict, pl. 47. cites S. C. EF | | 
*The Orig. is (verſ.) viz. againſt; bur ſce (O) pl. 11. and the Notes. 


6. In an Afſiſe by an Infant, if the Tenant pleads in Bar the De- Oer it! 
viſe of his Anceſtor according to the Cuſtom of d Dill, with J-2rocia- 4 FEET: 
mations, the Inkant ſhall not be put to an{wer this, but the Allie FIR, | 
ſhall be * awarded at large. 47 AN, 5. adzudged. | (343) cies 
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Br. Eſtoppel, . In an Afſiſe againſt an Infant, if the Tenant pleads in _ 
pl. — Matter of Eſtoppel ot Record to eſtop the Plaintiff to claim £4 
Zr. Mor. Upon which the Plaintiff. demurs, and this is adjudged againtt the 
danceſtor, pl. Jikant, yet the Alſiſe thall be awarded at large for the Inkancy. 35 
vw All. 46. 51, adjudged, | EE 


Aſſ = 46. | 
See (F) pl. 3. and the Notes there. See pl. 10, 11, 12. 


Br. Eſtoppel, g. In an Aſſiſe by an Infant, if the Tenant pleads in Bar, and 


pl. 138. cites 


1885 46, ed at large, becauſe the Plaintiff is an Inkant, for that which ts ab 
5 ene wp The Tenant ſhall not be held Not dented by him. 31 AM, 15. 
Pal 76. 9. In an Alſiſe by an Infant of Gavelkind Lands, if the Tenant ſays 


Sub: lien, and that he was of the Age of 15, and alien d to him, per the 
(L) pl. 1. Afſiſe ſhall be awarded at large, tho' he be of full Age to alien. 32 


Carte All. 4 adjudged. 


8 P. accord- 10. In an Aſſiſe by an Infant, if the Tenant pleads in Bar a Matter 


ingly >y. of Record againſt the Infant, the Aſſiſe ſhall not be awarded at large, 
aſe, pl. but the Infant ſhall be put to anſwer the Record. 12 . 4. 22. b. 
Hs 19, ds tk is the 8. C. continued at 22.]— Fitzh. Aſſiſe, pl. 50. cites 12 H 4 20. S. C 
See pl. 7. . 


Firzh. Aſſiſe, 11, As if a Fine be pleaded in Bar againſt him, he ought to an 


pl 235- les wer it, and the Allile ſhall not be taken at large. 37 All. 5. per 
po Chelre. The fame Law if a Recovery be pleaded tn Bar, 25 ag 6, 
Br. Aſſiſe, 12. But in an Alſiſe by an Inkant, if the Tenanr pleads a Matter of 
pl. 278. Record as a Fine of his Anceſtor, or ſuch like cc. tho” the Jnfant 
(2:7-1cires ought to anlwer this, and make a Title, yet the Tenant ſhall nor be 
Sec (P) pl. received to traverſe the Title, but the Alſiſe ſhall be awarded at large, 
6, 7. S. C. becauleif the Infant hath other Title found he ſhall have Judgment. 


— Where 28 All. 6. per Curiam adjudged. 
an Infant 


Plaintiff tn Aſſiſe makes Title againſt a Fine, as here, and the [Tenant) tenders to traverſe the Title, 


there the Aſſiſe ſhall be awarded at large in Advantage of the Infant, and yet if other Title be found 


for the Infant by the Aſſiſe at large this ſuffices, and he ſhall recover. Br. Titles, pl. 29. cites 26 


Aſſ. 6. | 


— 2% 13. In an Alſiſe by two, of whom one is within Age, and the 
the one an In- Deed of their Anceſtor is pleaded againſt them, the Aſſiſe ſhall be a: 


fant, the 


other of ful WALDeDat large, becaule he that is within Age cannot try the Deed. 


Age, and 26 All. 14. 


Deed of the | | | | 
3 with Warranty is pleaded in Bar, both Parties ſhall not have the Aſiſe at large, becauſe the one 
full Age, and ſhall anſwer to the Deed; and where they ſaid that after this their Anceſtor «vas 
Jeiſed and died ſeiſed, and Deed indented of the Anceſtor of the Leaſe for Life is pleaded, he ſhall not 
ſay that Nothing paſſed by the Deed, by reaſon that an Infant ſpall not be ſuffered to make a Nient Dedire 


is © 
of the Deed, as this is. Br. Aſſiſe. pl. 303. cites 29 Aſſ. 53. 


* Fitzh. But in an Aſſiſe by Baron and Feme, ff the Releaſe of the Baron 


SC bm 14. * 28 All. 22. 


I do not obſerve S. P. 


Firzh. Aſfiſe, 15. In an Aſſiſe by two, of whom one is within Age, if the Tenant 
Fe $ P. fays that he himſelf was ſeiſed qc. and leaſed tor Life to the Anceſtor 
— (0 of the Plaintiffs, who died, and the PIuiutiffs abated claiming his er 
pl. 2 S. C | | i 


Plaintiff replies, and the Tenant rejoins, pet the Aſſiſe (hall be = 


that the Cuſtom there is, that an Inkant of the Age of 15 may d. 


8 
Aſſiſe pl. be pleaded in Bar, the Aſſiſe ſhall not be awarded at large. 26 All. 


DO BD. 
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tate, the Allile ſhall not be awarded at large as to him who is of full 
Age, but he ougyt to anſwer the Deed. 28 Aff. 22. adjudged, 


16, In an Alſiſe of a Rent againſt an Infant, tf the Parties join Iſſue Br. Aſſiſe, pl. 


upon a Matter out of the Point of the Aſſiſe, and this is tried againſt the 293: (292) 


Infant, pet the Aſliſe ſhall be awarded at large, becauſe the Jnfant by $p d 


his. Acknowledgment or Nient dedire ſhall not be adjudged a Difſer- S. P. bene 
ſor. 28 All. $I. S2. adjudged. = _ 


in Bar, and joined Iſſue out of the Point of Aſſiſe, but if he had pleaded to the Aſſiſe the Circumſta: 


ces ſhould have been inquired ; Contra now. And ſo ſce Circumſtances inquired . for Infant Dei. 
dant. Br. Aſſiſe, ” 292. (291) citesS. C. —Fitzh. Aſſiſe, pl. 262. cites S. C. and 27 Afl.—---+ 
See (O) pl. 18. S. C. 5 | Ta 


17. In Aſſiſe, the Parties are adjourned upon Plea to the Writ, which is 
awarded a good Writ, the Aſſiſe ſhall not be awarded in Point of Aſſiſe 
as upon Adjournment upon a Bar, but the Parties ſhall plead ; Quod No- 
ta; for no Default in the Party. Br. Aſſiſe, pl. 432. cites 6 E. 3. 1. and 
Fitzh. Aſſiſe, 168. „ 

18. Aſſiſe againſt tuo, the one pleaded a Releaſe of the Plaintiff of all 
Actions, and ot all the Right, and the Aſſiſe was prayed becauſe he 
V ho pleaded did not rake the Tenancy upon him, for if he does not do it 
the Aſſiſe ſhall be awarded, and alter rhe other tout the Tenancy, and 
pleaded in Bar the ſame Deed as Aſſig uce of the firſt who pleaded &c. and 
the Deed was denied &c. and if the Plaintiff had confeſſed the Deed in the 
Hands of him who fi:ft plead: d, the Writ had abated againſt all. Br, AG. 
tie, pl. 166. cices 11 All. 9. 8 N 


— — 


1 
23 


N) In what Caſes it ſhall be znquired of the Circum— 
ſtances. In reſpect of the Perſon of the Plaintiff | In 
fant, or Feme Covert. | 


1. 12 an Aſſile, if the Plaintiff be an Infant, the Court Ex officio * 8r OA 


ought to inquire of the Circumſtances, * 12 0. 4. 22 b. 21 i rt 
| ED, 3. 21. 38 All. . 7 31 All. hy 24 All. 6. BE. ” pl. 3. Cltes 


| S8. C. & 
| | ingly. bib. Aſliſe, pl. 50. Cites 12 H. 4. 20. C: 
Cites 8. FES | 


2. So in an Aſlile, if there are two Plaintiffs, and one is an Infant, * Fitch. Al- 
it ought to be inquired of the Circumſfances. * 12 9. 4 22. b. 31 , .. 


All. 17. 32 Ed. 3. Alſiſc 96. Contra || 26 Aff. 65. adjudged. : bebe = 
| 5 | 1 | Es - ondition, 

pl. 15. cires S. C. | „ Afi. pl. 270. (269) cues S. C. and for the third within Age 

it was awarded to inquire of the Circumſtances, 10 


See (L) v1. 2. S. C. f 


3. In an Alſiſc againſt an Infant it ſhall be inquired of the Circum Br. Attic, 


ſtances, 36 All. 14. admitted. 5 
| 8. C. 


4. In an Alſiſc againſt Baron and Feme, the Baron being of full sr. ans, 
Age, and the Feme within Age, it ſhall be inquired of the Tircum- pl. 356. 
ſtances, 39 Aff. 14. 16. (359) cites 
int | Fitzh. Aſſiſe, pl. 337. cites S. C. 


B b 6 Che 


V 8 P. accord. 
I Pirza, Condition, pl. 13. 
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186 Aſſiſe. 


Fitzh. A- 5. The ſame Law in an Alſiſe againſt Baron and Feme, it the Feme 
ſiſe, pl. 337: be received upon the Default of the Husband, tho' ſhe be ot full Age, 


cites 8. C.— | 

A <= becauſe the is a Feme Covert. 39 Af, 16. adjudged. 

Baron and 

Feme of a Rent, the Feme within Age «vas received, and pleaded Hors de Son Fee &c. and the Plaintiff 
ſhewed Deed of Grant, and that he was ſeiſed and diflciſed &c. and the Aſſiſe was taken of all the 
Circumſtances which may void the Deed. And ſo Note Aſſiſe of Circumſtances, where the Defendart 
is an N and upon the Plea of Hors de Son Fee, as well as of Nul Tort. Br. Aſſiſe, pl. 363. cites 
43 All. 5. | 


See (L)pl. 6. Ik an Infant brings an Aſſiſe of Gavel-kind Land, being above the 
n Age of 15, where the Cuſtom is, that he may allen the Land at that 
Pues. Age, as well as a Man at full Age, and the Tenant pleads in Bat, 
upon which the Alliſe is awarded; it ſhall be inquired of the Bar, 
and if this be found againſt the Infant, it ſhall be inquired hecher 
he hath other Title, altho' he was of full Age to alien. 32 All. 4. 
RAL 1". Where an Infant is pur to anſwer a Plea in Bar, there it (hall 
Fol. 277. never be inquired of the Circumſtances of the Bar. 22 1), 6. 51. b. 
, Cura TE 
pl. 80. cites 8. C.——Fitzh. Aſſiſe, pl. 12. cites S. C. 


S. P. And 8. In an Aſſiſe by an Infant, if the Defendant pleads a Releaſe of 


_— the Anceſtor of the Plaintiff by Fine with Warranty, the Afi” chall 


pelled to an- Hot be taken to inquire of the Circumſtances, becauſe this is a «.- 
fer, there ter of Record, to which the Jnfant of Neceſſity ought to anſwer, 
the Aſiſe 22 I), 6. 51. B. Curia. . . 


ſhall not be | x 
awarded to inquire of the Circumſtances ; as it is where a Record is pleaded in Bar, he ought to an- 
ſwer. Br. Aſſiſe, pl. 80. cites 22 H. 6. 51. S. C.—— Fitzh. Aſſiſe, pl. 12. cites S. C. 


ſ 9. C. cited 
Cro. J. 465. in pl. 13. by Houghton J. 5 


| 5.P:ad 9. In an Ar ile by an Infant, if the Deed of his Anceſtor with Wa. 
aloof the ranty be pleaded in Bar, the Aſſiſe ſhall be awarded to inquire of the 
Title of ts Cixcumſtances. 32 ED. 3. Aſſiſe 98. e 
Plaintiff, if | | 2 


_ tbe Deed be found good. Br. Aſſiſe, pl. 171. cites 11 Aſſ. 19.———lIbid. pl. 137. 8. P. cites 8 AM, 28. 


10. Aſſiſe of Rent by an Infant, the Tenant ſaid, that the Plaintiff Hirni 
is ſeiſed of the Lana, out of which the Rent ariſes, Judgment of the \Vrir ; 
and becauſe the Plaintiff was an Infant, he was not compelled to an- 

ſwer to it, but the Aſſiſe awarded ot the Circumſtances notwithRandin; 

it is only to the Writ. Br. Aſſiſe, pl. 164. cites 11 Aff. 6. „ 
11. Aſſiſe againſt an Infant, who pleaded a Releaſe in Bar, and it was 

denied, and the Iſſue was taken without having Regard to the Infancy , aud 

ſo it ſeems that the Aſſiſe ſhall not be taken at large, but for an Inf! 
Plaintiſf only, and not for an Infant Defendant. Br. Aifiſe, pl. 412 citcs 

H. 12 E. 3. and Fitzh. Aſſiſe, 107. But Contrarium ſæpe. 


— —_ 


() Upon what Iſſue. 


see (M) pl. 1. J F an Infant brings an Aſſiſe, and a Bar is pleaded againſt hint. 
1 it ſhall be inquired at large, 12 Þ, 4. 22. b. 38 Aff, 2. avjids* 
AG ha ED. 29 All. 68. 18 All. 11. 8 


be at large, N — 
as well where the Defendant is an Infant, as where the Plaintiff is an Infant. Br Ag, pl. 271 c 
44 E. 5. 10. | | 


my, ww eee — 


„ £4 3 


7 ko b<t wed 


_ : | Aſliſe. I 87 
2. So if a Record be pleaded in Bar againſt an Infant, and the Se (M) pl 
Tnfant makes Title againſt it as he ought, yet tt = be inquired 4,524 tbe 
whether he hath other Title, 12 0. 4. 22. b. 38 [18] All. 6. Curia See (Mut 
* 22 D. 6.51. „ 5 and _ 
Otes there. 


3. So if the Warranty of the Anceſtor be pleaded in Bar againſt an sce () pl. 
Jnfant, becauſe the Inkant cannot anſwer the Deed, it ſhall be in- z. nos ie 
quired of the Bar, and if the Bar be found, it thall be inquired of oies here. 
all Things which may avoid or deſtroy the Warranty, or if he hath 
other Title. 12 . 4. 22. 31 All. 17. adjudged, | 
4. So tf the Deviſe of the Anceſtor of the Inkant be pleaded in Bar, This Point is 
39 All. 2. adjudged. | | | | WE + 38 Aſl. 


pl. 2. but 
not at 39 Aff pl. 2. 


415 
5 — 
6. But if an Infant brings an Aſſiſe, and upon Nul Tort, Nul Diſ. Firzh. AC- 


ſeiſin pleaded, it is tound againſt the Plaintifl; this by Intendment is be, pl. 50. 
an Inquiry of the Circumitances, for upon this Iſſue they may in 10 „ bu 
- quire of any Right. 12 D. 4. 22. b. 8 Lady "wa 


7. Tn an Aſſiſe by an Infant, if a Record be pleaded in Bar, and Br. Mordan- 
the Detendant has Oay to bring tn the Record, and this is brought ceſtor, pl 36. 
accordingly ar che Day, pet the Aſſile ſhall be token for the Tnfant ; 755 6 _ 


(tt ſeems it is intended at large, to inquire whether he hath other ge . 
Title.) 29 All. 1. but Quere.  wardedat 


. 5 . . | large, not- 
withſtanding the Failer of Record —Fitzh, Mortdanceſtor, pl. 28. cites S. C. 


8. So if an Infant and a Man of full Age are Plaintiffs in the Caſe a- Br Mort- 
32 the Afile ſhall be taken for the Infant, 29 All. 11. but 15e 
naar. „„ 1 Ho 


Firzh. Mortdanceſtor, pl. 28. cites S. C. 


9. Ju an Aſſiſe by an Infant in B. R. if the Tenant pleads a Natter * 8 858 
of Record in Bat, ſcilicet, a Recovery by him againſt the Plaintiff 1 udged a. 
in another Aſſile brought by him in the Common Pleas, to which cordingly 
the Plainritt replies, that he is yet within Age, and that this Writ —2 Noll 
was purchaſed, and bore Date before the Writ brought in Banco, Ben 14 , 
upon which the Tenant demurs, and this is adjudged a good Replica: 8 R 1277 
tion, the Alliſe ſhall be taken only in Right ot the Damages, for by each. 16 
the Demurrer the Ouſter and Diſſeiſin of the Hlaintiſt is contetled, JI, Jac. B. R. 


16 TAC. B. R. between Ho!ford and Platt qdjudged, and [0 taken. 8 C. argued 


| the 
Judges, and adjudged for the Plaintiff, againſt the Opinion of Haughton J, and the Aſſiſe was taken in 
Righr of Damages 7 ”_ 


10. Ik an Infant be Defendant in an Aſſiſe, and pleads in Bar, and * Br. Aſie- | 


d Tile is made againſt him, to which the Tenanc and takes Iſſue our ot Pl 59 cites 


the Point of the Aſſiſe, anD it is tound againſt him, it ſhall not be in- 1 5 4 

quired of the Circumſtances for the Tort ſuppoſed in the Jnfant. i; 5c 

* 12 I), 4 22. b. f 28 All. 50. adjudged. Fitrh. Aſſicc. 

a | | - - 0. $0. Cites: | - 

12 H. 4. 20. S. P. and is S. C. + Br. Aſſiſe, pl. 292. (291) S. P. cites 28 Aff 51. bur 

if he had pleaded to the Aſſiſe, then the Circumſtances ſhould have been inquired; Contra now 
Fitzh. Aſſiſe, pl. 262. cites 28 Aſſ. 51. S. P. [And it ſeems that Roll is miſprinted, (50) for (515 

— —$ce pl. 18. infra, and (V} pl. 156. | 1 5 


„ I 


—— — 


188 Aſſiſe. 
> 5 fu 11. In an Aſliſe * againſt Baron and Feme, the Feme being within 
* WS Age, it the Detendants by way of Bar plead that J. was ſeiſed, and the 


4 — 


| [* This ap- Feme is Heir to him, tf the Plaintiff ſays that the Feme is a Baſtard 
| pears by the this (hall not be tried by the Ordinary, but by the Alſiſe, becauſe the b 
j Year-Sook CTcUmMtanceSare to be inquired, and becaule the Feme is not cam. ; 
0 take where Pellable to take Iſſue upon a certain Point. 39 All. 14. i 
1 0 it is ſaid to be brought by Baron and Feme, and that the Defendant ſaid that the Feme is a Baſtard. 

f 8. FP. Br. A iſe, pl. 3 56. (355) cites S. C. and is 2 to the Year- Book; and they ſhall c 
4 not write to the Biſhop but upon Iſſue joined of Baſtardy, and ſo ſee Aſſiſe at large where Matter of 

Fact is 18 ** Br. Verdict, pl. 47. cites S. C. & S. P. - Br. Certification de Eveſque, pl. 
7 17. cites S. C. „. | | 


In Aſſiſe, they were at Iſſue ecial Baſtardy, and it was tried by the Aſſiſe, and per Tank. 
every Baſtardy Ne in Alte malle tried — Fol and becauſe the Court ſaw by Inf 3 — 
the Tenant was within Age, ſo that the Matter alleged by the Plaintiff cannot be a Nient Dedire of it ' 
the Aſſiſe was taken at large, and firſt inquired of the Bar, and further of the Seiſin and Difſeiſin, and 
found for the Plaintiff, and he recovered. Br. Ailiſe, pl. 351. cites 38 Aſſ. 24. | 


— 


2 — C * 
— oi, — —— 
— 
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12. In an Aſſiſe by an Inkant, if the Deed of the Ancettor of the 
Infant with Warranty, bearing Date in another County, be pleaded 
againſt him, the Alſile ſhall be adjourned in Bank, and there it ſhall 
be inquired of the Deed, and if it be found His Oeed, the Aſſite ſhall 
be re⸗attached, and there ſhall be an Inquiry whether he has any other 
000 * by Delcent of the Inheritance. 39 All. 14. per Thorp, 
Diter. | Eo e . 2 
Fitzh. AM, 13. [So] in an Aſſiſe againſt Baron and Feme, if the Feme be receiv. 
pl 337. cites ed upon the De fault of the Husband, and pleads in Bar the Deed of 
95 Se the Anceſtor of the [Plaintiff with Warranty, and the other tays No- 
ſcems mil. thing paſſed by the Deed, upon which they are at Iſſue, which is 
printed for found againſt the Feme, pet becauſe ſhe ts a Feine Covert it ſhall be 
39 AN. 16] inquired of the Seiſin and Dilleiſin, for the mall not be adjudged a 
_ Ditleiſoreſs by this without a Finding of it. 39 All. 16. adjudged. 
14. The ſame Law, altho' the Feme acknowledges an Outter by 
her Plea. 44 Aff. 31. 5 
15. In an Alſiſe againſt an Infant, if he pleads the Releaſe of the 
Anceſtor of the Plaintiff with Warranty, to Which the jo laintiff favs, 
that the ſatd Anceſtor was Tenaut for Lite, the Remainder in Tail 
to the Plaintiff, the Rematnder to the right ietrs of the Anceſtor, 
and granted over his Eſtate to him to whom the Keleaſe was made. 
and after releaſed with Warranty to him, upon which Iolea the Par 
ties demur, and after the Aſſiſe is awarded, the Alſiſe ſhall inquire 
whether he, to whom the Releaſe was made, was ſetſed in Fee at the 
Time of the Releaſe, becauſe nothing ſhall be taken Mot denied by 
JJ N 
Br. Aſſiſe, 16. In an Afiſe of a Rent againſt an Intanr, if the Infant ſays No! 
25 1 charged hy the Deed, and this is ound againſt him, yet it ſhall be in 
Sund Quired of the Seiſin and Difſeitin. 26 Aff, 3. dubitatur. 
ith held, Be | . | . ol 
= where the Defendant pleads Iſſue, tho' it be found againſt him, the Seiſin and Diſſeifin ſhall not 


be inquired. But Brooke ſays, Qnzre inde, becauſe where no Ouſter is confeſſed in Pleading, nor 
docs the Plea imply iu itſelf an Ouſter, as Releaſe, and the like it ſeems that it ſhall be inquired. 
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1. In an Aſſiſe againſt an Infant, if he pleads a Record, and falls 
thereof, yet he may plead to the Allile atterwards, for he ſhail not 
be concluded by his Plea. 26 All. 3. 1 
* Br, Aſſiſe, 18. In an Alſiſe ot a Rent- charge againſt an Inſant, if Iſſue be joined 
3 upon a Matter our of the Point of the Atfite, and this is found againſt 
vl. 10. S. P. the Inkant, pet it ſhall be inquired of the Circumſtances for the Se 
contra, and nefit of the Infant. 28 Aff. 51. agreed, 52 adjudged, becaule the 
_ 1 by his Conuſance or Mient Dedire cannot be adzudged a 
N iſſetſor. Mets | 8 
20 ” Aſſiſe againſt an Infant who pleaded a Releaſe in Bar, and it was denied, and the [ſe 


ery 15 
2 


tal. 


r 189 


taken <vithout having regard to the Infancy ; and ſo it ſeems that the Aſſiſe ſhall not be taken at largo 
but for an Int unt Plaintiff only, and not for an Infant Defendant. Br. Aſſiſe, pl 412. cites H. i: . 

; and Fitzh. Aſſiſe, 107. But Brooke ſays, tamen Contrarium ſæpe.— Br. Aſſiſe, pl. 292. cites 28 All. 
51. accordingly. Sec (M) pl. 16. | 


—— — — 


19. So in an Alſiſe againſt Baron and Feme, if the Feme being re- 
ceived upon the Default of her Husband joins Iſſue upon a Matter 
out ofthe Point of the Aſſiſe, and this is found againſt her, pet it 
ſhall be inquired at large. 28 Afl. 52. per Fiſh, 


| . . — ͤ— a — — Es — — — Sr nn nn net — — 
P) How the Inquiry ſhall be. 


1. IN an aſſiſe by an Jnfant, if the Tenant pleads a Matter in Bar, And be- 
and the Aſſiſe is awarded at large to inquire of the Circumſtan- 7-797 
ces becauſe the Plaintiff is an Infant, yet the Alſiſe ought to inquire of ſiſe without 
the Matter alleged in the Bar by the Tenant, or otherwiſe it is erro- inquiring of 

neous. * 31 Af. 22. adjudged, 32 All. 4 f 18 All. 11. bbhe bar, 


os therefore it 
| was reverſed by Error, and ſo ſee that in 4ſiſe at large the Bar ſpall be inquired as well as the Circum- 
ſtances for the Infant, which is clear Law. tr. Aſſiſe, pl. 325. (324) cites S. C. Br. Error, pl. 
126. cites 8. C. & S. P. 1 Fitzh. Proceſs, pl. 24. cites S. C. . 


nn. 


2 And they ought firſt to inquire of the Bar. 32 Aff, 4. 18 R_- 


3. In an Alſile by an Infant, if the Tenant pleads in Bar, upon gr. ami, 
which the Alſile is awarded to inquire of the Circumſtances, che Al- pl. 325. 
tte ought to inquire tor the Advantage ot the Tenant as well as for the (324) cites 

Plaintiff, of more than he has comprehended within his Bar, if it be 11 


a * more. 5 Br. Error, 
in Fortification ol the Bar, becauſe ailtho* the Tenant has not pleaded "7 3 


tit in Bar, yet he might have pleaded it in his Rejoinder if the Plea S. C. 
had been the Plaintiff's, and fo the Alſiſe had not been awarded at 
large. 31 Af. 18. 22. adjudged. e 


4. Bur it ſeems that the Juty is not bound to inquire of ſuch « Sce 31 Ad. 


Thing, which the Tenant could not have pleaded in his Rejoinder Pl 22. 
without a Departure. rs 5 
5. Ika Bar is pleaded in an Aſſiſe by an Infant, and the Aſſiſe is a- 
warded at large to inquire of the Circumſtances; when the Aſſiſe 
hath inquired of the Bar, if they find this againſt the Plaintiſl, they 
ought to inquire whether he hath other Title. 32 Aſſ. 4. 

6. In an Alſiſe by an Infant, if the Tenant pleads a Fine of the An- Br. Aſſiſe, 
ceſtor of the ID laintiff, or other Matter of Record, and the Plain- 1 
titt makes Anſwer as he oughr, this being a Matter of Record, and 5 Cand che 
upon this the Aſſiſe is awarded at large, becaule the JIlaintiff is an Title fe: 
Infant, the Aſſiſe ought to inquire of the Title firſt, 28 All. 6. r 75 1 

| | nan al 
be entered in the Roll, and not generally, for the Aſſiſe is awarded at large; and yet if the Jury in 
2 ARE finds other Title for the Infant Plaintiff, it is good. 
Notes there. 


7. And if they find the Title againſt the Infant, they ſhall inquire 17 7 8 


whether he hath ocher Title. 28 All. 6 Curia. 5 

8. In Aſſiſe, the Tenant ) Bailiſ pleaded in Abatement of the Brit by 
Mispri/icn of the Vill, and cv» to the Aſſiſe, which remained for Default of 
Furors, and now the Tenant made Default, and the Aſſiſe was taken by 
Default without inquiring of ihe 1/# Exception, Quod Nota bene. Br. 
Aſſiſe, pl. 160. cites 10 Atl. 30. 

9. Aſſiſe of Rent againſt 2, the one ple aded never ſeiſed &c. and the other 
Hors de Son Fee, the Plaintif fhewed a Deed of the Rent, the Defeadant 
denied it, the Deed ſhall be firſt tried, Quod Xlirum, tor the other Uiue 
goes to the Writ. Br. Aſliſe, pl. 229. cites 18 AMI. 7. 
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10. In Aſſiſe, the Tenant pleaded a Releaſe, the Plainti denied it, and 
Proceſs was made againſt the Witneſſes, and at the Day the Defendan; 
made Default, and therefore Continuance was not made, but the Alliſe 
awarded in Point 9 Aſiſe, and not upon the Bar, tor this is waved by the 
Default. Br. Ailiſe, pl. 221. cites 18 All: 8. 

11. In Aſſiſe 2 Executors, they were in a Manner compelled to ſpe 
Cauſe, ſcilicet, Title in the Paint, and ſo they did, ſcilicer, that the 7;. 
nant was bound in a Statute Merchant to the Teſtator, and the Executgrs ſu- 
ed Execution for Non- payment, and were ſeiſed and diſſeiſed by the Te- 
nant; the Tenant ſaid that he paid the Money to the Teſtator, and ſtemed 
Acquittance thereof, & non allocatur, bur the Aſſiſe awarded if Execyt i; 
was made or not, without inquiring of the Payment or Acquittance, tor if ir 
be ſo, then he ſhall have Audita Querela. Br. Aſſiſe, pl. 259. cites 
28 All. . 

I2. in aſfie againſt an Infant and two others each took the intire Tena 


1pon him ſeverally, and pleaded in Bar; and the Plaintiff choſe the Infant 
For Tenant, and ſaid, that the others had nothing, and made Title, upon 


which they were at Iſſue, and the Aſſiſe awarded, to inquire firſt who wa, 
Tenant, and if they found the Infant Tenant, then to inquire of the Titl; ; 
which found the Infant Tenant the Day of the Writ purchaſed, and 
found the Title for the Plainritt, and after inquired ot the Ditleifor 


a half, upon which it was awarded that the Plaintiſf thall recover, and 
after Error was brought, becauſe upon this Difſeiſin the Intant is not 
Tenant, but the two Diſſeiſors, by Reaſon of the Nonage of the In- 
fant ; and that they ought to award the Plaintiff to be barred for Miſ- 


electing of his Tenant, which Markham agreed. And the beſt Opini- 
on there was, that by Diſſeiſin to the Uſe of the Infant, the Infant is nor 
Diſſeiſor nor 'Tenant without actual Entry; for Agreement of an Infani 
to a Tort, does not make him a Tortfeaſor, & adjornatur, as appears 
in the written Book, and not in the printed Book; and it was admitted 


upon this Matter, that the Infant was not Tenant. Br. Affilc, 


pl. 46. cites 3 H. 4. 16. 


13. In Aſſiſe, if the Tenant pleads in Bar, and confeſſes no Ouſter, 


and the Bar is found for the Plaintiff, yet the Heiſin and Diſſeiſin fill tr 
inquired; contra in Attaint taken upon Aſſiſe. Br, Athic, pl. 52 cit 


8H. 4. 23. 


—V— 2 — * — 2— — — — — — 


( Q) Proceedings. 


I. HEN an Aſſiſe is arraigned, tis not enough to demand 2 
Recognitors, and to read the Writ and the Count in French, bu: 


the Clerk ought to read the Count in Latin as tis entered on Record, tor til 


then the Court is not poſſeſſed of it, and if it is not read in Latin, 1 
was doubted per Cur. if it may be read and entered in another Term, 
they Counting again at the Bar, or if the Aſſiſe be diſcontinued, not 
withſtanding the Recognitors were adjourned the laſt Term; but in chi- 


banke v. Beere. eee 2 
2. The Plaintiff arraigned the Afiſe the firſt Day of Term, when rhe 
Defendant being demanded, made Default, Ideo capiatur Aſiiſa per Detal- 


| Caſe they proceeded. Sid. 73. pl. 3. Paſch. 14 Car. 2. B. R. Winde- 


tam; then the Demandant counted and ſpeed his Patent trom the King 
of the Office, and it was read, and the Jury not being ſworn, Day was 


Ji ven 


who ſaid that the two diſſeiſed the Plaintiff to the Uſe of the Infant, and 
that the Infant at the Time of the Diſſeiſin was of the Age of one Year and 


4 þ 
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given till Wedneſday next, and then the Defendant (as the Court ſaid) 
may give what Evidence he can, but not plead either in Avatement or Bar 
ot the Aſſiſe, nor can he then challenge. 2 Lev. 120. Hill. 25 & 26 Car. 2. 
B. R. in Caſe of Cragg v. Nortolk, | 

z. A Juror cannot be withdrawn in an Aſſiſe, for then the Aſſiſe would 
de depending; per Cur. Mod. 123. pl. 28. Paſch. 26 Car. 2. B. R. ſin 
Caſe of Cragg v. Norfolk. 

4 Aſſiſe was brought ot the Office of Marſhalſea; Per Holt Ch. I. the 
Jury muff fr appear, and be called and ſworn ; then the Vit is to be de- 
livered into Court, and the Count ought to be in Parchment, and annexed to 
the Writ, and it the Writ be returnable on a Rerurn Day, then is the 
Aſſiſe to be arraigned upon the Quarto Die poſt, bur if returnable on a 
common Day as this was, then if rhe Aſſiſe be not arraigned upon that 

Day, it is ill. In this Caſe the Jury appeared and were tworn, and the 
Writ was delivered into Court, and the Aflife was arraigned in French, 
and the Tenant demanded 3 but the Count not being in Court, the 
Counſel for the Tenant inſiſted upon it, that the Tenant could not be 
demanded (which was allowed by the Court) and that therefore the 
Demandant ſhould be non- ſuited; but the Court ſaid they were ſuffici- 
ently poſſeſſed of the Cauſe by the Writ being returned into Court, 
and upon that gave Day to the Demandant, till the Day following, 
and adjourned the Jury to the ſame Day; upon which Day I was in- 
tormed, after the Jury tworn, and the Plaint read, the Counſel for the 
Tenant demanded Oyer of the Writ, which being read, and the De- 
mandant having ſtill neglected to bring his Count into Court (as he was 
directed by the Court to do) the Tenant could not be demanded, and 
the Court then refuſing the Favour of further Day, the Demandant 
was Non-ſuited. Comb. 173. Mich. x W. & M. B. R. Saviere v. 
Lenthal, and al'. „% gs 1 „ 


(R) Adjournment. Proceedings upon Adjournment. 
: „ = 


1. IN Mortdanceftor of Rent, the Defendant pleaded Hors de Sou Fer 
I Pais, and atter they were adjourned into Bank, / he /p2!! fhew 
Deed or not? and at the Day in Bank he would have fhewsd Deed, and 
could not, for they were adjourned upon a certain Point. Br. Adjours 
men, ÞL 14 cites 14 AB 17.--012- „ | 
2. Teme Covert was received after Adjournment in Aſſiſe, where ſhe and S. F. Br Re- 
her Baron had pleaded to a Point certain. Br. Adjournment, pl. 15. cites ot 2 
16 All. 16. | : The Prayee 
| : | | Te: | to be reſcerteu 
was not admitted aſter Adjournment to change his Plea, and plead another at the Day, Br. Ad journmeni, 
pl. 15. cites 16 Aſſ. 7. | | 


3. Juſtices aſſigned ſhall not amd the Record after Adjournment of the 
Aſſiſe in Bank. Br. Adjournment, pl. 16. cites 17 Aſſ. 2. = 
4. Athſe in Pais, the Zenaut pleaded by Bailiff which paſſed for the 
Plaimiff, and it was 4ad14mcd into Bank for the Difficulty of the Verdicl, 
and there Judgment was given for the Plaintiff, and after the Defendant 
ſbewell Matter to have Certifcaticn, and prayed Certificate, and w as 40 
pelled to ſue to remove the Record again before the Fuſtices of Affiſe, and 
then he thall have it there, but uot in Bank, Wee 5 the 

| | OO OMenNY 


Aſliſe. 

Judgment was given in Bank; and ſo ſee Adjournment in Bank, and at. 
ter en, udgment was given there the Record remained there till it was 
removed again; Quod Nota. Br. Adjournment, pl. 5. cites 21 E. 3. 3. 

S. In Aſſiſe, the Zenant pleaded a foreign Releaſe, and upon this adjourn- 
ed into Bank, and thence ſent into the foreign County by Niſi Prius 
to be tried there; Quod Nora; that the foreign Iſſue in Aſſiſe ſhall be tri. 
ed by Niſi Prius; and at the Nifs Prius the Defendant made Default, by 
which the Aſſiſe at the Day in Bank was remanded in Pais to be taken, 
and Re-attachment ſued againſt the others; and fo it ſeems, that in Aſſiſe 
againſt ſeveral, the one pleads a foreign Deed, the others Hall not have 

1 ay in Court till this Iſſue be tried. Br. Aſſiſe, pl. 234. cites 22 Aſſ. 11. 

In Aſſiſe, it 6, The Defendant may relinquiſb his Plea at the Day of Adjournment 

oe nee where the Aſſiſe was adjourned upon the Plea of the other. Nota. Br. Ad- 

upen Point journment, pl. 1). cites 23 Aff. 4. 

certain, the | | | Zh | | 

Tenant at the Day of the Adjournment cannot waive the Demurrer and tender an ue, becauſe it is con- 


tra to the Demurrer upon which they were adjourned. Br. Adjournment, pl. 22. cites 39 E. 3. 6.— 


S. P. Br. Aſſiſe, pl. 355. cites 39 Al. 6. [pl. 10.] 


* 


Fx. P 


7. in Aſſiſe, they were adjourned out of the Country to Weſtminſter, and 


there the Defendant demanded Fudgment, becauſe the Plaintiff had not Pa- 
tent of Afiſe ; Per Thorp, it is not material, tor we are our ot the Coun- 
ty upon Demurrer, ſo that if he had Parent in Pais upon the taking of 
Alſſiſe it ſuffices; Quod Nota. Br. Aſſiſe, pl. 296 cites 29 Aſſ. 217. 
Br Eſtoppel, 8. The Plaintift was admitted 20 make a new Title atter they were ad- 
pl: T0 * upon an Eitoppel pleaded. Br. Adjouramenr, pl. 20. cites 32 
9. Aſſiſe upon I ue of Baſtard), they wrote to the Biſhop of the Dioceſs 

here the Land is, and not to the Biſhop of the Dioceſs where the Birth is al. 


leged, and they were in Doubt, whether they ſhould put the Parol with- 
out Day or not, and at laſt, by great Deliberation, they adjourned the 
Parties to their next Seſſions, and that in the mean time they ſhould ſue a Nrit 
to the Biſhop, to certify &c. at which Day the Biſhop did not return any 
Writ, by which Sicut alias was awarded, aud a Day given over to the 


next Seſfoons. Br. Aſſiſe, pl. 353. cites 38 All. 30. 


10. In Aſſiſe againſt two where each takes the intire Tenancy and pleads 


in Bar, and the Plaintiff chuſes his Tenant, and anſwers to bis Bar, and 
tor Difficulty the Aſſiſe was adjourned to Weſtminſter. The Juſtices 
ſaid, that they ought to have inquired in Pais who was Tenant betore 


the Adjournment ; and it any other be inquired betore ir be inquired who 


is Tenant, it is erroneous. Thel. Dig. 150. lib. 11. cap. 37. S. 5. cites 
25 Aſſ. 2, 3. and Paſch. 11 H. 4. 67. 


Br. Certifi- 11, Certificate of Aſſiſe; the Juſtices of Aſſiſe adjourned the Parties before 


Fry « * themſelves in C. B. at Weſtminſter for Difficulty, [ and this was] by Hank and 


cites 8 & — his Companion Juſtices of Aſſiſe in the County ot T. tor by him, tho the 
Fitzh. Certi- Statute does not ſpeak of Adjournment upon Certificate, it intends that it lies 
ficate, pl. as well as upon Aſſiſe itſelf, and upon this they hear the Matter in Bank; 


3. cites S. C. Quære if it be not by the Equity if the Staiute of Adjournmeat, Mag. 
Chart. cap. 12. Br: Adjournment, pl. 3. cites 12 H. 49. 
Fitzh. Ad- 12. Aſſiſe in Cumberland between S. and Dacres and others, it was 


3 adjourned into Bank by Babbington and Strange, becauſe the Parties 
pl. cites 


EY ter, and for the Diſturbance ot the Peace, and becauſe rhe Counſel ot the 


Party was at London, he adjourned the Ailite. Br. Adjournment, pl. 


6. cites 7 H. 6. 9. 
13. In General Aſſiſe, they ſhall be adjourned by Proclamation 77/1 the 


next Aſſiſes, and Affije pure baſtd in the mean tiiue Call be jerved by the ſirſt 
Precept, But in ſpecial Afiſe they ſhall have Day certain, and Precept 


made in the mean time is void. Br Athſe, pl. 491.cites 32 H. 6. 10. 


came with a great Rout of People armed; and becaulc it was a great Mat- 
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Aſſiſe. | | 192 


14. It ſeems that the Juſtices may adjourn the Aſſiſe upon every De- 
murrer, and upon every dubious Plea or Verdict, and upon every foreign 
Plea, and to what Place they will, and Adjournment may be upox Cer- 
tification of Afiſe as well as upon Aſſiſe. B. Adjournment, pl. 29. 


——— — — _ — 
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(S) Taken. Whereto be brought and taken. 


1. 9 H. 3. cap. 12. SSISES of Novel Diſſeiſin and Mortdanceſtor ſcall be B. R. aas 
. taken in their proper Shires in this Manner The beld at York, 
King or (in his avſcnce out of the Realm) the Chief Fuſtices ſhall once z and Aſiſe 
7 nd the other 711i thro* every Co „ ; was taken 
ear fend i. 'er Fryfrices thro' every County, to take together with the there, and 
Knizhts of the Hire jach Aſſiſes in thoſe Counties, and ſuch 7. ings, as can- atter the 
not be there determined, ſhall be ended elſewhere in their Circuits; 40 difficult Bench was 
Matters ſhall be referred to the Fujtices of the Bench to be there determined. 2 
ceeded in the Aſſiſe in B. R. but it was taken in the County by Niſi Prius by reaſon of "bl "Ace 
Br. Nifi Prius, pl. 16. cites 5 H. 4. 45. | EF | 5 : 


2. Ifa Man be diſſeiſed fitting an Eyre in the ſame County, he ſhall have 

Aſſuſe there without Writ out of Chancery; and upon talle Verdi&t there, he 

thall have Attaint there in the lame Manner; tor he zeed not have Patent 

of Affiſe in Eyre, nor betore Juſtices ar \Vettminſter, for they have Com- 

million which ſerves; and ſo ic ſeems that the Commiſſion in Eyre otig ht to 

be alſo ſpectal. Br. Aſliſe, pl. 496. cites 6 E. 2. It. Cane. 1 5 

3. Aiſiſe againſt A. and B. in B. R. of a Rent- charge; and fo ſee that 8 P. Ibid. 
Aſhſe lies in B. R. where the Land lies in the County where the Bank ſits. pl. 155. cites 

Br. Aſſiſe, pl. 142. cites 9 All. 7. . „ = 10 Afl. 17. 
4. In Alliſe in the County of HE. a Recovery in the County of M. is no Plea, 

by the beit Opinion; and yet he jbewed that at another Time the Plaintiff 

upon a Recovery in the County of W. of theſe Lands againſt him, ſuied to re- 

verſe it in B. R. and had Reſtitution there, and ſo aſſirmed the Tenements to 

be in the County of N. Br. Aſſiſe, pl. 159. cites 10 Afll 25. — 

J. Aſſiſe in B. R. in Suffolk, and pending this the Bank is removed to 2 Inft. 25. 

Weſtminſter, yet they proceeded and tried the Iſſue by Niſi Prius before my C 
the Fuftices of Aſſiſe in the County of Suffolk, and atter Complaint was e e 
made to the King that this Award was contrary to |ultice, becauſe by cord is in. 
the Removal of the Bank the Original was determined; & non alloca- B. R. it 
tur, bur the firſt Award was affirmed. Quod nota. Br. Alliſe, pl. 222. muſt remain 

cites * 16 Aff. 4. En EO HS og bags 


| | that the. 

i i 1 . I; : : | TE awarding 
the Niſi Prius into Suffolk was by the Advice of all the Judges, and ſays it is a Caſe worthy of Obſerva- 
tion how by this Expoſition both the Party's Suit was preſerved, and the Purview of the Statute <2. 


lerved. | 
* This ſhould be 19, and fo are the other Editions. 


6. In Aſſiſe where Lord and Tenænt are of Land in R. held by 105. per 
Ann. to be paid at K. the Tenant by Fine in Writ of Cuſtoms and Services, 
acknowledged the Land to be held by the ſaid Rent, which he uſed to pay at 
K. but that now he ſhould pay it at H. and the Aſſiſe of the Rent was 
brought in H. and Exception taken, and not allow'd, and therelore the 
Judgment was reverſed by Error; ior the Atiiſe thall be brought in K. 
For not hing is changed by the Fine, but the Place of Payment. Br, Alte, 
pl. 224. cites 20 All. 1 


D d d 7. Aiſiſe 


Aue. 


7. Aſſiſe of Rent was broug bt in the proper County, as it _— by the 


— 


—— 
— 


Sratute of Magna Charta, viz. in the County of York in B. R. and the 
Parties pleaded, and for Difficulty had Day in tres Sept. Paſch. and at the 
Day the Baron made Default, and the Feme was recerved and pleaded, ang 
Day given to Octab. Trin. and at the Day i he Farol was fine Die by not coming 
of the Fuſtices, and Re- attachment was ſued Die Jovis in 15 Hillarii Ubi- 
cunque &c. viz. in B. R. and good, notwithſtanding che Statute; for ir 


was firſt commenced in the proper County. Br. Aſſiſe, pl. 82. cites 24 


E. 3. 23. 

8. Aſſiſe is not a common Plea, and therefore ſee that Aſſiſe lies not 
in C. B. which holds Common Pleas, unleſs the Land be in the ſame 
County where the Bank fits; for Aſſiſe ſhall be taken in its County by 


the Statute of Magna Charta, cap. 12. Br. Conuſance, pl. 40. cites 26 


All. | 
9. If a Corody, of which Rent is Parcel, be granted Percipiend in D. in the 
County of E. and if it be arrear, that N diſtrain in C in the County 
of H. the Aſſiſe may be brought in the County of E. where D. is; for per 
horpe, it is iſſuing out of the Land in D. and the ſubjecting it to the 
Diſtreſs in C. is only for greater Surety; but if both had been in one and 
the ſame County, all had been put in View; by the Reporter. Quære. 
Br. Aſſiſe, pl. 327. cites 31 Aſſ. 29. 
Thel. Dig. 10. J R. 2. cap. 10. Enacts, That an Aſie of Novel Diſſeiſin for Reats iſſuing 
59. wg out of Lands in divers Counties, ſhall be taken in Confinio Comitatus, as 1s 
| fore 18 orig ' uſed for common Paſture in one County appendant to Tenements in another. 
pears in 18 | | 


E. 2. Aſſiſe 3 80. and Mich. 18 E. 3. 32. and 18 Afl. 1. and 7 H. 4. 28 that by the Common: Law a Man 


could not have Aſſiſe of Rent iſſuing out of Lands being in divers Counties, for which Cauſe a Statute was 
made Anno R. 2. cap. 10. EIS . 1 15 8 | 1985 

If a Man has Rent in 3 or 4 Counties, it ſeems that he that is diſſeiſed may have ſeveral Aſſiſes to be 
taken in Confinio Comitatuum ; for the Letter of the Statute of 5 R. 2. is general of Rent due of Tene- 
ments in divers Counties, and tho? it has a Reference to the Caſe of Common of Paſture &c. yet inaſ- 
much as in the Caſe of Common of Paſture, if the Land in which &c. lies in ſeveral Counties, and the 


Land to which lies in another mag there ſhall be ſo many Writs as Counties; whence ir follows 


that he that has Rent iſſuing out of Lands in ſeveral Counties, ſhall have ſuch Remedy ; and the Caſe of 
Common was put Exempli gratia only, and by way of Similitude ; and the Stat. 5 R. was made to ſatiſ- 
fy a Doubt on Magna Charta, cap. 12. that Aſſiſes of Novel Diſſeiſin and Mortdanceftor ſhall be taken 
only in their proper Counties; and ſome held that this was not obſerved when the Juſtices ſat in Confi- 
nio Comitatuum, and particularly when there are 20 Counties meſne between the 2 Counties, as the 
Book is in 5 E. 4. 2. b. But this Doubt might be conceived alſo upon the ſaid Aſſiſe of Common, when 

the Land in which &c. is in one County, and the Land to which &c. is in another County, which Caſe 
without Queſtion 1s not reſtrained by the ſaid Statute; for Aſſi ſe of Common of Paſture lay at Commor: 
Los as appears by Stat. of Weſt. 2. cap. 29. [25] 7 Rep. 3. b. 4. a. Mich. 26 & 27 Eliz. in Bulwer': 


11. Thel. Dig. 60. lib. J). ap: 3. S. 2. ſays ſee in the Regiſter, Fol 
197. and 198. and in the new Nat. Brey. Fol. 180. and 183. the Form of 


| Writs of Aſſiſe of Common of Paſture, and of Nuſance to be brought in 
Confinio Comitat' where the Common in one County is appendant to the 
Land in another, and the Nuſance is done in one County to the Frank- 
tenement in another County. 5 Fo 
12. Where the Franktenement is in one County, and the Way appendan! 
in another, Aſſiſe of Nuſance ſhall be in Confinio Comitatus; and /o ff 
Common, and the View ſhall be made of the one Land and the other. Br. 
Nuſance, pl. 9. cites 11 H. 4. 25. 0 
Where it is 13. If Office is granted in two Counties, and he is difſeiſed in the one, 


granted in Aſſiſe thall be in Confinio Comitatus; per Pole. Br. Aſſiſe, pl. 76. 


2 Counties + 
«vhich do not 
,0in, there | a 5 | 
Aſſiſe does not lie; for it is not in Confinio Comĩtatus. Ibid. 


cites 22 H. 6. 9. 10. 


If Rent be 14. If a Man grants 20 J. Rent in all his Land, and the Party bring: 


Hing out ef Aſſiſe in Middleiex, and ſurmiſes that the Grantor had 1 a1 in 7! Coun- 
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ties of Middleſex, Kent, and Suſſex, the Writ ſhall abate ; per Cur, Br. 2 Gunties, 
i pl. 16. cites 22 H. 6. 9. 10. 1 5 
ſiſes, in each County one, and one joint Patent, and the Juſtices may ſit beteveen the 2 Counties, tho thers 
| ave lo Counties between them. Br. Aſſiſe, pl. 389. citcs 5 E. 4. 2.———Co, Litt. 154 4. cites S. C 
Thel. Dig. 60. lib. 7. cap. 3. S. 5. Cites S. C. | | 


15. In Aſſiſe in Confinio Comitatus, the Writ ſhall male mention that S. P. and 
the Land ftretch*d into both Counties ; per Moile. Br. Count, pl. 20. cites ought alſo 


e to mention 
35 H. 0. 30. MT f NE How they 
| are adjoining. Thel. Dig. 60. lib. 7. cap. 3 S. 4. cites S. C. 


16. Note, that all Afſiſes of Novel Diſſeiſin and of Mortdanceftor, which 
are in the County where the Common Bank is, ſhall be returned in the ſame 
| Common Bank, and where B. R. is in another County than C. B. is, then a/l 
the Aſſiſes of Novel Diſſeiſin and Mortdanceſtor, which ſhall be taken of 
Land in thoſe Counties, ſhall be taken in the ſame Bank, [returnable into B. R. 
Br. Aſſiſe, pl. 486. cites the Regiſter, 196. | 
17. Aſſiſe muſt be brought in the County where the Land lies, and not Mo. go. pl. 


elſewhere ; and being brought in a Foreign County, tho by the Aſſent of 223. Flayre 


the Parties, it is erroneous, D. 283. b. 284. a. pL 32. Paſch. 11 Eliz. $ apa 
Bucler v. Crouch, | 5 And. 14. p! 
5 | VVV 
Bendl. 189. pl. 229. S. C. — Kelw. 212. pl. 22. S. C. and tho' the Iſſue was found for the Plainritt, 


—— . 


(T) One or ſeveral Aſſiſes. In what Caſes. 


t. A SSISE de Libero Tenemento, and the Plaint of Eſtovers Appren- S P. Thid. 
Leer in 100 Acres of Wood, for Burning, Building, and Ixcloſure Pl. 168. cites 

202 Houſes, and ior Incloſure to 2 Oxganges of Land, without View of ** Aft. 13 
the Foreſter, and Ableſt' Bleſts in xooo Acres of Moore to cover the 

Houſe, and tor burning in the ſame Houſe ; and the Plaint was chal- 

 lenged, becauſe he made Plaint of 2 ſeveral Eftovers in divers Places, and 3 
that Bleſter Bleſts cannot be ſaid Eftovers, but Common of Turbary ; © 5 = . 

judgment of the Plaint. Herle awarded the Plaint good. Br. Aſſiſe, 2 e 

pl. 1. cen A i. . V%) 8 

k 5 Hu ſaid that Aſſiſe lies well of 100 Acres of Land, aud of a Coro- 

3. And Aſſiſe lies of 4 Acres of Willows and reaſonable Eftovers, and rr. Aſſiſe, 
yet 2 is by the Common Law, and the other by the Statute. Ibid. cites pl. a cites 
OE ETD e VV 11 AC. 13 

4. And one Aſlife lies of two Rents, and one Plaint. Ibid. cites M. 9 
41 7 _ | | 15 1 
5. Aſliſe was of 42 5. Rent, where the Tenant ſaid, that 40 5. iſſued out 
zo Acres in C. and 25. Rent is iſſuing our of 4 Acres of Meadow in C. 
ad each by itſelf in Groſs, Judgment of the Plaint, and the Plaint 
awarded good; and as to the 40 8. the Tenant ſaid, that the Plaintiff is 
ſeiſed at his Will, and as to the 2 8. he ſaid, that the 4 Acres ot Nlea- 
dow is ſurrounded by the Waters of Trent, and ſo he is not Tenant 
&c. Br. Aſliſe, pl. 168. cites 11 Aff. 13. 

6. In one and the ſame Plaint may be divers Frank Tenements. Er. As- 
tile, pl. 193 cites 11 All. 22. Wo = 3 

7. It a Man grants 20s. Rent out of his Mancr, fcilicet 10s. {y 7+ 
Hands of F. and 10. ly the Hands o, N., ver one and the fame Ainic 


tes 
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194 Alliſe. 
7. Aſſiſe of Rent was browght in the proper County as it ought b thi 
Sratute of Magna Charra, viz. in the County of York in B. K. and the 
Parties pleaded, and for Difficulty had Day in tres Sept. Paſch. and at thy 
Day the Baron made Default, and the Feme was recerved and pleaded, ang 
Day given to Oct ab. Tin. and at the Day t he Farol was fine Die by not coming 
of the Fuſtices, and Re-attachment was ſued Die Jovis in 14 Hillarii Ubi- 
cunque &c. viz. in B. R. and good, notwithſtanding the Statute; for ir 
was firſt commenced in the proper County. Br. Aſſiſe, pl. 82. cites 24 
2 | 
8. Aſſiſe is not a common Plea, and therefore ſee that Aſſiſe lies not 
in C. B. which holds Common Pleas, unleſs the Land be in the ſame 
County where the Bank firs; for Aſſiſe thall be taken in its County by 
the Statute of Magna Charta, cap. 12. Br. Conuſance, pl. 40. cites 26 
All. LEN | 
9. If a Corody, of which Rent is Parcel, be granted Percipiend in D. in the 


County of E. and if it be arrear, that 9 diſtrain in C in the County 
of H. the Aſſiſe may be brought in the County of E. where D. is; tor per 


horpe, it is iſſuing out of the Land in D. and the ſubjecting it to the 


Diſtreſs in C. is only for greater Surety; but if both had been in one and 


the ſame County, all had been put in View; by the Reporter. Quere. 
Br. Aſſiſe, pl. 327. cites 31 Aſſ. 2). 


Thel. Dig. 10. J R. 2. cap. 10. Enacts, That an Aſiſe of Novel Diſſeiſin for Rents iſſuing 


59 lib. i out of Lands in divers Counties, ſhall be taken in Confinio Comitatus, as 15 
- P Tok uſed for common Paſture in one County appendant to Tenements in another. 


pears in 18 


E. 2. Aſſiſe 380. and Mich. 18 E. 3. 32. and 18 Af. 1. and 5H. 4. 28 that by the Common Law a Man 
could not have Aſſiſe of Rent iſſuing out of Lands being in divers Counties, for which Cauſe a Statute was 


made Anno ? R. 2. cap. 10. Ed eg „ | 
If a Man has Rent in 3 or 4 Counties, it ſeems that he that is diſſeiſed may have ſeveral Aſſiſes to be 
taken in Confinio Comitatuum ; for the Letter of the Statute of ; R. 2. is general of Rent due of Tene- 


ments in divers Counties, and tho it has a Reference to the Caſe of Common of Paſture &c. yet inaſ- 


much as in the Caſe of Common of Paſture, if the Land in which &c. lies in ſeveral Counties, and the 


Land to which lies in another ary þ there ſhall be ſo many Writs as Counties; whence ir follows 
nds in ſeveral Counties, ſhall have ſuch Remedy; and the Caſe of 

Common was put Exempli gratia only, and by way of Similitude ; and the Stat. 7 R. was made to ſatiſ- 
| fy a Doubt on Magna Charta, cap. 12. that Aſſiſes of Novel Diſſeiſin and Mortdanceſtor ſhall be taken 
only in their proper Counties; and ſome held that this was not obſerved when the Juſtices ſar in Conh- 
nio Comitatuum, and particularly when there are 20 Counties meſne between the 2 Counties, as the 


that he that has Rent iſſuing out of 


Book is in 5 E. 4. 2. b. But this Doubt might be conceived alſo upon the ſaid Aſſiſe of Common, when 


the Land in which &c. is in one County, and the Land to which &c. is in another County, which Caſe 


without Queſtion is not reſtrained by the ſaid Statute; for Aſſi ſe of Common of Paſture lay at Common 


| 1 as appears by Stat. of Weſt. 2. cap. 29. [25] 7 Rep. 3. b. 4. a. Mich. 26 & 27 Eliz. in Bulwet's 


11. Thel. Dig. 60. lib. J. oy: 3. S. 2. ſays ſee in the Regiſter, Fol. 
197. and 198. and in the new? 

Writs of Aſſiſe of Common of Paſture, and of Nuſance to be brought in 

_ Confinio Comitat' where the Common in one County is appendant to the 


Land in another, and the Nuſance is done in one County to the Frank- 


tenement in another County. 


12. Where the Franktenement is in one County, and the Way appendant 
in another, Aſſiſe of Nuſance ſhall be in Confinio Comitatus ; and /o of 


Common, and the View ſhall be made of the one Land and the other. Br. 


Nuſance, pl. 9. cites 11 H. 4. 25. 


Where itis 13, If Office is granted in two Counties, and he is difſeiſed in the one, 


grantedin Aſſiſe ſhall be in Confinio Comitatus; per Pole. Br. Aſſiſe, pl. 76. 


ob ds ng Cites 22 H. 6. 9. 10 


join, there : FT 7 55 
Aſſiſe does not lie; for it is not in Confinio Comitatus. Ibid. 


If Rent de 14. If a Man grants 20 J. Rent in all his Land, and the Party bring: 
Hine out f Aſſiſe in Middleiex, and ſurmiſes that the Grantor had Jad in l Coun- 


2 .tſ[anors in 


ties 


t. Bre x. Fol. 180. and 183. the Form of 


han 


Alliſe. I 95 
ies 0 Middleſex, Kent, and Suſſex, the Writ ſhall abate ; per Cur. Br. 5 * 
| | | e ſha 
Aſſiſe, pl. 76. cites 22 H. 6. 9. 10. . 
ſiſes, in each County one, and one joint Patent, and the F»ſtices may ſit beteveen the 2 Counties, tho' thers 


fs Monte er them, Br, Ale, pl. 389. cites E. 4 2 -C. Tir 154, T. cheb .G-— 
Thel. Dig. 60. lib. 7. Cap. 3. S. 5. cites S, C. | | 


15. In Aſſiſe in Confinio Comitatus, the Writ ſball make mention that S. P. and 
the Land ſtretchd into both Counties ; per Moile. Br. Count, pl. 20. cites ought alſo 


ro mention 
35 H. 6. us How they 


arc adjoining. Thel. Dig 60. lib. 7. cap. 3 S. 4. cites S. C. 


16. Note, that all Affſes of Novel Diſſei/in and of Mortdanceftor, which 

are in the County where the Common Bank is, ſhall be returned in the ſame 

Common Bank, and where B. R. is in another County than C. B. is, then all 

the Aſſiſes of Novel Diſſeiſin and Mortdanceſtor, which ſhall be taken of 

Land in thoſe Counties, ſhall be taken in the ſame Bank, [returnable into B. R. 

Br. Aſſiſe, pl. 486. cites the Regiſter, 196. = 
17. Aſſiſe muſt be brought i» the County where the Land lies, and not Mo. 90. pl. 

elſewhere ; and being brought in a Foreign County, tho by the Aſſent of *33; Playre 


the Parties, it is erroneous, D. 283. b. 284. a. pL 32. Paſch. 11 Eliz. 5 8— 
Butler v. Crouch, - And. rg. pl 

. OO POD 31. S. C—- 
Bendl. 189. pl. 229. S. C— Kelw. 212. pl. 22. S. C. and tho' the Iſſue was found for the Plaintitf, 


(T) One or ſeveral Aſſiſes. In what Caſes. 


I. SSTSE de Libero Tenemento, and the Plaint of Eftovers Appren- S. P. Thid. 
der in Ioo Acres of Wood, for Burning, Building, and Ixcloſure Pl. 165. cites 

10 2 Houſes, and tor Incloſure to 2 Oxganges of Land, Without View of ** Al. 13. 
the Foreſter, and Ableſt' Bleſts in xooo Acres of Moore to cover the 
Houſe, and tor burning in the ſame Houſe ; and the Plaint was chai- 

lenged, becauſe he made Plaint of 2 ſeveral Eſtovers in divers Places, and 3 
that Bleſter Bleſts cannot be ſaid Eſtovers, but Common of T urbar YE} 2 
judgment of the Plaint. Herle awarded the Plaint good. Br. Aſſiſe, and heul 
pl. 127. cites ) Aſſ. 18. . - - de pl. 17. 
: 2. Nr ſaid that Aſſiſe lies well of 100 Acres of Laud, aud of a Coro-% 

g 3. And Aſſiſe lies of 4 Acres of Willows and reaſonable Eftovers, and Rr. Afſiſe, 
yer one is hy the Common Law, and the other by the Statute. Ibid. cites pl. 168. cites 


10 E. 3. Tz 11 AQ. 13 
4. And one Aſlife lies of two Rents, and one Plaint. Jbid. cites M. CE 
11 KE 3. . | 


5. Aſſiſe was of 42 5. Rent, where the Tenant ſaid, that 40 5. iſſued out 
F zo Acres in C. and 25. Rent is iſſuing our of 4 Acres of Meadow in C. 
and each by itſelf in Groſs, Judgment of the Plaint, and the Plaint 
awarded good; and as to the 40 8. the Tenant ſaid, that the Plaintiff is 
ſeiſed at his Will, and as to the 2 8. he ſaid, that the 4 Acres ot Mea- 
dow is ſurrounded by the Waters of Trent, and ſo he is not Tenant 
&c. Br. Aſſiſe, pl. 168. cites 11 Aff. 13. 1 5 

6. In one and the ſame Plaint may be divers Frank Tenements. Br. Aſ- 
tile, pl. 173 cites 11 All. 22. 


7. It a Man grants 20s. Rent out of his Manor, ſcilicet 10 s. ty the 
Hands of F. and 10 5. by the Hands o, WW. ver one and the ſame Aſſite 


lies. 
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lies, and the intire Manor is charged. Br. Afliſe, pl. 476. cites 15 A. 


11. and Fitzh. Charge 6. 
8. If two Tenants in Common are diſſeiſed, each ſhall have a ſereral 


Aſſiſe for his Moiety &c. becauſe they are ſeiſed by ſeveral Titles; 


but if 20 Fointenants are diſſeiſed, they thall have bur one Aſliſe in all 


their Names, becauſe they have but one joint Title; ſo if there are 3 
Jointenants, and one of them releaſes all his Right to one of his Companions 
and then the other 2 are diſſeiſed of the Whole, they ſhall have but 
one Aſſiſe in both their Names for the 2 Parts, becauſe they held joint- 
ly at the Time of the Diſſeiſin; and as ro the 3d Part, he to whom the 
Releaſe was given, ſhall have an Aſliſe in his own Name, becauſe of that 
Part he is Tenant in Common. Litt. S. 311, 312. 


(U) Attachment in Aſſiſe. 


2. and Fitzh. 


anſwering over; contra before Fuſtices aſſigned. Br. Attachment, 

pl. 5. cites 11 Aft. 30. and 12 Aff. 4. „ 
2. In ancient Aſliſe, which at no Time before was attached, the De- 
fendant ſaid, that Not attached by 15 Days, and non allocatur, but the 
Aſſiſe was taken becauſe it was an ancient Aſſiſe, Quod Nota. Br. At- 


tachment, pl. 8. cites 28 Aſſ. 43. 


3. If Not attached by 15 Days be found againſt the Tenant, by Exami- 
nation of the Bailiff, it is not peremptory; contra if it be found againſt 
him by the 418 2 Nota, Diverſity. Br. Aſliſe, pl. 463. cites 6 R. 
az rtr. e 

4. In Aſſiſe, the Tenant pleaded Not attached by 15 Days, and gave 
in Evidence that it was made by F. B. who had no Warrant from the Sheriff, 


nor from his Miniſters to do it, ter it is void without Warrant; but it 


3 2 that Warrant by Parol is ſufficient. Br. Attachment, pl. 15. cites 
5. Aale againſt Baron and Feme, the Sheriff returned that the Baron 
is attached by 100 Ewes, and that the Feme Nihil habet in Balliva mea 
r quod &c. Nec eft Inventa in eadem, and by the beſt Opinion the 
eturn is not good; for a Feme ſhall be attached by Goods of the Ba- 
ron; for the Writ willed that he attach the Feme, which the Law 
will not command, if it be impoſſible; bur it is poſſible, for ſhe may be 


attached by the Goods of the Baron, tor the is ameinable by him. Br, At- 


In Aſſiſe, 
the Tenant 


pleaded Not 
attached by 


15 Days, 
the Bailiff 


tachment, pl. 4. cites ) H. 6.9. 


ſaid, that his Servant made the Attachment, who is not there ; by which 


new Attachment was awarded, without taking the Aſſiſe to inquire ot 


it, for it was the Folly of the Plaintiff who had not brought his Ser- 
vant. But e contra if the Bailiff Errant had done it, aud abſented himſelf, 
there the Aſſiſe ſhall inquire of it; but if the Servant had been preſent, 
he ſhall be examined whether he had Warrant from the Sheriff or not; 
Quod Nota Diverſity of che Trial of it. Br. Aſſiſe, pl. 462. cites 26 H. 
6. and Fitzh. Aſſiſe 461. 3 5 
7. Attachment in Aſſiſe ſhall be made 15 Days before the Day of Aſfiſe, 


and after the Day of Aſiſe; and {hall not be by a Glebe of Land, but by an 


Ox or by Pledges, and becauſe nor, therefore ill, per Cur. for the Tenant 
ſaid Not attached &c. Br. Aſſiſe, pl. 398. cires 27 H. 6. 2. and Firzb 
ec 2 — 


bas examin- | 
, ho ſaid that be attached him by the Horſe of the Farmer, who was a Termor to the Tenant of thc 


Land 


6. In Aſhſe, the Tenant pleaded Not attached by 15 Days, the Plaintiff 


8 
[1 iis iis i. kh. ad. 0 
Ow * 


Aſſiſe. 
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th and in Plaint; which Matter was recorded ; and it ſeems that it is no 


good Attachment, for the Te- 


nant cannot forfeit the Beaſts of his Farmer. And Attachment ought to be made of ſuch Things as the 


Came if Satord. Br. Aſie 


pl. 480. cites 31 H. 8. 


„ —— — 


(W) Return in Aſſiſe by the Sheriff. How. 


1. LN Aſſiſe, the Sheriff returned at the firſt Day that the Fury were 
put to Mainpriſe, and becauſe they were not ſummoned at the iſt 
Day, Herle would not take the Aſſiſe, tor they ought to be ſummoned at 
the 1/4 Day, and not to be put to the Mainpriſe the firſt Day, Note a Di- 
verſity. Br. Aſſiſe, pl. 124. cites 7 Aſſ. 15. . 
2. In Aſſiſe, the Sheriff returned Quod detendens non eft inventus & ni- 
bil habet unde &c. the Aſſiſe ſhall be taken; Quod Nora, per Cur. Br. 
Aſliſe, pl. 422. Cites ) E. 3. 57. and Fitzh. Aflife, 135. 2 


(X) Abatement of the Writ. By what. 


I. THERE the intire Rent-ſcrvice is 105. and the Lord is paid 8 8. 
and diſſeiſed of 2 8. he ſhall not have Aſſiſe of the 28. bur of 
the whole. Thel. Dig. 148. lib. 1 1. cap. 35. S. J. cites 8 E. 2. It. Canc. 
Aſſiſe, 38). 3 — Hs 
2. If the Heir brings Aſſiſe, and pending the Writ, a nearer Heir is born, 
the Aſſiſe ſhall abate ; Quod Nota. Br. Aſſiſe, pl. 164. cices 15 E. 2. 
3. Aſſiſe of a Rent-charge againſt Roger D. and the Manor of D. was 
put in View, and Deed ſhewn, by which P. Father of Roger, had granted 
20 5. Rent extra unam Bovatam Terræ, to be taken by the Hands of the Te- 
nant of the ſame Land; and that if it happened that the Land was alien d, 
ſold, or come to the Lord by Eſcheat, or by any other way the Rent ſhall be 
ſtopp d, that he may diſtrain in the Manor of D. and that the Oxgange of 
Land was alien'd, and the Rent arrear, and yet the Writ was abated, 
becauſe the Tenant of the Oxgange of Land charged was not named. Br. Aſ- 
ZVV Vͤ 
4. The Verdict ſhall abate the Writ if the Plea of the Tenant be found 
that the Land is in another Vill. Br. Aſſiſe, pl. 107. cites 1 Aſſ. 17. 
$. Coparceners of a Meadow, one cuts the Graſs and carries away 4 Parts 
in 5 of the Hay, leaving the 5th Part, the other Coparcener retuſed to 
meddle with the 5th Part, but let it remain on ths Land, and brought 
Aſſiſe, and it was held, that this taking more of the Profits than belong- 
ed to the one Coparcener was a Diſſeiſin of the other; but if the other 
Coparcener had taken the 5th Part, it had abated her Writ. Br. Aſſiſe, 
pl. 121. cites ) Aff. 10. per Herle. Us 
6. Aſſiſe of the Manor of Z. except 100 s. Rent, and the Writ was de li- 
Vero Tenemento in Z. and one as Tenant of Parcel ſaid, that the Manor exs. 
tended into Z. and C. Judgment of the Writ, and it &c. Nul torr, and 
the Plaintiff ſaid, that this which was in C. was the 100 5. Rent in the 
Exception, and upon this the Writ awarded good, and yet by ſome the 
Exception cannot extend but to the Vill in che Writ, which Bacon de- 
died. Br. Aſtiſe, pl. 128. cites ) Aſſ. 20. | 
7. Where a Fen [cls was e and teck Baron, and brought Allie 
W an 


Nota between Dudley and Leveſon, for the Manor of Parton in the 


TM Afliſe. 


and the Writ was Quod a:fſeifvit eam, and the Writ awarded good, and 
the Plaintiff recovered. Br Aſliſe, pl. 126. cites ) Ali. 179. 
1. Aſhe of Rent ly Baron and Feme, Quod diſſet/rvit eam, and the Reſ. 
cous was found before the Coverture, and. therefore rhe Writ good, but 
it it had been after, then it ought to be Quod aiiſſeiſi vit eos, altho the 
Baron had not been ſeiſed, for Sin of the Feme is Seiſiu for him, and his 
Feme to have Aſſiſe. Br. Aſſiſe, pl. 131. cites 8 Ail. 4. 3 
9. F the Aſſiſe finds Eſtate made to the Plaintiff _ a Condition, that 
if the Plaintiff did not give ſuch Land to the Defendant, or ſuch like 
&c. that he may re-enter, yet the Writ thall abate, and good reaſon, for 
this is an Entry pending the Writ. Br. Aſſiſe, pl. 1 58. cites 10 Aſſ. 24, 
10. Aſſiſe againſt two, the one pleaded a Releaſe of the Plaintiff ot all 
Actions, and of all the Right, and the Aſliſe was prayed, becauſe he 
who pleaded did not take the Tenancy upon him, ſor it he does not dy it 
the Aſliſe ſhall be awarded, and after the other rok the Tenancy, and plead. 
ed in Bar the ſame Deed as Aſf nee of the firſt who pleaded &c. and the 
Deed was denied &c. and if the Plaintiff had confeſſed the Deed in the 
Hands of himwho firſt pleaded, the W rit had abated againſt all. Br. A. 
ſiſe, pl. 166. cites 11 Aſſ. 9. „ „ 
11. If the Plaintiff had confeſſed that any named in the Writ is not Diſſii- 
ſor, or that it may be found by Record that any named in the Writ was at 
another time acquitted, a Diſſeiſor may plead ſuch Matter, and the Tenant 
ſhall anſwer alſo, and if they are at Iſſue, the Plea of the Diſſeiſor fall 
be firſt tried, and if it be found, it thall abate all the Writ. Br. Aſſiſe, 
pl. 166. cites 11 Aſſ. 9. = 8 
12. Aſſiſe againſt the Baron and Feme and others, the Sheriff” returned 
that the Baron is dead, and per Cur. the Writ ſhall not abate but agninft 
the Feme, and ſhall be good againſt the others it they are Diſſeiſors, and 
the Tenant named in the Wrir ; but it ſeems, if the Baron had been dead 
before the Writ purchaſed, then the W rit ſhall abate in all. Br. Aſſiſe, pl. 
170. cites 11 Aſſ. 15. ES 
13. Where a Manor extends into two Vills, and Aſiſe of Rent out of the 
Manor is brought in the one Vill, it is a good Plea to the Writ that the 
Manor extends into the other Vill, and it is a good Replication that thi: 
 wwhich is in the other Vill is not but Services ; tor the Demeſnes only thall 
be _— with the Rent- charge; Quod Nota. Br. Alliſe, pl. 184. cite: 
12 Aſſ. 40. 8 | OE 
14. In Aſſiſe, the 'Tenant pleaded Nut tort, and the Sei/hn and Diſſei- 


Jin is found by Verdict, and that the Plaintiff brought his Writ as Preben- 


In Aſſiſe the 
Tenant plea 
ed a Bar to 
Part, axd 


dary not named Prebendary, oy which the Writ was abated by Award, 
Br. Aſſiſe, pl. 472. cites 13 E. 3. and Fitzh. Brief 675. 5 
135. In Aſſiſe, if the Plaintiff grants to the Teuant vy Indenture that V. 
hall hold the Land till ſuch a Day &c. the Writ ſhall abate. Thel. Dig, 
187. lib. 12. cap. 20. S. 1. cites Hill. 13 E. 3. Brief 28. and 42 Aſſ. 21. 
and ſays ſee 10 Aſſ. 24. and 10 E. 3. 522. accordingly. 
16. In Aſſiſe the Tenant pleaded Fointenancy to Parcel, and the Plain- 
" tiff confeſs*d it, by which it abated of this Parcel. Per Pervick, if ther? 
be no other Diſſeiſor than him, all the Writ ſhall abate. Br. Afliſe, pl. 


ointenancy 191. Cites I4 Aſſ. 8. 


y Deed with 


_ Stranger of the reſt, and the Plaintiff confeſs'd for the Jointenancy, and pray'd to have the Aſſiſe of the 
reſt, and had ir; and ſo the Aſſiſe abated in Part, and awarded for the reſt ; and this he did, becauſe the 
Aſſiſe ſhall not be ſtaid by the Jounenancy, ; for Aſſiſe ſpall not be taken by Parcels. Br. Aſſiſe, pl. 223 

Atl. 6 | „ 


Cites 19 Aſſ. 14. and 21 Aſſ. 21. and 22 


. accordingly. 


15. Recovery by a Stranger by another Writ pendin? the Ale, ſhall not 
abate the Writ of Aſſiſe. Br. Aſſiſe, pl. 471. cites 14 E. 3. and Fitzb. 
Brief, 388. 


19. In 


— :, * ** 


; | liſe. [ 99 


18. In Aſliſe of Common of Paſture the Plaint was of a Common in Groſs 
in ſuch Place, with all the Beaſts, at all Times of the ) ear, and the Specialty 
which was ſhewn forth proved it rather Common Appendant, by which the 
Writ abated by Award. Br. Aſſiſe, pl. 199. cites 15 Aff. 5. 

19. Fointenancy by Deed was pleaded with a Stranger. The Plaintiff 
-yould have confaſs'd, and avoided it by Feoffment of his Villein, and that 
he enter d and was ſeiſed until &c. and was not ſuffer d in the Abſence of the 
other Fointenant, by which the Writ was abated. Br. Aſliſe, pl. 201. 
cites 15 Aff. 13. —Ibid. cites 32 E. 3. contra. | 
20. Aſſiſe between 2 Abtots, and found for the Plaintiff, and therefore 
it was inquired of the Right, by reaſon of the Colluſion for Mortmain, and 
they found therein Matter which goes to the Abat«ment of the Writ, and vet 
the Writ did not abate, becauſe this 194 mot but Inqueſt of Office in this 
Matter, and therefore the Plaintiff recovered. Br. Aſſiſe, pl. 203. cites 
16 All. 1. 85 | 

21. A Diſſeiſor ſhall not plead a Recovery in Abatement of the W ri t, Nei- 
ther by Conclilſion nor Miſudſiuer, nor otherwiſe, without ſhewins the Re- 1 
cord immediately ; tor he cannot loſe the Land by Failure of Record, as | | 1 
che Tenant may, therefore the Aſliſe was awarded immediately. Quod 
nota. Br. Aſlite, pl. 413. cites Paſch. 20 E. 3. and Firzh. Aſſiſe, 120. £4 
22. In Aſliſe a Clauſe was in the Original, which was not in the Patent, 
and ſeveral were named in the Original hich were not in the Patent, and 
therefore the Writ was abated. Br. Ail. pl. 238. cites 22 Ail. 20. 

23. Aſſiſe de Libero Tenemento in Villa de Weſtm. was held good, not- 
withſtanding that it was ſaid that Villa ought to be omitted. Thel. Dig. 
96. lib. 10. cap. J. 8. 8. cites 24 Aff. 2. „ „ 

24. Writ ot Aſſiſe again/? Ro. and Cath. his Feme, and Mill. B. was Pons 
per Vad. Oc. prædict Ro. Cath. & Will. without putting any (&) between 
Rob. and Cath. and yet adjudged good. Thel. Dig. 90. lib. 10. cap. 6. 


— 


- — — Rm FIR 
— 2 


8. 32. cites Trin. 26 E. 3. 61. and 23 All. 18. 0 15 
25. In Aſſiſe the Defendant pleaded to the Aſſiſe, which ſaid that the | 
Plaintiff was ſeiſed and diſſeiſeu, but no Diſſeiſor was named in the Writ. © | 
and therefore it was awarded that the Writ thall abate; and yer the Aſ- 
ſiſe was againſt Baron and Feme, who pleaded a Record, and fall of it at 
the Day ; and the Feme was received, and pleaded Nul rort, and the 
Verdict found ut ſupra, by which Failure the Baron is a Diſſeiſor by the 
Statute, and yet Judgment ur ſupra; and therefore it ſeems that the 
Receipr of the Feme ſaved the Baron; Quære the Reaſon ; and fo N 
2 by Verdict of a Thing not pleaded. Br. Aſliſe, pl. 266. cires 26 
26. f a Man brings Aſſiſe in Confinio Comitatus, the Writ ſhall make 
mention that the Land extended into both Counties, and how they are adjoin- 
ing. Br. Aſliſe, pl. 15. cites 35 H. 6. 30. per Moile. | 185 8 = 
21. Aſſiſe againſt A. and 3 others, and A. ſaid that the 3 were dead le- 0 ; 
fore the Writ purchaſed, and found accordingly, and that A. diſſeiſed the | 
Plaintiff, and that A. was Tenanr, and thereſore the Plaintiff recover'd - | 
by Award; quod mirum, upon a falſe Writ. Br. Aſliſe, pl. 269. cites | | 2 
AT $3. | i ER 
28, In Aſſie againſt 2 Fointeaants, the one dies pending the Writ, the 
Writ ſhall abate. Br. Alliſe, pl. 273. cites 27 All. 45. 


29. But if one Diſſeiſor dies, and another is named Tenant, all the And i! i: _ 
Tit ſhall abate. Br. Aſſiſe, pl. 273. cues 27 Sil. 45. Tenant in 1 
. ; EMS ONE | 
tie Diſciſors, and dies pending the I wit, yer the Writ is 750d per Wa: Airs, Jbid; | BET ; =—_ 


30. Aſſiſe a7ainft the Baron and Fine as Diſſciſers, and the 3d as Te- Br. Ae, 2 i 

| "FS. EY FOES þ . | Di. a + 4. ne g | F 

ant, the Baron died, the Writ hall abate, Br, Alliſe, pl. 474. cues 27 8 Cs = 
All. 45. and Firzh. Briet, 883. as bur Brouke: 


| {2YS, tar u 
wems to him, that the Abatement ſhail be as no whe tome. nie Ae: an, n Han ,] α 
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and A. and it is found that A. is Tenant, and the Baron and Feme not, but that the Baron 5s dead, and chews 


is no other Diſſeiſor named in the Writ but the Feme; for the Baron and Feme were Diſſeiſors, and 


the Opinion of the Court was that the Writ ſhall abate; for the Feme has now loſt the Name of the 
* and in Aſſiſe there ought to be a Diſſeiſor and Tenam. Quod nota. Br. Aſſiſe, pl. 287. cites 
2 WL | 5 ; | 


av = * * * 


Tbel. Dig. 31. The Lord diftrained for Rent, pending Aſiſe of the ſame Rent, the 


88. Lib. ; 32 | 
” => bs Aſſiſe ſhall aba uod nota; for Diſtreſs is in Law as an Entry into 


S. 1. cites 8. the Rent, as it ſeems. Br. Aſſiſe, pl. 302. cites 29 Aff. 52. 
C. and Mich. 2 e 


But an Aſſiſe of Rent ſhall not abate by Diſtreſi talen for 
the Rent pending the Writ by the Bailiff 1 Plaintiff, if 3 does not know of it, and does 
not agree to the taking. Thel Dig. 188. Lib. 12. S. 1. cites Mich. 20 E. 2. Brief, 397. 

In Aſſiſe of Rent, notwithſtanding the Plaintiff diſtrained for the Homage of the Tenant, yet the 


Writ ſhall not abate, Thel. Dig. 188. Lib. 12. cap. 23. S. 3. cites Mich. 47 E. 3. 7. 


32. Aſſiſe by Agnes D. the Defendant ſaid that F. her Baron is alive, 
Judgment &c. [it being] brought by the Feme without her Baron, and the 
Aſſiſe was awarded, therefore it ſeems that this Exception goes to the 

Writ, ſo that he ſhall plead over &c. Br. Aſſiſe, pl. 312. cites 30 Aſſ. 26, 


8. F. but if 33. Aſſiſe of Common of Paſture in (roſs; P. anſwered as Tenant, and 


- uſes < of Jemanded what he has of the Common, the Plaintiff preſcribed in him and 
Will, the his .Predeceſſors Time out of Mind. Perſey ſaid, Never ſciſed of the Com- 
Writ ſhall mon as in Groſs, and if &c. ſeiſed as Appendant at Will &c. Another 


| abate. Thel. Defendant ſaid, that the Plaintiff had uſed the Cummon pending the Writ , 
Pig. 188. per Birron, if his Beaſts go thither by * Eſcape, and not of his o.] n 


—_— ill, the Writ ſhall not abate; wheretore the Aſſiſe was taken. Br, 


33. AM. 22. Aſſiſe, pl. 334. cites 33 All. 9. 


[but there 


are not ſo many Pleas in that Year, and ſo miſprinted, and it ſhould be pl. 9.] 


- 


34. In Aſſiſe, the Tenant pleaded Nut Tort, and the Seiſin and Diſſeiſin 
Was * and that the Tenant held jointly with A. who is alive not nam- 
ed, by* which the Writ was abated by Award, 1 nota, and yet 
contra Anno 9. And per Priſot, Anno 33 H. 6. 30. 
cites 33 E- 3. and Fitzh. Aſſiſe, 7. | 

35. Aſſiſe by a Chaplain of a Chantery of Rent, the Tenant pleaded Hors 
de Son Fee, Us" Plainh 


lai 
iff ſaid that he and his Predeceſſors Chaplains &c. 
were ſeiſed Time out of Mind, and he was ſciſed and aiſſeiſed &c. and the 


ot her traverſed the Preſcription, and the Iſſue found for the Plaintiff, and 
that he diſtrained, and Reſcous was made, and that the Plaintiff had 


** 


no other Seiſin chan the Diſtreſs, and prayed the Diſcretion of the Juſti- 


ces, and the Plajntiff recovered by Award; becauſe by the Sei/in, the 


Predecęſſor of the Cbantery was ſeiſed, and not our of Poſſeſſion, and al- 
ſo by the Countęr Plea of the Tenant it is a Diſſeiſin, and therefore the 
Plaintiff recovefed his Damages. It was ſaid that if the Defendant had 
pleaded to the Aſſiſe, the Writ had been abated by this Verdict; be- 
cauſe there was 
. e pr ; 

36. Aſliſe againſt A. it is found that A. and E. his Feme (which 


Feme is not named in the Writ) entered in Fure Uxoris, and found that 


the Feme had nothing, nor any Intereſt in it, and yet the Writ was abat- 


ed by not naming of the Feme ; the Reaſon ſeems to be in as much as the 


Feme cannot wave her Intereſt gained by the Ditfſeitia during the Lite 
of the Baron. Br. Aſliſe, pl. 346. cites 35 All. 5. 


37. In Aſſiſe, ic was foung by Verdict that 2 Coparceners of a Moore 


made Purparty, and one leaſfd bis Part to A. B. for Life, who leaſed his 
Part to 3 at Will, who paſtured the Soil of the otber Coparcener, and cut 


Wood, and mowed Ruſhes, and the other Parcener voided the Poſſeſſun, 


and brought Aſiſe againſt Leſſee for Life, and againſt 2 Tenants at Mill; 
5 one 


r. Aſſiſe, pl. 446. 


no Biſſeiſor to the Plaintiff; Br. Aſliſe, pl. 335. cites 


| Alliſe. 201 
NP! of the Tenants at Will is, not named, who by his Act is a Diſſeiſor 
and Tenant with the others, therefore by Award the Plaintiff took no- 
thing by his Writ. Br. Aſſiſe, pl. 345. cites 3 Aſſ. 8. 
38. If it be a/kaged in Aſſiſe that the Tenements are in the Hands of the 


| King, the Eſcbeator fall be thereof examined if he be preſent, and it not 
the Aſſiſe ſhall inquire it, per Finch; and if the Tenant ale the King 


| pending the Writ, yet the Writ is good. Br. Aſſiſe, pl. 349. cites 38 
ARS: Ea | 
39. Aſſiſe againſt Several, it was found that one named in the Writ was 
Tenant, but that that there was not any Diſſeiſor named in the Writ, by 
which the Writ was abated, and therefore Quzre, if it be a good Plea 
that there is no Diſſeiſor named in the Writ; and if &c. Nul Tort &c. 
Br. Aſſiſe, pl 375. cites 46 Aſſ. 10. | | 
40. It Aſſiſe is brought of Land, Part in Guildable and Part in Fran- But where it 
chi e, which has Conuſance of Pleas, the Writ ſhall abate; per Gaf- 1 orought 58 


coign and Hull. Br. Conufance, pl. 15. cices 8 H. 4. 7. the AS a 


the Fanchiſe 


| bas only. Returna brexium, the Writ ſhall not abate ; for the Sheriff may ſerve the Writ for the Guil- 
dabie, and the Bailitt of the Franchiſe for the Land in Franchiſe, and ſo in the one Caſe there ſhall be 
two Writs, and in the other only one. Br. Cob uſance, pl. 15. cites 8 H. 4. 7. per Gaſcoign and Hull. 


1. In Athſe againſt diverſe where 2 take the entire Tenancy, and plead 
to the IVrit, it the Flaintiff ſhius that one of them is Tenant and that the 
ther has nothing, he who is Tenant thall not plead De Novo as ſole 
Tenant. Thel. Dig. 90 Lib. 10. cap. 1. S. 34. cites 21 H.6. 63. 
42. In Aſſiſe the Writ was Et interim fac. 12 &c. videre Tenementa il“ Br. Brief, 


um eos quod ſint coram prefat* Fuſticiar? &c. Et pone per Vad' & ſal' pl. 21. cities 


pleg' prædictum W. vel Ballivum ſuum &c. ſi &c. Luod /t ibi audiend* Pa Dig 
ill' recogn' &c. and becauſe it ought to be Dudd tunc fit ibi, and this go Liv. 15 


Word (tunc) was wanting, the Aſſiſe was adjourned, and they were cap. 6. S. 16. 


clear in Opinion to abate the Writ, and the Plaintitt was non-luired ; eites S. C. 
Quere it it ſhall not be amended ; tor it is ſaid there, that it has been — 1 * 
uted ro amend ſuch Writs, and fo they did beſore Sir K. Newton. Br. Briet 105. 
Aſhiſe, pl. 4. cites 2) H. 6. 2. „„ 
43. A Plaint was brovght in D. only, whereas there were 2 D's in the 
ſame County, and none without Addition, yer the Aſſiſe and Plaint is good 
enough; becauſe (as the Reporter apprehends) the Judgment in Alfiſe 
differs trom other Writs; for he recovers Seiſin of the Thing put in 
Plaint, per Viſum Recognitorum, and if the Thing in the Plaint be fo cer- 
tain and Plain, that the Recognitors may put the Plaintiff in Poſſeſſion, 
it is ſufficient. D. 84. b. pl. 84. Paſch. 7 E. 6. 5 


44. In an Aſſiſe for a Cellar, the Tenant pleaded in Abatement, that the S. C. cited 


Demandant had entered atter the laſt Continuance; the Jury found, that Niſtice. * 


the Demandant entered at the Reguleſt of the Tenant, and only to View the Brown 23 t. 


Antiquity thereof, and not tor any other Purpoſe. The Court held this —8 C cit- 
no Entry to abate the Writ and Judgment tor the Plaintiff, Pl. C. 9 1. ed by Flem- 
b. Trin. 3 Mar. Panel v. Moore and the Mercers Company. 8 J. 
435. There were 8 in an Aſſiſe, the Defendant as to ) of them pleads op 
Nou diſſei/tvit ; the Recognitors as to theſe j found that there was no Di 

ſeifin, but found a Diſſeiſin as to the 8th; the W ric ſhall abare; tor the 

Plaintiff has joined thoſe as Plaincitis in the Aſſiſe who ought not to be 

joined. Jenk. 42. pl. 79. | 


46. Error of a judgment in Aſſiſe; Aſſiſe was brought againſt A. and The Report- 


B. of a Portion of Tuthes ariſing out of 3oo Acres of Land in S.—A. pleads hee 8 
no Tenant of the Freehold named in the Writ, and it &c. Nul tort. this can be. 
B. pleaded Nul tort; all the Court held, that ot Necetlity there ought for the Ju-y 


to be a Tenant named, and the Jury finding that none was named, rhe found that 


Wrir ought ro abate, and theretore the Judgment was reverled. 5 


Cro. E. 559. pl. 16. Paſch. 39 Eliz. B. R. Cadogan v. Powell. ei which 
is the ane 

thing as finding that B. was Diſſeiſor and Tenant; for it beipg of Tithes, which are in Pernuncy, he 

| | F227 remained 
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remained al ways Tenant of them to every Action, and could not diſpoſe of it as he might of the Lad 
itſelt. But that notwithſtandivg, for this Cauſe Judgment was reverſed. 7 | 


47. Where an Aſſiſe is brought for a Mill it ſhall be De Molendino ge. 
erally, Without expreſſing certainly the Nature of the Mill, as Griſt- 
Mill, Fulling-Mill &c. becauſe the Mill is the Subſtance, and the 
Thing to be demanded, and the other are but Additions to ſhew the 
__ of the Mill. 4 Rep. 87. a. Paſch. 43 Eliz. B. R. in Lutterel's 
=, 
2 Brownl, 48. The Office of a Park-Keeper was granted in Reverſion to A. the 
2 * Demandant, and afterwards the Park itſelf was granted to B. who enter- 
land v. the ed and kept out A. after the Death of the Tenant for Life. A. brought 
Earl of an Aſſiſe, and had a Verdict, but before Fudgment entered into the Park 
N and there did hunt and kill a Deer, and took a Shoulder of it for his Fee, and 
| 8 12 this Entry was aſſigned for Error, tor that it had abated the Writ, and 
this is no. mae . erroneous ; but the Court held it no Abatement. 
ber Bulſt. 4. Hill. 7 Jac. B. R. Shrewsbury (Earl) v. Rutland (Earl) 
to abate the | 2 | 3 
Writ it being to another Purpoſe, viz. to hunt, whereas it ſhould have been alleged that he entered 
to keep; for in every Entry the Intent of the Entry is to be regarded, and Fleming Ch. I. according. 
ly, and that as to the taking a Shoulder for his Fee it is not material, for he ſhewed no warrant he had 
to kill the Buck; beſides, the taking of the Fee is no entring into the Office, but the exerciſing of it, 
and the whole Court held this no A ent. —8 Rep. 55. S C. but I do notobſerve S. P. there. 


49. In Aſſiſe, if the Tenant pleads in Abatement he muft likewiſe plead 
over in Bar at the ſame Time, and no Imparlance thall be allowed without 
_ ſome good Cauſe, becauſe it is Feſtinum Remedium, and it there are 
ſeveral Tenants, and any of them do nct appear on the firſt Day, the 
Aſſiſe ſhall be taken by Default againſt them. 1 Salk: 83. pl. 2. Paſch. 
5 W. 3. B. R. Saveris v. Briggs, „ | 


— UT —— ———— 


(Y) ; Election of Tenant. Where ſeveral Defendants 
take the Tenancy on themſelves. 5 


3 SSISE againſt two, each took the Tenancy and pleaded. The Opini- 
on of ſome is, that the Plaintiff in this Caſe ſhall chuſe his Te- 
nant at bis own Peril, and this ſhall be hrſt inquired, and if he be Tenant 
he ſhall have his Plea, and if not the Wrir ſhall abate ; and by others, 
tho? he chuſes his Tenant, and another is found Tenant, yet the Writ 
is good, which does not ſeem to be Law, for the Election of the Te- 
nant is material. Br. Aſſiſe, pl. 129. cites 8 Aſſ. 1. 5 
2. In Aſſiſe again everal of Rent-ſervice, one pleaded to the Aſſiſe, ſome 
of the others pleaded Fointenancy in the Land out of which &c. and other 
Pleas &c. 'ThePlaintiff choſe him, who pleaded to the Apis for his Tenant, 
and that he held all the Land of the Plaintiff by the Rent &c. and tound 
for the Plaintiff by which he recovered. Thel. Dig. 149. lib. 11. cap. 
37. S. 2. cites 17 E. 3. 46. 68. 17 Aff. 10. 21. and 24 E. 3. 16. 26, 

3. Where they take the Tenancy ſeverally, each of the whole, the Plaintiff 
may chuſe his Tenant by Pernancy as well as it they had pleaded Non- te- 
nure or Jointenancy ; but where no ſole Tenancy is pleaded, nor Non-tenare, 
nor Fointenancy, but a Bar, or to the Aſiſe, there it ſeems that the Plain 
tiff cannot nor need not to take him a Tenant by Pernancy ; Quod Nota 
Diverſity. Br. Aſſiſe, pl. 403. cites 1 H. 5.4. 


4. Note, 


Alſſiſe. 


— c__ 


Note, by the Juſtices in C. B. that in Aſſiſe againſl two, the one took 55. P. Br. 
Ty Tt nancy &s , Nul tort, and the other took the Tenancy, abſque 8 oj , 
e that the other any thing had, and pleaded in Bar, there the Plaintiff E 3.23 
hall ve compelled to chuſe his Tenant at his Peril, as well as if both had 3 
pleaded in Bar and accepted the "Tenancy ſeverally; * Nota. 
Ind if it be found that he Hiſeleted his Tenant the Writ ſhall abate, but 
ke ſhall not be barr'd ; and there when the Tenant ¶ Demandant elects 
his Tera and pleads, there they ſhall be at Iſſue before the Tenancy fhall be l Quaze, for 
;nquired, and then the Tenancy /hall be firſt inquired, and after the other e Bro g- 
Hive ; Quod Nota. tor this is contrary to ancient Books. Br. Allie, pl | 


r 


| | is lo. 


384. cites || 9 E. 6. 


- N — * * . = - 
e 
* * 2 
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(Z) Election of Tenant. At what Time it may be. 


1. IN Aſſiſe againſt two, who ſcverally pleaded as ſole Tenants of the 
hole, and the Plaintiff rep/zed ro their Pleas without chufing his 
Tenant, upon which the Aiſe was adjourned to Weltminſter, and the 
plaintitf was received to chuſe his Tenant after the Adjou.r:ment. Thel. 
Dig. 150. lib. 11. cap. 37. S. 4. cites Paſch. 22 E. 3. 5. Be 
2. Alliſe azainſt ſeveral, the one took the intire Tenancy, and pleaded a Br. Adjourt- 


203 


Recovery in Bar, and anther ſaid that he is Tenant by the Feoffment of the cis; 1 


Frſt, and pleaded the ſame Recovery in Bar, and the Plaintiſ without chu- as 
ling his Tenant ſaid, that the Land recovered lies in another Vill, and upon 
this rhe Parties were adjourned to Weſtininfter betore the ſame Juſtices, 
and there the Plaintiff elected the laſt, who pleaded, for Tenant, and ſaid, 
that the others are only Diſſeiſors, and anſwered to him, and prayed to 
be diſcharged of the Plea ot the others; Per Greene, you cannot do fo, 
ior we are adjourned upon another Point, and becauſe they were ad- 
journed before the ſame Fuſtices in the ſame Plight as they were in Pais, 
therefore “ Thorp awarded that he might now chuſe his Tenant, and ad- This ſhould 
journed the ARE. in Pais to be taken; Quod Nota. Br. Aſſiſe, pl. 255. be Shard, 
cites 23 All. 16. „„ 5 


— 3 


(A. a) In what Caſes the Plaintiff is compellable to 
chuſe his Tenant ; and the Effect of miſ-electing 


him. 


x. A Brings an Aſiſe againſt two, one pleads ths Releaſe of the Piaintiff 
4 XA of all Actions Perſonal, the other pleads Fointenancy with C. who 
rs 18 full Life at Dale not named in the Writ; in this Caſe the Plaintis 
ought to eleEt his Tenant, and if he mitles his Tenanc in che Election 

the Writ thall abate. ſenk. 16. pl. 2c. cites 17 Aff. 28. 

2. In Aſſiſe againſt two, the one pA tothe iſe U Bat, and the 
tier ſaid, that be was Tenant of the Moicty, and pleaded in Bar, the 
Plaintiff ſaid, that he who pleaded to the Aſſure was Tenant of the whole, and 
that the other was not Tenant &c. and it was found that be why fcb the 
Tenancy of the Moiety was Tenant of the Miety, and it was found tor the 
Plaintiſf as to Seiſin and Difleitin of the other Mo1zty, upen which he 

aad 
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had his Judgment ot this Moiery ; but tor the other Moiety it ſeems by 
the Argument of the Book that the W rit ſhall not abate, but that tt; 
Plainritt ſhall plead to the Bar of him who was found Tenant &c. yet 
the Plaintiff was nonſuited for fear ot being barr'd. Thel. Dig. 150. ii; 
II. cap. 37. S. 3. Cites 20 Al. 4. | 

3. Aſſiſe againſt two, each pleaded in Bar taking the intire Tenancy, tlie 
Plaintiff miſ-eletss his Tenant, which is ſo found againſt him, 2018 1s per. 
emptory, and he ſhall be barr'd by the Opinion of the Court; Quæere 
thereof, and ſee 8 Aff. 1. that it does not go but in Abatement of the 
| Writ. Br. Aſſiſe, pl. 225. cites 20 All, 4. 

But in Aſſiſe 4. In Aſſiſe againſt A. B. and C. A. pleaded Fointenancy with one not 
one pleaded zamed &c. The Plaintiff ſaid that B. was Tenam, abſque hoc that A. any 
JO 77 ne thing had &c. and it was found that A and B. had noching, but C. wa; 
not named, Tenant, and the Seiſin and Diſſeiſin tound, upon which the Plaintiff had 
&c. and the Judgment to recover, in as much as there was Tenant and Diſſeiſor named. 
Plaintiff ſaid Thel. Dig. 150. lib. 11. cap. 37. S. 6. cites 42 Aff. 1. and 33H. 6. 36, 


JEET 


—— + « , 


that he wa. 

nat Tenant and 37. 

&c. and it | — — | fe Rb 
held per Cur. that if it be found that be is Tenant, that the Writ ſhall abate immediately without in- 
quiring of the Jointenancy. Thel. Dig. 150. Lib. 11. cap. 35 $. 9. cites Mich 12 E. 3. Aſſiſe 116. 
But ſee that in ſuch Caſe after ſuch Verdi the Plaintiff vas put to anſwer to the Fointenanc;, ard 
the Writ was not abated ; bur ill as the Reporter believes, in as much as if each of the Tenantz 
takes the intire Tenancy and pleads in Bar, and it be found that the Plaintiff nas illy choſe his Tenant, 
the Writ ſhall abate. Thel. Die 196. lib. 11. cap. 37. S. 7. cites 44 E. 3. 23. 44 Al. 32. 


| 5. In Aſſiſe againft 2, the one pleaded in Bar, and the other pleaded to 


the Aſfiſe by Bailiff, and the Plaimiff ſaid that be who pleaded in Bar was 


not Tenant, and he, who had pleaded by Bailiil, came in proper Perſon, 


and was ready to plead in Bar; upon which the Alfile was taken, and 
found that he who had pleaded to the Afiſe Was Tenant, and further the Sei- 
In and Diſſeiſin, upon which the Plaincitt recover'd, without admitting 


him who was found Tenant to plead in Bar. Thel. Dig. 150. lib. 11. 


cap. 3. S. 8. cites Hill. 48 E. 3. [Y] Atl. 64. 


6. In Aſſiſe againſt Infant and another, each took the intire Tenancy, and 
8 in Bar, and the Plaintiff choſe the Infant for his Tenant, and made 


itle to his Bar, and Iſue was taken upon the Title, and the Afliſe charg'd 


firſt found that the Infant was Tenant, and found the Title of the Plaintiff, 


and the Seiſin and Diſſeiſin, and that the other had diſſeiſed the Plaintiff to 

the Uſe of the Infant when the Infant was of the Age of a Near and a half 
&c. upon which the Plaintiff had Judgment ro recover; but Writ of 
Error was ſued. Quære. Thel. Dig. 150. lib. 11. cap. 39. S. 9. cites 

Hill. 3 H. 4. 16. VVV i Sos og 5 
J. It was faid that in Aſſiſe againſt 6, if 2 take the intire Tenancy and 
plead in Bar, and the others do in the ſame manner ſeverally, and the Plain- 
tiff chuſes one of them to be his Tenant, and it be found that all the 6 are 


8 &c. the Plaintiff ſhall be barr'd by the Miſ-election of the - 
enant. Thel. Dig. 150. lib. 11. cap. 37. S. 9. cices Hill. 3 H. 4. 16. 


and ſays ſee 33 H. 6. 36. 


8. In Aſſiſe again/# 3, the one pleaded to the Aſiſe, and the other 2 4 Re- 


leaſe of Actions Perſonal in Bar. The Plaintiff ſuid that he was ſeiſeu, 
and diſſeiſed by thoſe 3, to the Uſe of him who pleaded to the Aſſiſe, and if 
any Feoffment be, it is to defraud him of his Tenant, and that the firſt who 
pleaded took the Profits on the Day &c. and the 2 demurr'd, by which the 
Writ abated by judgment; quod nota; and yet the Statute extends ass 


Well to Fointenancy as to Non-tenure by the Equity, which is intended to 
maintain the Writ againſt a Pernor, where the Tenant of the Frankte- 


nement is not named; but where the Tenant of the Franktenement 1s 

named, and will plead, the Plaintiff ſhall anſwer to him; tor he has a 

Tenant of the Franktenemenr, and fo our of the Caſe ot the Statute ; 
| | quo 


Aſſiſe. 2 Og 


uod nota, nevertheleſs it ſeems that the Reaſon is, becauſe a Difſeiſor or 
ernor may well plead a Releaſe of Actions Perſonal, as appears in 35 H. 
6. and alſo the Plaintiff was not compelled to chuſe any tor his Tenant, 
Cauſa qua ſupra. Br. Aſſiſe, pl. 403. cites 1 H. 5.4 
9. For it is not like to the Caſe in 21 Hf. 6. viz. Aſſiſe againft 3, the 
one took the Tenancy and pleaded in Bar, and the other 2 took the Tenancy, 
abſque hoc that the firſt who pleaded had any Thing, and pleaded Ancient De- 
meſne. The Plaintiff ſaid that he was ſeiſed till by all 3 diſſeiſed to the Uſe 
of” one of the 2, who pleaded Ancient Demeſne, who has made a Feoff ment to 
Perſons unknown, and took the Profits; and to the Plea of the other, and 
the firſt, No Law &c. by which the Pernor would have taken the Tenancy 
alone, and pleaded Ancient Demeſne ut ſupra, and was ouſted by Award, 
and the Aſſiſe awarded; for here he was compell'd to chuſe his Tenant ; but 
contra ſupra in the firſt Caſe. And ſo ſee that where they take the Tenan- 
cy ſeverally, each of the intire, the Plaintiff may chuſe his Tenant by Per- 
nancy as well as if they had pleaded Non-tenure or Jointenancy. But 
where no ſole Tenancy is pleaded, nor Non-tenure, nor Fointenancy, but a 
Bar, or to the Aſſiſe, as in the farit Caſe, there it ſeems that the Plaintiff 
cannot, nor need he to take him a Tenant by Pernance. Quod nota Diver- 
ſity. Br. Aſſiſe, pl. 403. cites 1 H. 5. 4. 7 „ 
10. In Aſſiſe againſt 2, the one pleaded in Bar a Tenant, and the other 
pleaded No Tenant of the Franktenement named in the Writ &c. and the 
Plaintiff made Title to the Bar, and thereupon to Iſſue, and it was found 
for the Plaintiff, and that both were Fointenants the Day of the Writ &c. 
upon which the P/aintiff had Fudginent to recover, notwithitanding that 
he had made Title to the Bar, as accepting him who had pleaded in Bar 
to be ſole Tenant of the Whole. Thel. Dig. 150. lib. 11. cap. 35. S. 11. 
cites Mich. 33 H. 6. 35. inaſmuch as the Aſſiſe was not charged to in- 
quire of the Jointenancy. oh 1 
11. And it was ſaid there, that if the Aſſiſe had found that he who 
pleaded in Bar was not Tenant, but the other, yet the WW rit had been good 
if there had been Tenant and Diſſeiſor named. Thel. Dig. 1 50. lib. 11. 
cap 35. S. 11. Cites Mich. 33 H. 6. 35. and ſays it was held there, Fol. 
36. that if one be compell'd ro chuſe his Tenant, and it be found that 
he has miſtook his Tenant, and that he had not made Title to bar him 
who is found Tenant &c. it ſhall be a Bar againſt him. Bur where the 
Diſſeiſor pleads, and the Tenant to the Aſiſe and the Plaintiff make Title 
againſt the Diſſeiſor, this is only Surpluſage, and ſhall not grieve, becauſe 
he was not compelPd to take him tor his Tenant; tor a Man ſhall not be 
compelPd to chaſe his Tenant, but where the Tenants [everally take the intire 
Tenancy, and plead ia Bar, or to the Writ, or ſuch like &c. 


12. It it be found that the Plaintiff miſ-eletts his Tenant, the W rit 
ſhall abate, but he ſhall not be barr'd. Br. Aſſiſe, pl. 384. cites 9 


(B. a) Declaration. In General. 


1. IN Aſſiſe the Plaint ſhall not abate for want of Form, as Writ ſhall A Man need 
| do; but it ſuffices if it has Matter ſufficient. Quod nota. Br. Plaint, Het ue e 


— | I Order and 
pl. 4. cites 22 H. 6. 10. per tor. Cur. uff in 


5 | | | | i the lame of 
an Aſſiſe as in other Writs of Precipe quod reddat. D 84. b. pl. $3. Paſch. - E. 6. ſavs that this is com. 
mon Learning in the Book of Aſſiſes in divers Places; and that in 8 AT. I, pu betore Pajtirre in 
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* This is 
miſprinted, becauſe it was not in Demeſne. Br. Plainr, pl. zo. cites “ 14 Alf. 16. 


Aſſiſe. 
a Plaint, and f a Plaine was de Annyo Reditu unius Robe vel 204. in the Diziunftve, which could 
not be good in a Præcipe quod reddat, and de guadam Pecia Terre ; and this is goad in Aſſiſe without 
any Certainty of the Content. i 


r 
11 — ACC, 


; P 
— - _ — 4 * „ * _" 
= ai. bk. As. Attn „ r e 3 9 2 


(C. a) Declaration and Plaint in Aſſiſe. Certainty 


therein. 


1. A N Aﬀiſe de ano Tenemento is not =_ for the Uncertainty. Arg. 
Sty. 77. cites 4 E. 2. Firzh. Aſſiſe, 451. 


2. A Plaint was maintained for Profit apprender for the 1 tbe 


Office only. Thel. Dig. 67. lib. 8. cap. 5. S. 5. cites 3 E. 3. Itin. North. 
Aſſiſe 115. and 12 Aſſ. 23. of Eatables and Drinkables, as pertaining tv 
an Office. 3 | „„ . 
3. Aſſiſe by Maſter of an Hoſpital of 14 Honſes, and the one was the 
 Heſpital; and it was ſaid that he cannot have other Plaint of a Hoſpital, 
nor o a Chappel, but by Name of a Meſſuage. Br. Plaint, pl. 20. cites 
And if a 4. In Aſſiſe of an Office the Plaint was of the Serjeanty of the Common 


Man be 4/- Bench only, which was Parcel of the Uſhery of the Exchequer, and not of 


2 10 all the Office &c. becauſe every Parcel of an Office may be Franktene- 
ſhall make ment. Thel. Dig. 67. lib. 8. cap. 5. S. 4. cites Hill. 8 E. 3. 384. 8 
his Plaint of Aſſ. 7. = | . 

all the Of- | py 8 „ 15 : 
fice ; but if he be diſſeiſed only of Parcel of the Profits, the Plaint ſhall be of this Parcel of the Profits 
taken for the Execution of ſuch an Office. Thel Dig. 67. lib. 8. cap. 5. S. 4 cites Hill. 13 E. 3. Plaint 


23. and cites 22 H. 6. 11. agreeing. But cites 1 E. 2. Aſſ 387. contra, where it is ſaid that a Man ſhall 


not have Aſſiſe of the Appendant, it he be not ſeiſed of the Principal; and the Plaint of an Office «ith 
the Appurtenances was —_— without making mention of the Profits to be taken pro Executione &c. 30 All. 
4. and that ſo agrees Mich. 


L 5. In Aſſiſe by J. againſt R. and made the Plaint of 1005s. Rent by the 


Year, and of the Rent of a Robe by the Near or 30s. and of the Rent of 4 
Seal by the Year or 135. and it was challenged, becauſe 27 was not certain 


of the one or of the other, as in Præcipe quod reddar, or in Writ oi 


Annuity, as appears Anno 11 E. 3. and the Plaint was awarded good; 
for it agrees with the Deed upon which it is founded. Br. Plaint, pl. 12. 
Sw: | 
6. In Aſſiſe the Plaint was of 4 Acres of Willows, and did not ſay of Land 
nor Meadow, and well. Br. Plaint, pl. 29. cites 11 Aff. 13. 


and ſhould ; | 
be 14 Aſſ. 15, where it is cited in a Nota at the Ead of the pl. as Mich. 14 E. 3. Bevliffs. 


In Aſiſc of 8. In Aſſiſe of Rent it was ſaid, that the Plaint is not good if it be 


Rent- of Rent-Service if he does nor ſay cum pertinentiis; Quod Nota ; by 


— charge, the hich he ſaid of 88. Rent cum Pertinentiis. Br. Plaint, pl rg cite: 


Plaint was 


of 4 Marks 15 Aſl. 4 


Rent cum 


Pertinentiis, and ſo ſee that he ſhall ſay cum Pertinentiis as well of Rent-charge as of Rent-3: rice, Br. 


Plaint, pl. 3. cites 8 H. 6. 11.——Br. Aſſiſe, pl, 69. cites S. C. 


9. It is ſaid, that in London it is uſual to ſay what Year and Day the 
Diſſei/in was done; contra in other Afſiſe ; for in med Actions 75 real 
Actions 


E. 4. 23. and Brief, 5 E 4. 3. but ſays ſee that the Plaint was made of the 
Office, and of the Exerciſe and of the Profits of the Office. Hill. 16 E. 2. Alhie 370. | 


J. Aſſiſe, quod eum diſfeifivir 1 the Plaint was abared. _ 


— 
— 


— — — cou ao ** tat 


Ali 


&ions the Year and Day is not uſed to he put. Contaa in Perſonal Ac. 
loo Br. Aſſiſe, pl. 228. cites 20 Aſſ. * . 
ro. In Affiſe the Plaint was of a Mill, and did not ſay a Wind-mill or 
wet 2 and yet well; Quod Nota ibidem. Br. Plaint, pl. 14. cites 
21 Afl. 23. | 
11. Aſſiſe of Rent, the Plaintiff muſt ſhew the Court what Rent it is le- 8 p. B. At. 
fore the Aﬀſe 21 be awarded, be it upon Plea of the Tenant or by De- ſiſe, pl. 108. 
taulr, or by Bailiff, or otherwiſe, by reaſon that the Aſſiſe ſhall inquire cites 2 All. 
of the Caule of the Diſſeiſin, which cannot be if they do not know what * 
Rent is put in Plaint. Br. Aſſiſe, pl. 261. cites 26 Aſſ. 6. 
12. Aſſiſe of Plaint ꝙ the Office of Mower of the Manor of P. cum Pertj. Br. Aſſiſe, 
nentiis, and the Specialty was, that the Office of Mower was granted Pl. 308. 
for Term of Life, taking ſo many Ouarters of Corn &c. Fiſher demanded (397) wy 
udgment of the Plainr, tor Mower is the Charge, and the Grain is the mentions it 
goo t, and ſo the Plaint ought to have been of the Profit, and not of to be 40 s. 
the Charge, and yet the Plaint awarded good; Quod Nota. Br. Plaint, to be taken 


pl. 16. cites 30 Aff. 4. per a N 


| s 33 5 cited 8 Rep. 
49. b. and ſays, Shard took a Diverſity between an ancient Office and a new Office, and that in the 
laſt Caſe the Plaintiff mult ſhew what Fee or Profit is granted tor the Exerciſe thereof; becauſe this 
cannot have Fee or Profit appurtenant to it as an ancient Office may; but otherwiſe of an ancient 


Office. 
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13. In Aſſiſe, the Plaint is good of 4 Corody by Name of ſo many Loaves, Where a 
ſo much Ale, and /o much Fleſh, and 6 d. a Week, and ſhall not be put to Man is diſ- 
Alſiſe of Rent of the 6 d. tor it may be Part of the Corody. Br. Plaint, ſeiſed of par? 


. 5 A Corod 
pl. 18. cites 40 All. I2- Hacks _ 


| Io „ 3 have Aſſiſe 
of the intĩire Corody, but of this Parcel only, and not by Name of a Corody, but of ſo much Beer &c. Br. 
Aſſiſe, pl. 308. cites 30 Aſſ. 4. 5 | 1 „ e 
Diſſeiſin of Parcel is not Diſſeiſin of the whole, as of Corady, where the Diſſeiſin is of the Bread, or of 
the Beer, or of the Chamber &c. he may have Aſſiſe of this Parcel without bringing it of the whole 
Corody. Br. Aſſiſe, pl. 76. cites 21 H.6. 9. 10. per Newton, Paſton and Aſton. -- ——S.P. and if 
he brings Aſſiſe of the whole his Writ ſhall abate ; but if the Corody be of 4 Loaves, and he is diſſeiſed 
of * 925 he ſhall plead of all the 4 Loa ves. 8 Rep. 50. a cites 3 E. 3 Aſliſe 175. by Scroope, and 
22 H. 6.9.: -- „ | e 


14. In Aſſiſe, the Plaintiff made his Plainr of the Moiety of a Piece of 
Land, containing ſo much in Length, and fo much in Bieadth; Tirw ir 
ſaid, where you make Plaint of the HAciety of a Piece of Lana, you 
thall not ſay the Length and Breadth, by which he amended his Plaint, 
and made it of a Piece of Land intire. Br. Plaint, pl. 2. citcs 9 H. 4. 3. 

15. In Aſſiſe of Office he need not expreſs the Profits of the Ofiice, The 
ſame Law in Aſſiſe of a Corody or Stewardſhip he necd not exprets them cer- 
tainly, bur generally 2uod diſſeiſivit eum of rhe Stewardlilup, or of the 
Office of holding Court. Br. Aſliſe, pl. 388. cites 5 FE. 4 2. 

16. In Athic of an Office, the Plaint thall nor be of the Office and of the S. C. cited 
Fees and Wages, tor this is of one Thing twice in Plaint, but thall jay per Gur. 8 
ot an Office cum Pertineatits, and {hall nor fay that the Office voided by Be. 4% * 
Reſignation, and he was admitted, bur ſhall ſay that it voided and he pj, pl. 
was admitted, and if he ſhe ws Cauſe f rhe 1'o;dance, it ſeems that he 32 cites 5 E. 
oy ſay that it was ) Death or Surrender. Br. Plaint, pl. 19. cites 8 4 2 

me — | 

17. In Aſſiſe of the Office 9? one of the Cirrks of the Crown in Chancery, 
the Plaintiff had a Verdict, and it was moved in Arreſt of Judgment 
tor that no Title is found, becauſe he did wot fbew that there was ſuch 
an Office at the time of the Gran; ſed non allocatur ; and allo that he 
did not ſhew t he ou7ht to do, nor c he foould take for his Labour, 
and yet it was held good, and it was an Orice of one ot the Clerks ot 
* Crown granted to 2, and yet held good. Br. Affſe, pl. 95. cites 
9 E. 4.6, | 


12. Ip 


r 


— 


ä Er 


18. In Aſſife of Office of Parkerſhip, Stewardlhip &c. he need not [ey 
how the Office commenced ; but contra of Rent-charge, Rent-ſeck, and C. 
mon in Groſs ; tor theſe are againſt common Right, which Offices are not. 

Br. Aſſiſe, pl. 95. cites 9 E. 4. 6. _ Caſe, per Brian. 

109. In Aſſiſe the Plaint was De Officio Magiſtri Ludorum Pilarum Pal. 
marum, Anglice, the Office of the Maſter ot the Tennis Plays by Gran 
ot the King tor Life, by Force whereof he was ſeiſed of the ſaid Office 
with the Appurtenances tor his Lite, and the Profits thereof had taken 
and received to his own Uſe till by the Defendants diſſeiſed. The 
whole Court held, that where the Grant was in Engliſh, viz. of the Of- 
fice of the King's Tennis Plays &c. it ſhall have a reaſonable Senſe, viz. 
the Tennis Plays for the King's Houſpold, and not only when the King 
himſelf plays in his royal Perſon. 8 Rep. 45. b. Mich. 6 Jac. C. B. 


—_———— 


(D. a) Declaration and Plaint in Aſſiſe. Title 


therein. 


1. IN Aſſiſe the Tenant pleaded Bar by his Anceſtor ; the Plaintiff replied, 
” that F. his Father was ſeiſcd in Kee, and the Land was ſciſed inte 
the Hands of the King in the Time of E. 2. becauſe his Father was of the 


Quarrel of T. Earl ot Lancaſter, and his Father died, and this Plaintiff 
as Heir ſued to the King, and obtained the Land by Livery, and ſo was he 
ſeiſed till by the Defendant diſſeiſed, and this admitted a good Title 
_ without ſhewing how his Father came [to it, and] without ¶ ſhe wing any! 


_ of Right; Quod Nota, by Award, Br. Titles, pl. 15. cites 2 


2. In Aſſiſe, the Plaintiff made Title to a Reverſſon by Grant of the 


Detendant, and did not ſhew Deed, and therefore it was held no Title, 
Quod nota bene. Br. Title, pl. 17. cites 8 Aſſ. 11. . 8 
3. In Aſſiſe the Tenant pleaded Leaſe by R. his Anceſtor whoſe Heir &c. 

to K. for Term of Life, who aliened in Fee, by which he entered for the Fo- 
Feiture as Heir of his Anceſtor, and the Plaintiff claiming as Heir of A. 


where he was a Baſtard, entered &c. the Plaintiff ſaid, Proteftando, that he 
is not a Baſtard, & pro Placito, that he brought Aſſiſe againſt the Leſſee and. 


 Alienee and recovered, at which Time this now Tenant had nothing nor ever 
before, and becauſe the Fudgment was againſt a Stranger which ſhall not 
bind this Tenant, nor is there ſuppoſed to be Elder Title, of which 
the Eſtate of the Anceſtor of the Tenant ſhall be Meſne &c. therefore 
1 per Cur. this is no Title. Br. Titles, pl. 45. cites 10 Aff. 20. . 
In Aſſiſe of 4. In Aſſiſe of Common, the Plaintiff ſhall zot have Aſſiſe without 
_ ſvewing the Title, and this in his Plaint, Quod nota bene. Br. Afliſe, 
was not ſer Pl. 199. cites 15 Aff. 5. Fo 0 
forth in te 5 ä 5 : 
Count, and therefore it was infiſted that the Demandant ought to be non-ſuired ; but the Writ being 
returnable that Day was Ex Gratia Curiz, adjourned to the Morrow afterwards, and if the Deman- 


dant did not then make a Title, he muſt be non-ſuited. 3 Mod. 273. Hill. 1 W. & M. in B. K. Savier 


v. Leuthall. 


5. Aſſiſe, Formedon, the Tenant pleaded Acknowledgment of Right by 
Fine without Warranty to one A. ue Eſtate he has, and the Demanaant 
ſaid that the ſame Aucęſtor had only for Term of Life, the Rever/ron to him, 
and aliened in Fee &c. and he within Ape by 6 Years entered, and fo was he 
ſeiſed &c. and it was held a good Title, without ſhewing How the Rever- 
fron was to him; tor the ſame Cauſe the other took, he took for his Ti- 
tle. Br. Titles, pl. 16. cites 16 Aſſ. 1. Wy 
In 


1 
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6. In Aſſiſe the Tenant pleaded Bar by Eſcheat of his Tenant, and gave 
Colour to the Plaintiff, and well; The Plaintiff ſaid, that I was ſeiſed aud 
infeoff”d him, and ſo was he ſeiſed till diſſeiſed, and no Title, per Cur, for 
he has not traverſed the Bar nor confeſſed and avoided it, and fo it ſeems 
that it is no Bar at large, Quære inde. Br. Titles, pl. 46. cites 24 
Atl. 71. 

”, ', ſſiſe by Executors, and they were in a Manner compelled to ſhew 
Cauſe, ſcilicer, Title in the Plaint, and ſo they did, ſcilicet, that the 
Tenant was bound in a Statute Merchant to the Teſtator, and the Execators 
ſued Execution for Non-payment, and was ſeiſed and diſſeiſed by the 
Tenant ; the Tenant ſaid that he paid the Money to the Teſtator, and ſhew- 
ed thereof Acquittance, & not allocatur, but the Aſſiſe awarded whether 
Execution was made or not, without inquiring of the Payment or Acquit- 
ance; for if it be ſo, then he ſhall have Audita Querela. Br. Aſſiſe, pl. 
'279. cites 28 Aſſ. 7. | „„ 
8. Ia Aſſiſe the Tenant pleaded Bar, and the Plaintiff ſaid that the 
Tenant himſelf was ſeiſed, and infeoffed him, and fo was he ſeiſed till diſ- 
ſeiſed &c. and good Title by Feoffment of the Tenant himſelf, Quod 
[nota ; and it it be found for the Plaintiff, the Deſendant ſhall-go to Pri- 
2 the Entry againſt his own Feoffment. Br. Titles, pl. 47. cites 
28 All. 8. er Ts ſe. 
8. In Aſſiſe the Tenant pleaded a Recovery againſt the Anceſtor of the | 7 
Plaintiſt, he ſaid that his Anceſtor died ſeiſed after, this is no Title with- 
out ſhewing how he came by it after the Recovery, Quod nota, Br. Allie, 
pl. grit. cites P. 32 E. 3. 5 . „„ 
9. So it the Title had been found by Verdict [to be] after the Recovery, 
Quod nora. Ibid. F %%%; ! 
10. Aſſiſe of Common in Piſcary in T. from ſuch a Place to ſuch a Place, Br. Plaint, 
and becauſe it was oft Profit Apprender in alieno Solo, he was compelled pl. 17. cites 
to ſhew Title, Quod nota, Title in the Plaint, by which he ſhewed 8. & 
that A. was ſeiſed of the Manor of B. with the Piſcary Appurtenant, 
and __ the Manor with the Piſcary &c. Br. Aſſiſe, pl. 337. cites 
3 Aff. 11. Vn «ͤ» pa Noll . 33 pe mls @ 
| 1 1. Of a Thing which bears Countenance to be &gainſt Common Right, the Br. Aſſiſe, 
Plaintiff ſhall make Title in his Plaint, As of Office, Common &c. Contra * AL 


— ——__ 


of a Rent, tho' it be Rent-charge or Rent- ſeck; for it may be intended A Title matt 
Rent Service till Title be made, Quod nota, Br. Plaint. pl. 1. cites 35 be made for 


H 6 7. 18 5 ent 
„ . 5 8 Charge or 
Rent Seck, but the firſt Poſſeſſion without any other Title ſerves in an Aſſiſe of Land. Jenk. 42. 

in pl .79::-- | | 


In Aſſiſe for the Office of one of the Clerks of the Privy Signet, it was ruled that where 't is brought 
for a Thing againſt Common Right, the Demandant onght to make Title in his Gaunt ſpecially; but where 
it is brought for Lands &c. there it is de Libero Tenemento generally. Sid. 73. pl. 3. Palch. 14 Car. 2 

B. R. Windebanke v. Becre. | „„ | | EEG. 


. 12, A Man ſhall make good Title in Aſſiſe, by ſaying that F. IN. was 
ſeiſed in Fee to the Uſe of M. P. which M. P. infeoffed the Plaintiff, who 
was ſeiſed and diſſeiſed &c. without ſhewing what Perſon made the Fe- 
offment ro rhe Uſe of W. P. or. How the Uſe commenced. Br. Titles, pl. 
61. cites 36 H. 8. I, - | 
13. In Aſſiſe of à Portion of Tythes, Exception was taken that the Ti- 
tle was double, becauſe the Demandant preſcribed in the Prior of S. &c. 
bur held contra; tor the Seiſin of the Portion only does not make good 
Title in the Prior of S. no more than of a Rent or of any other Thing 
or Profit in the Soil, or Fee of another, which commenced againſt Com- 
mon Right; becauſe in all other Caſes, the Commencement t herccf wilt 
neceſſarily be alledged by him, hh is to make Title thereto, Whether he be 
Privy thereto or a Stranger; tor it is againſt Reaſon to charge the Inhe- 
ritance or Franktenement of another, without ſhewing a ſubſtantial 
Foundation thereof. D. 83. a. b. pl. 7). 85. b. pl. go. Paſch. 7 F. 6. 
Briſtol (Dean and Chapter) v. Clerke. 

0:0 .Þ 134. AA 


— — — 1 
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| 14. An Aſſiſe of Land does not 
upon the Seiſin and Diſſeiſin. Jenk. 42. in pl. 79. 


(E. a) Declaration, and Plaint in Aſſiſe. By what 


Name. 


de Libero Tenemento ſuo in Dale, and thall make his Plaint of reaſo- 
nable Eſtovers apprender &c. ſcilicet, Houſe-boot, Hay-boot, to build 
a new Houſe, and to repair the old, and to incloſe, and to burn in his 
Chamber, Hall, and to waſh, brew, and bake from Year ro Year, in 
20 Acres of Wood, by View ot the Foreſter, or without View &c. Ab- 
purtenant to his Houſe in Dale. Br. Plaint, pl. 33. cites 4 E 2. and Firzh. 
ali Where a Man is ouſted of his Guardianſhip of a Chapel &c. by 
pl. 37: cites one who has Colour, as by an undue Deprivation of the Ordinary, he ought 
„C Br. zo ſue to be reſtored to the Name, before he brings Suit by this Name, but if 
Depoſition, M be ouſted by him who has no Colour, there he ſhall bring Aſſiſe by 


"I Aſſiſe of Eſtovers, Title ſhall be made in the Plaint, ſcilicet, 


Pe "_— Name of Guardian, Quod nota Differentiam bene. Br. Aflite, pl. 187. 


cites 13 Aſſ. 2. 


n — 2 - 1 8 — : 1 8... : 2 


e Flew in the. Good 


ec 


: 1. IN Aſſiſe the Tenant ſpew'd that he himſelf was ſeiſed, and leaſed to A. 


Condition Sc. 0 Life, who leaſed his Hſtate to the Plaintiff, who 
broke the Condition, and / 
doing Wrong; Judgment 8c. and the Aſſiſe found accordingly, by 
which the Plaintiff took nothing by his Writ. Quod nora. Br. Aſlite, 
pl. 153. cites 10 Aſſ. 9. ) 86 
2. In Aſſiſe the Tenant ſaid that A. leaſed to the Plaintiff for Life, who 


ſurrendered his Eſtate to his Leſſor, whoſe Eftate the Tenant has, Judgment 
if Aſſiſe; and becauſe he was a Stranger &c. the Aſſiſe was adjudged , 


for by this he ſhall anſwer to the Oufter mage by his Feoffor, and not to the 


Ouſter which is ſuppoſed to be made by himſelf. Br. Aſſiſe, pl. 161. cites 


21 AK-x. -- © „„ b 
3. In Aſſiſe Purparty was pleaded in Bar between Parceners, and the 
Plea good, without ſaying that the Plaintiff was ſeiſed of his Part, and the 

Plaintiff ſaid that they held in Common, abſque hoc that Purparty was ever 


made &c. and the Aſſiſe awarded. Br. Aſſiſe, pl. 196. cites 11 Aff. 29. 


+ In Aſſiſe 2 put them in Arbitrement, of whom the one has no Title, 

and Award is made between them that they ſhall hold in Common, it is a 
ood Bar in Aſſiſe, tho' the Award be not in Writing. Quære tamen. 
r. Aſſiſe, pl. 182. cites 12 Aſſ. 25. 

5. In Aſſiſe of a Rent-charge againſt a Feme and others, the Feme pleaded 
that ſhe was endow'd before the Charge commenced, and the Plaintitt com- 
pell'd to anſwer to it. Br. Aſſiſe, pl. 184. cites 12 Aff 40. 

6. In Aſſiſe Utlawry in Treſpaſs was pleaded in Bar, and the Plaintif/ 
fpewed thereof Charter of Pardon, and had Aſſiſe, not withſtanding that 

Sh 25 5 * 


comprebend à Title; it fs Bun ded only 


ewed How, and by which he entered without 


ͤ—-» . Cw 


— 
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he did not ſpew Title after the Utlawry. Brooke ſays miror, that Outlaw- 
ry in Treſpaſs ſhall be a Bar. Br. Aſſiſe, = ths. ces 13 Aff 5. 
9. In Aſſiſe it is a good Plea that the Land was given to the Plaintiff 

and this Defendant, and to the Heirs of the Defendant, and that the Plain- 
tiff alien'd in Fee, by which the Defendant enter'd for Alienation to his 
Diſinheritance, and a good Bar; but it ſeems that of the one Moiet 
this was Diſſeiſin to the Plaintiff, and of the other Moiety Alienation 
to his Diſinheritance. Br. Aſſiſe, pl. 205. cites 16 Af; 11. 
8. In Aſſiſe the Tenant ſaid that his Father was ſeiſed in Fee, and died 
ſeiſed, and M. Mother of the Tenant (who then was an Infant) ſeiſed for 
Cauſe of Nurture, and married the Plaintiff who alien'd in Fee, and re- 
took to him, and the Defendant freſhly at jull Age enter'd; and admitted 
for a good Bar. Quod nora, Br. Aſſiſe, pl. 206. cites 15 Aſſ. 12. 

9. * Aſſiſe the Tenant ſaid that the Land deſcended to the Plaintiff, and 
to one W. who made Purparty, ſo that the Moiety was allotted to the Plain- 
tiff, whereot he is now ſei ſed at his Will, and the reſt to the other, who 
incoffed the Tenant; Judgment it Aſſiſe, and a good Bar, Br. Aſſiſe, pl. 
245. cites 22 Aff 29. 

10. In Aſſiſe the Tenant pleaded 76intenancy by Fine with a Stranger 
not named, and the Plaintiff replied Nient compriſe. Per Cur. He ſhall 
not have the Plea, nor ſole Tenant the Day of the Writ purchaſed ; for 
Tointenancy is at the Common Law, to which he ſhall have no Anſwer; 
bur if it was by Deed, the Writ ſhall abate by the Common Law, and Fine is 
Common Law, ſo that he jhall not have the Plea, that Sole Tenant 
the Day of the Writ purchaſed, as by Statute. Br. Aſſiſe, pl. 92. cites 

:24 E. 3. 36 98: - „„ 5 . 
xf 1. Tenant of the Franktenement, as the Writ ſuppoſed, is no Plea in AG : 14 
fiſe ; for the Writ of Aſſiſe ſuppoſes no Tenancy in the one no more tan — 4+ 
in the other. Br. Aſſiſe, pl. 92. cites 24 E. 3. 36. 8. „ 2 

12. In Aſſiſe the Tenant ſhewed Cuſtom in the Fee of S. of which he is 

Lord, and that the Feme ſhould have the Land during her Liſe, if ſhe held 
herſelf a Widow ; and that if the married, that the Lord ſhall have it tor 
| her Liſe, and ſhew'd that ſuch Widow held, and after married, and he 
as Lord enter'd &c. Er miror, that he did not aver that ſhe is yet alive, 
and the Plaintiff not confeſſing the Cuſtom ſaid, that long Time before that 
| ſhe took the firſt Baron, ſhe herſelf was ſeiſed &c. and the Opinion of the 
Court was, that it is a good Title of her own Seiſin without making 
other Title; Quod nota, and quære Legem inde, Br, Aſliſe, pl. 258. 
cites 25 Aſſ. 11. 555 „ OT oo ego no Can 

13. In Aſſiſe the Tenant intitled himſelf by Fine, and the Eſtate of the S. P. and by 
Plaintiff meſne between the Fine and the Execution thereof ſued ; and it was pinky this 
awarded a good Bar. Br. Barre, pl. 65. cites 29 All. 1. Ae. fu 

| os „ | | | 1 85 conceſſum 
Br. Barre, pl. 26. cites 21 H. 6. 17. and ſays it is ſaid there, that the Diverſity between this NT 
Plea of a Recovery againſt a Stranger, and the Eſtate of the Plaintift in meſne, is in Hill. 8 E. 3, 


. — 2 Agri oem. —— — 


14. In Aſſiſe ia O. the Defendant ſaid that the Tenements are in B. and 
nct in O. Judgment of the Writ, and if &c. [Then he pleads] Zorn- 
tenancy by Charter with N. & c. Fiſh ſaid you have pleaded to the Aſſiſe, 
and becauſe you have pleaded Miſnoſmer of the Vill as ſole Party, you 
have loft the Advantage of the Fointenancy ; and fo was the Opinion of che 

Court. Br. Aſliſe, pl. 30. cites 30 Aff. 2. 5 

165. In Aſſiſe ſeveral Tenancy is no Plea, nor in Attaint founded upon 
it; tor in Aſſiſe, if the one be Tenant and the other has nothing, it is ſuf- 
ſictent. Quod nota bene. Br. Aſſiſe, pl. 311. cites 30 Aſſ. 24 

16. In Aſſiſe it is admitted a good Bar, that the Defendant recapered 

Damages in Treſpaſs in Oper and Terminer against the Plaintiff, ond Fad 

this Land in Execution, which Monies are not yet levied, Judgment it Af 

ſiſe. Br. Aſſiſe, pl. 336. cites 34 Af. 8. 


17. And 


— 
— 
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but ſays that Br. Barre, pl. 26. cites 21. H. 6. 1). 
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2 — 


— 


enen. 


17. And by ſome it is a good Bar in Aſliſe that you ouſted me, upon 
which I frethly re-enter'd &c. Br. Aſſiſe, pl. 30. cites'q5 E. 3. 24. 

18. Aſſiſe againſt Tenant by the Curteſy and the Heir, and pending the 

Writ the Tenant by the Curteſy ſurrender'd and died, and the Heir Pleaded 

the Deſcent pending the Writ to the Writ, and yet the Heir was awarded 

to anſwer, and the Writ did not abate ; tor tho' he thall be now in by 

Deſcent, yet at firſt he came to the Land by his own Act who made the 

Surrender. Quære if he may plead ſuch Deſcent in Bar. Ir ſeems that 

he ſhall not; tor it was pending the Writ; but Rolf made his Challenge 

to be entered. Br. Aſſiſe, pl. 101. cites 1 H. 6. 1. | 

19. In Entry in Nature of Aſſiſe, there the Tenant ſaid that F. his Bro. 

ther was ſeiſed in Fee, and died ſeiſed, and he enter'd as Heir, and was ſeiſcd 

till by the Demandant diſſeiſcd, upon which he enter'd, Judgment &c. 

and no Plea per Cur. by which he ſaid ur ſupra, ab/que hoc that he dif. 

ſeiſed him, Priſt, and the other e contra. Martin order'd the Clerk to 

enter no more but whether he diſſeiſed him or not, quod nota. Br. Af. 

ſiſe, pl. 68. cites 8 H. 6. 2. 5 

S. P. accord- 20 In Aſſiſe the Tenant pleaded Recovery againſt a Stranger, and the 

ingly. be- Eſtate of the Plaintiff meſne between the Title of his Writ and the Recovery 

cauſe in this :e: ; , 
Caſe no De. this is a good Bar. Br. Barre, pl. 26. cites 21 H. 6. 17. per Newton. 


ſcent can ns | 
toll his Entry after this Recovery. Kelw. 106. b. pl. 20. Cafus incerti Temporis.———-PL. C. 26. b. 
Arg. cites S. C. „% ᷑ D | : 


21. The Tenant pleaded that E. was ſciſed, and leaſed to B. for Life, and 
afterwards E. granted the Reverſion to the now Tenant in Fee, and the Te- 


nant attorned, and afterwards alien'd to T. in Fee, upon whom he enter d 


for the Difenheritance, and the Title of the Demandant m:ſne between the 
Alienation and the Entry, and no-Plea per Newton, tor it may be true 
that the Eſtate of the Tenant is meſne &c. and yet it may be that the Fa- 
ther of the Demandant diſſeiſed the Alienee, and died ſeiſed, and this De- 
mandant in by Deſcent ; in which Caſe the Entry ot the Tenant is not 
lawful; but Aſcue, Porting. and Martin held it a good Bar, becauſe it is 
good to a common Intent, and if there is ſuch Special Matter, the Deman- 
| dant may ſhew it, Br. Barre, pl. 26. cites 21 H. 6. 17. 
Kel. 103. b. 22, In Aſſiſe the Tenant pleaded that he was ſeiſed till by N. diſſeiſed, 
pl. 8. Caſus upon whom he enter d, and the Eſtate of the Plaintiff meſne between the 
3 Diſſeiſin and the Re-entry. Per Newton, This is no Bar; but Fulth. 
gn $ © Alcue, Yelverton, Porting. and Markham e contra, held it a good Bar. 


* 


becauſe it | | 
may be that the Plaintiff came to the Land by Deſcent, or by Feoftment by one who was in by Deſcent. 


it is no Plea, — Ibid, 106. in pl. 20. S. P. 


23. But that otherwiſe it is where the Tenant pleads that he infeoffed 7. 
upon Conſideration, and that he enter d for the Conſideration broken, and that 
the Eftate of the Plaintiff is meſne, this is a good Plea, becauſe he may 
enter upon any Deſcent. Kelw. 103. b. pl. 8. 


"& Þ nome 24. So if he alleges that his Tenant who holds of him aliened in Mort- 
in this Caſe main, and he within the Tear entered, and the Eftate of the Plaintiff meſne 


a Deſcent between the Alienation in Mortmain and his Entry, this is 4 good Plea, 


9 i becauſe in theſe Caſes the Entry of the Tenant is not toll'd by any De- 


of the Lord. ſcent. Kelw. 103. b. pl. 8. 
Kelw. 106. 


. pl. 20. Caſus incerti Temporis, and cites 2 E 4. 6. like Matter of Entry upon the Statute 


25. In Aſſiſe of of 2 Horſes it is a good Plea that they are Tots, aud 


ut Houſes, Judgment of the Writ. Br. Aſſiſe, pl. 397 cites 26 H. 6. 


26. Lea 


— ** 2 5 


— 


Allie. 
26. Leaſe for Years is no Bar in an Aſſiſe, but ſhall ſay Mul tort, and 
give the Matter in Evidence. Br. Barre, pl. 80. cites E 4 5 
27, In Aſſiſe it the Plaint is of an Acre of Land, the Tant may ſay that 
itt is an Acre of Wood &Cc. to compel the Plaintiff to ſhew Title &c. Br. 
Aſſie, pl. 497. cites 2 H. J. 4. 

28. In Entry in Nature of Afiſe, the Tenant ſaid that J. S. was ſeiſed 
till by D. diſſeiſed, upon whom he re-entered, Que Eftate the Tenant has, and 
no Plea, becauſe his Bar does uct compriſe Title; for it is not in Effect, 
but that J. S. was ſeiſed, Que Eſtate he has, which is no Plea ; but it he 
ſays that F. F. was ſeiſed in Fee, and infeoffed him, and gives Colour, this 
is a good Bar; tor there is Title; and allo it is not good becauſe he does 
not confeſs an Entry by himſelf but by F. §. and in this agrees 5 H. J. it. 
in Treſpaſs in Conſimili caſu; quod nota. Br. Barre, pl. 1. cites 26 
H. . | | | 

N Man may plead a Fecffinent in Aſſiſe made fo the Plaintiff by the 
Defendant by Deed indented, by which the Defendant infeoffed the Plain- 
tiff apon Condition, and that he entered for the Condition broken ; for there 
he bound the Plaintiff Br. Aſſiſe, pl. 483. cires Littleton, lib. 3. Tit. 

Eſtates upon Condition. a 


— 


(6-4) This 4a hs he god, Fein 
= Releaſe, &c. 


. JN Aſſiſe the Tenant pleaded a Deed of the Anceftor with Warranty in 
1 Bar, and the Plaintiff denied the Deed, and Proceſs was made againſt 14 
the Witneſſes againſt the next Seſſions; and ſo ſee that Deed of the An- 5 Fi 
ceſtor with Warranty is admitted to be a good Plea in Bar in Aſſiſe of | | 
Novel Diſſeiſin. Quod nota. Br. Aſſiſe, pl. 18. cites 44 E. 3. 5. 
2. In Aſſiſe, the Tenant pleaded a Feoffment of the Brother of the Plaiu- 
tiff, rendring Rent, and a Releaſe after of the ſame Brother with Warranty, 
and 20008 upon the Warranty, and admitted. Br. Aſſiſe, pl. 140. cites 
8 All. 4. . 
N Ante againſt the Baron and Feme, who ſaid, that the Feme and her 
firſt Baron leaſed the Tenements to the Plaintiff for Years, the Baron died, 
the Term expired, and this Baron aud the Feine entered ; judgment it Aſ- | 
ſiſe; and held a good Bar, and after the Detendant waived the Plena 5 2 
and pleaded to the Aſſiſe; Quzre of the Bar at this Day. Br. Alliſe, pl. | 5 
t 5 8 %%% 
4. Aſſſſe of Common, a Deed of Releaſe, and Confirmation of the Father 
of the Plaintiff was pleaded in Bar, made of the Soi! to the Tenant to hold in 
Severalty with Warranty, and becaule rhe Deed and Warranty goes to the 
Land, and the Common only is in Plainr, therefore no Plea, bur the 
Aſliſe awarded, tor this does not extend to the Common. Br. Aſliſe, pl. 
246. cites 22 All. 38. 

5. In Aſſiſe, the Tenant pleaded the Feoff ment of the Plaintiff as Aigner | | * 
in Bar, & non allocatur, Per Thorp Ch. J. and Brooke ſays it ſcems | | 
to be good Law; otherwiſe it ſeems of a Feoiiment with IVarranty, rely f 
ing upon the Warranty, Br. Aſſiſe, pl. 298. cites 29 All. 24. ( | 

6. In Aſliſe, the Tenant ſaid that the Plaintiff infeo(ſfed him inExchangs 

for other Land in D. whereof the Plaintiff is get ſeiſed, and held a good 
Bar, tor it 7s not imply a Feoffment, but upon the Matter rhe Plaintilf bus 
Quid pro quo, and ſo ſee Fecffment is no Bar, Br, Allife, pl. 314. cies 
$0 A a5. 05 | 


T1: 7. In 


—_ 5 Aſſiſe. 


7. In Aſſiſe, the Tenant pleaded a Deviſe in Bar according to the Cur. 
tom ot the Vill of N. and J. your Father deviſed the Land &c. Judg. 
ment if Aſſiſe. Perſey ſaid, he does nor plead Warranty againſt us, ng; 
any thing towhich we are bound to anſwer ; bur the —w—_ of the Cour: 
was, that it is a good Bar tho he did not allege the Deviſe to be executed; for 
the Law intends it, if the contrary be not ſhewn, by which the Plaintiff 
traverſed the Deviſe. Br. Aſſiſe, pl. 320. (319) cites 31 Aff, 8. 


S. P. as to 8. A Leaſe by the Plaintiff to the Tenant for Life, or a Feoff ment, is w 


— Bar in Aſſſe, tor theſe amount to Nul Torr, and thall be given in Evi. 


contra of a dence. Br. Aſliſe, pl. 3 52. cites 38 Aſſ. 26. 
Leaſe for 


Life, it he relies upon the Reverſion by a Warranty; Quod Nota. Br. Aſſiſe, pl. 380. cites 6 H. ;, 1 4 


$P.Br. Ar 9. Treſpaſs in Aſſiſe, the Defendantpleaded the Feoffment of the Plain. 


fiſe, pl. 94. „ - "iy" . _ 
ch Mk. 6. tiff made to him, this is no Plea, for it does not amount but to Nu. Tort, 


29 per Paſ. Nut Diſſeiſin; + but if he pleads the Feoffment of the Plaintiff to F. M. 


ton, which whoſe Eftate he has, this is a yu Plea Without giving Colour, per Pi. 


Martin J. a- got; Quod nullus negavit. 
greed. ) Sort; Qu 5 


Gn N00 Ibid. pl. 152. cites 10 Aff. 5. and the Plaintiff was compelled to anſwer to his own Deed, 
Quod Nota. | | 


r. Aſliſe, pl. 81. cites 15 E. 4. 31. 


Thel. Dig. 20. Note, per Littleton and Vaviſor, that it was held by all the Juſ- 


215 Lib. tices of England, that a Leaſe for Years, the Reverſion to the Plamtif, 


ETC was a good Bar in Aſſiſe. Br. Aſſiſe, pl. 391. cites 18 E. 4. 10 


& S. P. ac- II. So * for Term of Life, the Reverſion to the Plaintiff &c. Ibid. 
cordingly; 12. So ot a Feoff ment in Fee with Warranty, and relying upon the War. 
and 32 AN. ranty, and fo it ſeemed to them. Ibid. N 

6. as to the 1 | | 
Term for —- os Poe 
Years, tho' this Plea amounts only to No Tenant of the Franktenement named & [The Year 
Book ſays, that Littleton ſhewed to Vaviſor, coming from Weſtminſter, that theſe Points were ſo held 
by all the Juſtices in England.) / way 142. pl. 92. cites 8. C that all theſe are good. But the 
Leſſee for Years cannot plead Aſſiſa Non, becauſe that is the Form of the Piea in Bar for the Te- 
nant of the Freehold, the Leſſee for Life or the Feoffee; but it ought to plead the ſaid ſpecial Mat- 


ter, viz. his Leaſe for Years, the Reverſion to the Plaintiff, and that he is in Poſſeſſion, and fo in 


without wrong. D. 246. b. pl. 91, 72. Hill. 8 Eliz. Carew v. March. S. P. as to the Aſſiſa Non. 


Loeſſee for Years cannot plead in Bar of Aſſiſe, no more than Diſſeiſor or Bailiff &c. for his Plea 


ſhould be No Tenant of the Franktenement named in the Aſſiſe. D. 207. a. pl. 13. Mich, 2 & 4 
Eliz.— Co. Litt. 229. a. S. P. — Jenk. 224. in pl. 83. S. P. and may add, and if not ſo found, then 

No wrong, No Diſſeiſin. . | 7 5 

In Aſſiſe, a Leaſe for Life and Rent reſerved, the Reverſion to the Plaintiff is 2 by the Terant, 

with a Reliance on the Rent reſerved is a good Plea, and not otherwiſe ; and ſo of a Feoffment by the Plain- 

tiff with Warranty, it is not a Plea without relying on the Warranty; for it amounts to the general Iſ- 


| Fae, and is double. Rent and Reverſion make a Warranty. A Warranty to Leſſee for Years is no more 


than a Covenant, and is not a Warranty to vouch. Jenk. 224. pl. 83. = EE 
In Aſiſe of Rent, the Tenant pleaded that be beld the Rent for Term of Years, of the Grant of the An- 


ceftor of the Plaintiff, and ſo is the Franktenement in the Plaintiff, Judgment if during the Term he ought 


to bave Aſſiſe &c. Thel. Dig. 215. Lib. 15. cap. 4. S. 2. cites 44 Afl. I. and ſays that of ſuch Form 
are divers Barrs pleaded in the Book of Aſſiſe by Guardians in Chivalry, Tenants by Statute Mer- 
chant, and by Elegit, and cites 38 Afi. 4. 4 H. 6. 27. 


Butitthe 13. In an Aſſiſe, if the Tenant pleads that he leaſed the Land to the De 
2 = in mandant for Years, this is no good Plea, becauſe the Complaint is of the 


Plaintif Diſſeiſin of a Freehold, and by this Plea the Tenant 7 des the Demand- 


leaſedto ant no Colour to have an Aſfiſe. Kelw. 103. b. pl. 6. Ca 
him theLand 535 8 uy 
for a Termof Years, which is yet continuing, this is a good Plea, becauſe he has confeſſed a Franktene- 


ment in the Plaintiff, and alfo this Reverſion implies in itſelf a Warranty, to which the Plaintiff ſhall 


be compelled toanſwer. Kelw, 103. b. pl. 6. Caſus incerti temporis. 


14. Every Man ſhall plead what is apt and pertinent to his Caſe, and 
therefore a Diſſeiſor that is not Tenant of the Land ſhall nor plead any 


thing that concerns the Tenancy of the Land, As a Releaſe of ARON 
| | 9 | | Rea . 


{us incerti temporis. 


WB 2 


1 
, 


Real, but he ſhall plead a Releaſe of Actions Perſonal, or any other 
Plea that excuſes him of Damages. 2 Inſt. 414. i 

15. A Diſſeiſor cannot plead that he is not Tenant, for this is the Form 
ofa Bar, which Bar no body can plead but the Tenant of the Freehold. 


Jenk. 224- pl. 83. 


—yLᷣyk — 


(H. a) What is a good Plea in Bar. Recovery. 


1. IN Aſſiſe, the Tenant pleaded in Bar that he himſelf recovered the ſame 
' Tenements by Afiſe againſt A. and B. then Tenants, and the Eſtate 
that the Plaintiff had was by Abatement upon F. pending the Writ &c. 
Judgment &c. and it was held a good Bar. Br. Aſſiſe, pl. 143. cites 9 
Ai 5 
2. In Aſſiſe the Tenant pleaded a Recovery of the fame Tenements be- 
fore the ſame Fuſftices in Afiſe againſt the Plaintiff. The Plaintiff ſaid 
that it was of other Tenements taken by the firſt Jurors and others, and 
che other e contra, and Proceſs made againſt the firſt Furors, and by them 
and others it was inquired if they were the ſame Tenements or not, and did 
not ſay that Not compriſed; tor this ha be tried immediately, becauſe 
judgment in Aſſiſe is Quod recuperet per Viſum Jur. and not fo in other 
Caſes. Br. Des pl. 236. cites ge = F 
In Aſiſe of Tenements in B. the Tenant pleaded a Recovery in Aſſiſe | 
3 „ Nl himſelf of the ſame Tenements in S. and he Ges 4 * — 
nements put in View, and he recover'd, Judgment if Aſſiſe &c. and the cites 44 E. 3. 
Plea awarded good per Curiam, by which the Demandant ſaid that Not but cites 
put in View, and ſo Not compriſed, and the other e contra. Br. Aſſiſe, 2 6. 
pl. e's cites 44 E. 3. 4. and 18 Afl. 16. 19 E. 3. Fitzh. Aſſ. 57, and > 
23 AL 16. --. a oY 
5 If the Tenant makes a Bar at large, the Plaintiff makes Title by Re- Br. Titles, 
covery, and the Tenant deſtroys the Recovery by proving it to be void, it is pl. 13. cites 
no Plea without making to himſelf Title; tor if the Plaintiff was in by S. C. 
à void Recovery, it is no Reſort to the Tenant ; for it is not lawtul for 
the Tenant to enter upon him, if he has not Title; and ſo ſee that the 
Tenant ſhall not avoid the Title of the Plaintiff without making Title 
to himſelf. Br. Aſſiſe, pl. 103. cites 36 H. 6. 33. 34. . 5 
F. If a Man brings a Writ of Forcible Entry againſt me, and my Entry 
is found lawful, and after he brings Aſſiſe, this Recovery ſhall be a Bar 
of the Aſſiſe, it the Aſſiſe be of the ſame Entry, but not otherwiſe ; per 
Brian, and affirmed by all the Juſtices. 11 H. J. 16. a. pl. 12 


_ 


˙— 


x L 


—_—_— 


(I.a) What is a good Plea in Bar, Seifin in the 
EE Pa 5 


+25 Aſfiſe of Rent it is a good Plea to the Aſſiſe, rhat the Rent is Thel. Dig. 
I iſſuing out of 20 Acres of Land, of which the Plaintiff himſelf is ſeiſed 148. Hd. Ay 
of Parcel; quod nota. Br. Afiiſe, pl. 113. cites 3 Aſſ. 18. r 


| | | : | Ar Axfrfe-of— 
Ren- charge it was pleaded, that the Plaintiff was ſeiſed of the Franktenement of the Land, out of which 


Kc. the Day of the Writ purchaſed &c. upon which the Aſſiſe was taken, ard found that the Plaint ff 


continually 


F 


continually took the Profits &c. by which the Writ was abated ; Quere, for it ma be he h 1 
thing bur at anothers Will. Thel. Dig. 148. Lib 11. cap. 35. S. 9 cites 28 Mi. © had no. 


2. In Aſſiſe the Tenant pleaded to the Aſſiſe by Bailiff, which remained : 

for Default of Furors, and at another Day the Tenant came in proper Perſon, 
and /aid that the Plaintiff had recover'd of him the ſaid Tenements pending 
the Writ, and after leaſed to him again for Years, ſo 1s the Plaintiff ſeiſed 
of the Franktenement ; Judgment ot the Writ, and had it, notwichſtang- 
ing that Certification does not lie ot it. The Reaſon was inaſmuch as this 


comes of later Time, by which the Plaintiff ſaid that the Defendant has | 

continued his Eſtate by Diſſeiſiu, abſque hoc that he took any Eſtate o F bim 

and they were at Iſſue - ap this, and the Affiſe charged over of the Sellin ( 

and Diſſein. Br. Aſſiſe, pl. 158. cites 10 Aff. 24. | 
3. In Aſſiſe againſt 2, the one ſaid that the Plaintiff was ſeiſed the Day | 

of the Writ purchaſed &c. and becauſe the other pleaded as Tenant, he 4 


was ouſted of this Plea ; therefore it ſeems none ſhall have this Plea but l 
the Tenant, and not Diſſeiſor. Br. Aſliſe, pl. 268. cites 26 Aſſ. 4g, L 

4. In Aſliſe the Tenam ſaid that M. was ſeiſed in Tee, aud died ſeiſed, 3 * 
and the Land deſcended to 2 Daughters, who enter d and made Purparty, ( 
and conveyed by Deſcent from the one to himſelf, and from the other to the 


Plaintiff, and that of the Moiety the Plaintiff is ſeiſed at Will; and the 2M 
Plaintiff ſaid that the one Daughter was ſole ſeiſed, and died ſeiſed, and con- P 
weed to himſelf, and the other maintained his Bar, and traverſed the ſule c 
Dying ſeiſed. Br. Aſſiſe, pl. 285. cites 28 Aff. 30. „ — 2 


5. In Aſſiſe the Tenant ſaid that A. was ſeiſed in Lee, and died ſeiſed, and 
the Land deſcended to the Plaintiff, and to B. and C. which Eflate of B. aud i 
C. the Tenant has, and the Plaintiff is ſeiſed of the zd Part at Will; judg- 
ment 1 Aſſiſe of 2 Parts &c. and a good Bar. Br. Afliſe, pl. 297. cies 
: "k In Aſſiſe of Rent, the Tenant pleaded Hors de Son Fee, and the Plain- 
ti ſhewed Deed of Rent-charge, upon which the Tenant rejoined, that 
the Plaintiff by Force of a Recovery had upon falſe Title, is ſeiſed of Parcel 
of the Land charged &c. And held per Cur. that the Tenant ſhall not 


have this Plea after Hors de ſon Fee pleaded ; yer the Aſſiſe was charged, 
and found that the Plaintiff was ſeiſed of Parcel &c. yet the Plaintitt ꝛc- It 
covered, and the Rent was apportioned, becauſe the Tenant did not ſay 
any thing to the contrary, but it was ſaid that the Rent ſhould be ex- {a 
tinct for all. Thel. Dig. 149. Lib. 11. cap. 35. S. 10. cites 30 All: 12. & 
And that ſo it is agreed, if the Plaintiff” comes to Parcel by Purchaſe, Af 
but ot hertwiſe it is if he comes to Parcel by Deſcent ; cites 34 Aſſ. 15. N 
| | | | | | m 
in 
7 
Br 


(K. a) What is a good Plea in Bar. Miſnoſmer. 
f of Addition. -: - 


. 


I. & Aſſiſe the Defendant pleaded Miſnoſiner, and if &c. Hors de ſon 
Fee. There Hors de ſon Fee is void; for it is a Bar, and che Cou- 
clution of the firſt Plea; and it ir be not found, Nul tort &c. it is te 
General Iſſue, and then the Bar comes too late, as the Genetal Luc 
is gone before. Br. Aſſiſe, pl. 433. cites 3 E. 3. 15. and Fitzh. - 
fiſe 172. — — Me 
2. It was held that Tenant in Aſſiſe, who pleads Miſuoſiner of hin el. 
forall not ſay Et ſi trove ſoit &c. Thel. Dig. 123. lib. 11. cap. 5 S. 4 <t” 
Mich. 5 E. 3. 224. ATR 
6 T5 


Afliſe. 4 7 


3. Thel. Dig. 123. lib. 11. cap. 5. S. 5. ſays that Mich. 5 E. 3. 249, Miſm/er 
an Opinion is, that the Diſſeiſor ſpall not plead Miſpriſſon * hos Name. of Diſſeiſor 


and that in Aſſiſe of Rent the Miſuoſmer of Tenant of Parcel of the Tong. Pall not 
ments, of which &c. ſhall not abate the Writ bur only tor incl. Wi of 


| +4 . (11; _—— 
the Tenant be well named. Thel. Dig. 125. lib. 11. cap. 5. S. 5. (bis) cites Paſch. 10 E. 2 it 


4. None ſhall plead Miſnoſmer of the Vill but the Tertenant. Br. Aſ- 
ſiſe, pl. 197. cites 14 Aff. 16. | 
5. Aſſiſe in D. it is no Plea that there are 2 D's, and none without Ad. S. P. Br. 
dition ; for the Plaintiff ſhall recover by View of the Jurors, Br. Aſliſe, Aſſiſe, bl. 
J. 204. cites 29 All. 53. eee LMS 
pl. 304. 9 53 PE | | | 14 E. 3. and 
6. In Aſſiſe, the Tenant ſaid the Land is in another Vill, and if &c. No Fitzh. Brief 
Tenant of the Franktenement named, and if &c. Nul Tort, and per Cur. 417. | | 
the firſt Plea deſtroys the 2d, tor None ſhall ſay that the Land is in 
another Vill but the Tenant, and thereſore by this he has raten the Tenan- 
| cy; fo that he cannot ſay No Tenant of the Franktenement named &c. 
Quod nora. Br. Aſſiſe, pl. 339. cites 30 H. 6.1. | 
7. In Aſſiſe by a Corporation, to plead that there is not any ſuch Corpora- 
tion goes in Bar, and not to the Writ ot Aſſiſe, by which the Tenant 
pleaded, that the Corporation was incorporated by another Name &c. Et ſi 
ow ſoit &c. Thel. Dig. 124. Lib. 11. cap. 5. S. 22. cites Mich. 
22 F. 4 33. | 5 | | f 


„ 


* 


(L. a) What is a good Plea in Bar. Nontenure. 


1. A SSISE of a Thing whichthe Platniiff claims by Reaſon of an Office, 
: as the Warden of the Fleet &c. it is a good Plea, that the 
Plaintiff has nothing in the Office. Br. Aſſiſe, pl. 495. cites 6 E. 2. 
R. . +; — 
2. Aſſiſe againſt 2, the one ſaid that he had nothing &c. and the other 
ſaid that he was the Villeiu of W. and held the Land of him in Villeinage 
Kc. judgment of Writ &c. and the Writ was abated by Award; but 
at this Day it is no Plea in Aſſiſe to lay that he had nothing, for this is 
Nontenure, and Nontenure is no Plea in Aſſiſe, tor no Land is in De- 
mand in the Writ; but hall ſay No Tenant of the Franktenement nared 
in the Mrit, and if &c. Mul Tort &c. Br, Aſſiſe, pl. 132. cites 8. All. 14. 
3. In Aſſiſe againſt 3, he who is not Tenart ſhall not jay that the Plain- 
if never had any Thing, and it &c. Nul Tort, Quod nora, per Cur. 


Br. Aſſiſe, pl. 276. cites 27 Aff. 65. 


— -  -——— 


(M. a) Plea good. Other Athſe or Actions brought at 


"other Tune. - 


J. SSISE of a Piece of Land, containing 40 Fot in Length ai. 
12 in Breadth, the Detendant ſaid, thut the Plaintiff broug!'t 
Alfiſe of the ſame Land, and made his Plaint, and pending this, as 
brought this Aſſiſe of the fame Land, and the. Onlantities do not agree, 
and yet becauſe he did not ny OT 8 it was ot the ſame 3 0 
lt 
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Writ was abated, and it ſeems otherwiſe, if the Plaintiff had not a 


PPear- 


ed to the firſt Aiſiſe, which he did as appears by his Plaint thereot made. 


Br. Aſſiſe, pl. 199. cites 12 Aff. 1. | 
S. P. Br. Aſ- 2. In Attife, it is no Plea that the Plaintiff has other Affiſe pending of 


ſe, pl. 30: the ſame Land, which was elder than this Aſiſe &c. if the Plaint was not 


cites 29 Afl. 


40. for o. made, tor a Man cannot know of what Thing he will make his Plaint [in 


therwiſeir the firſt Writ] Contra in Dower, 11 E. 3. Br. Aſſiſe, pl. 190. cites *14 Afi 1, 
cannot ap- | 

pear whether it be the Suit of the Plaintiff, nor of the ſame Land.— S. C. cited 5 Rep. 61. b 
in Sparry's Caſe. * This ſhould be 14 AF. 6. | | | 


3. A Retraxit is a Bar in Law in Aſſiſe &c. and therefore in ang. 
ther Aſſiſe the Retraxit in the fir/# Aſſiſe was pleaded in Bar; contra 
of Nonſuit. Br. Barre, pl. 93. cites 15 E. 3. and Fitzh. Aſſiſe, 96. 


4. In Aſſiſe of Common of Paſture Appendant, it was pleaded in Bar, | 


that the Father of the Plaintiff had brought Quod permittat of it, which 
is a more high Nature in Bar; and the Court would nor ſuffer it, not- 
withſtanding that the Plaintiff would have made Title, Quod Nota, for 
it is no Bar. Br. Aſſiſe, pl. 198. cites 15 Aſſ.: 3. 
5. In Aſſiſe, the Tenant pleaded that the Plaintiff” had broug ht Writ af 
Entry in the Po of the ſame Tenements, againſt the Tenant in which he 
Ha the View, which is yet pending; judgment of the Writ of a more 


baſe Nature, and they were at the Aſſiſe, it ic was Parcel of the Tene- 


ments compriſed in the Writ ot Entry or not, and per Lod. it is a 


ood Plea, for the Plaintiff that before the bringing of the Writ, he was 
eiſed till by the Defendant diſſeiſed, and that after the bringing of the 

Writ of Entry he re-entered, and was ſeiſed till by the Defendant diſſeiſed, 
Quere, for of his own Polleſſion he cannot make Title at this Day. Br. 


Aſſiſe, pl. 305. cites 29 Aſſ. 66 


Br. Titles, 6. Aſſiſe by a Feme, the Tenant ſaid, that at another Time the Faw - 
* a cites brought Cui in Vita againſt N. whoſe Eftate he has, to which Writ the 


8 appeared; Judgment if ſhe ſhall bring Writ of a more baſe Nature, and 


held a good Plea. Fiſh faid, in this Suit N. appeared and diſclaimed, 
by which the Plaintiff entered, and was ſeiſed and diſſeiſed, and a good 
Plea, and the Aſſiſe was awarded, Quod nora. Br. Aſſiſe, pl. 333. cites 


33 Aff. 5 | 


— Ie . — U MWw_— aw 1 + 


(N. a) Pleas good. Where ſeveral Defendants plead 


ſeveral Pleas. 


1. A Siſe againft 2, the one took the intire Tenancy of Parcel, and plead- 


IA ed 10 the Aſiſe, the other took the Tenancy of the Reſidue, and pleades 
Fointenancy by Deed with a Stranger, by which the Aſſiſe was not taken a- 
gainſt the firſt, for it cannot be taken by Parcels, but Proceſs was made 
by the Statute de Conjunctim Feoffatis ro maintain the Iſſue, and idem 
Dies to the other. Br, Aff. pl. 436. cites 19 E. 2. | | 

2. Aſſiſe againſt 2, each took the intire Tenancy ſeverally, and pleaded 
ſeverally in Bar Matter of Difficulty, by which the Plaintiff elected the 


one for Tenant as he ought, and demurr'd upon the other, there it the 
Juſtices will adjourn the Parties for Difficulty of the Bar, yet rhey ougtt 


firft to inquire of the Tenancy, and becauſe they did not, bur adjourned in 
Bank, therefore it was remanded from the Bank to inquire of the Tenancy ; 
and ſo ſee in this Caſe Aſſiſe by Parcels ; and it ſeems that in this Aſſiſe, 
Aſſiſe may be twice tabu. And in the next Aſſiſe there againſt the war 

ecord, 


7770 


Record, and failed at the Day, this Failure does not prejudice him, 
but they ſhall inquire of the Tenancy ; and upon this he was found 
Tenant, and had a new Day to have the Record certified, Quod nota 
Parties, it is agreed that the Court ſoall not ſuffer any Iſſue when the Te- 
yancy is in Debate, till the Tenancy be inquired ; and becauſe they ſuffered 
the one to be at Iſſue whom the Plaintiff elected Tenant, and vouched 


bene. Quære if this be uſual at this Day. Br. Aſſiſe, pl. 339. cites 
38 Aſſ. 2, 3. | | 


| [INES We EE W ha Kd 1 ; 2 ; 


(O. a) Pleas good. Where ſeveral Defendants plead 
ſeveral Pleas in Aſſiſe of Rent. 


1. IN Aſſiſe of Rent againſt ſeveral, the one anſwered as Tenant with 3 Br. Aſife; | 
f the others, and as to any Rent ifſuing out of the Tenements which Pl. 96. S. F. 


belonged to him, he pleaded in Bar, and another anſwered as Tenant with dite, he. 
' the other 3, and as to any Rent iſſui hat whi , e 200K. Of Elie 
The ot her 3, Kent iſſuing out of that which belong d to him of tries, fol.120. 


the Tenements pleaded other Matter, and $6 the za, and every one who takes 
the Tenancy ought to ſay, that there is not any Pernour of the Rent named 
in the Writ, and fo they did. Br. Pleadings, pl. 39. cites Book of 

Entries. 5 VVV 


. ; 13 R * 


(P. ) What Pleas Diſſifor may plead. | 


1 NIfeifor who comes in Perſon may plead to the Writ, as it is ſaid, the wo 
| | | . ut in mne 


HBr. Aſſiſe, pl. 130. cites 8Afl. 2. IB ds 
porter ſays Quere tamen; for he doubts of it. 


2. In Aſſiſe, Diſſeiſor ſhall not plead Fcintenancy. Thel. Dig. 194. 
Lib. 13. cap. 2. S. 1. Sites Paſch 18 E. 3. Aſſiſe . 5 
3. Diſſeiſor ſhall nor plead any Record to delay the Afiſe. Thel. Dig. 
194. lib. 13. S. 2. cites it as ſaid 19 Afl. 10. : 0 
4. In Aſſiſe by A. and B. his Feme, one who was not Tenant pleaded to 
the Writ that the Feme Plaintiff, as Feme to one W. by Fine levied between 
V. and B. his Feme, and a Stranger, rendered the Land to the ſame Stran- 
zer, Due Eſtate he has &c. which N. is get in full Life &c. Judgment 
| of the Writ, ſuppoſing B. to be the Feme of A. and held no Plea in 
the Mouth of the Diſſeiſor. Thel. Dig. 194. lib. 13. cap. 2. S. 2. cites 
19A. % 3 


5. Diſſeiſor ſhall not plead Outlawry in the Plaintiff without having 
the Record thereof ready. Thel. Dig. 194. lib. 13. cap. 2. S. 2. cites 
20 E. 3. Aſſiſe 120, Quare. 1 
6. It is ſaid by Shard, that in Aſſiſe brought by a Feme ſole a Diſſeiſor 
cannot plead that ſhe is Covert with ſuch a one &c. Quære. Thel Dig. 
194. lib. 13. cap. 2. S. 9. cites Paſch. 20 E. 3. Aſſiſe 120. and 19 Aff. 10. 
7. But Diſſeiſor ſhall plead Miſnoſmer of the Plaintiff. Thel. Dig. 194. Se be hail 
lib. 13. cap. 2. S. 3. cites 22 Aſſ. 1. 2 5 * 


bimſelf. Thel. Dig. 194. lib. 13 cap 2 8 3. cites 28 Aft 38. 
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8. Diſſeiſor ſhall not plead that there are tuo Dales and none without 
Audition. Thel Dig. 194. lib. 13. cap. 2. S. f. cites 28 Aſſ. 38. 
9. Diſſeiſor ſhall not plead that ove named in the Writ died before th, 
Mrit purchaſed. Thel. Dig. 194. lib. 13. cap. 2. S. 6. cites 29 Afi! 50. 
Diſſeiſor 10. Diſſeiſor ſhall not ſay that Parcel is in another Vill not named 
ad ns Thel. Dig. 194. lib. 13. cap. 2. S. 7. cites 30 Aſſ. 5. 


the Tenements are in another Vill. Thel. Dig. 194 lib. 13. cap. 2. S. 12. cites Mich 30 H. 6. 1. 


11. In Aſſiſe, the Tenant pleaded, that in Writ of Coſinage brought by 
the ſame Tenant againſt the Plaintiff of the ſame Land, the Plaintiff hal 
vouched as Tenant after the Date of the II rit of Affiſe &c. judgment ot 
the Writ &c, and held no Plea to be pleaded by Diſſeiſor who is not 
Tenant. Quære. Thel. Dig. 149. lib. 11. cap. 35. S. 14. cites 43 Aſſ. » 

12. Diſſeiſor ſhall not plead that the Plaintiff himſelf is ſciſed of the 

Tenements by ſaying that he himſelf has Writ pending againſt the Plaintisf 
of the ſame Tenements, to which Writ the Plaintiff appeared as Tenant, and 
vouched to Warranty after the Date of the Afiſe &c. Thel. Dig. 194. lib. 

13. Cap. 2. S. 8. cites 43 All. 17. 5 Te 

13. ADiſſeiſor pleaded in Bar that he was Auterfoits acquit of theDiſſei- 
ſin. Thel. Dig. 194. lib. 13. cap. 2. S. 10. cites 46 Atl. 10. Quære. 


S. P. 2ccord- 14. Diſſeiſor may plead any Plea which goes in Bar, and not in Ex- 

_ ingly, and tinguiſhment of Right, as a Releaſe of all Actions Perſonal ; and it was 
which gon clearly admitted, that a Releaſe of all Actions Perſonal is a good Bar in 
Damages. Aſſiſe; but he can not plead a Releaſe of all the Right. Br. Aſſiſe, pl. 

Thel. Dig I4. Cites 35 $2.0. 13. © 18 e | PE | 

194. lib. 13. 15. Diſſeiſor may plead that the Plaintiff has entered into Parcel after 

cap. 2.9 II. % laſt Continuance &c. Thel. Dig. 194. lib. 13. cap. 2. S. 11. cites 35 


Excuſe of 


a 13. agreed by Priſot. 


Ibid. cites it as agreed by Priſot in the S. C. 


17. So he may plead Fointenancy of the Part | of the Plaintiff. Ibid. 


per Priſot. 


18. And he may plead the bringing an Act ion of an higher Nature. Ibid. 
| cites it as agreed by Priſot. Bur cites 37 H. 6. 3. contra by Choke. 


Quere. 


ae n 3 - — 


16. So that there is no Tenant of the Franktenement named in the Writ. 


(Q. a) Pleas. What good. By Pernor &c. 


and no Pernor nor Diſſeiſor. Br. Aſſiſe, pl. 403. cites 1 H. 5. 4. 


1. A Pernor cannot plead Ancient Demeſne after he is averr'd Pernor, and 


the Reaſon ſeems to be, becauſe none ſhall have it but Tertenant, 
2. And ſo it ſeems that one who is averr'd Pernor ſhall plead no Plea 
after, but traverſe the Diſſeiſin, or the Pernancy of the Profits; but he may 
plead a Releaſe of Actions at firſt ; but if he pleads another Plea at firſt, 


and the Plaintiff avers him Pernor, now he cannot plead a Releaſe; for 


it is a Departure now, and if he pleads this ar firit, the Plaintiff cannot 
— him Pernor, for it is in vain; for a Pernor ſhall have this Plea. 
3. And ſo Care ought to be taken in Aſſiſe, that Pernor pleads ſuch Plia 


at firſt as Pernor might have in Caſes where the Plaintiff may aver Per- 


nancy; for if he pleads otherwiſe, and is averr*d Pernor, he ſhall loſe 


his Plea; for he cannot plead a Fine, Recovery, Releaſe of the Right, nor 


other Matter by a Que Eftate, nor ſuch like; for this is only for the Ter- 


tenant, if it be conteſs'd and traverſed. - Ibid. and cites Fitzh. Aſ- 


file, 141. 


5. Diſſets 


Al 
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1 Der, Pernor may well plead a Releaſe of Action Perſonal. Br. 
Aſliſe, pl. 403. cites 35 H. 6. 


(Q. a) Plea good. By Bailiff. 


1. IT was ſaid that a Bailiff cannot delay the Aſfiſe by his Plea. Br. 5. P. and 
Aid del Roy, pl. 69. cites 1 Aſſ. J. boy tha 

Fr caſo 
ſhall not have Aid of the King. Br. Aſſiſe, pl. 11. cites S. C. 


2. In Aſſiſe of 105. Rent the Tenant pleaded Hers de ſon Fee by Bailiff, S. P. but 
Judgment if without Specialty &c. and was received, notwithſtanding cenε at 


it was by Bail iff; but the Law is contra now, as it is ſaid there. Br. ie ny vg 

Aſſiſe, pl. 108. cites 2 Aff. 4. ">: ties = the 

ME 5 =, | as it ſeems 
clearly a Bailiff ſball not have any Plea but chere le may conclude over, and if &c. No Tort, No Diſſeiſin. Br. 
Baillie, pl. 12. cites S. C Br. Baillie, pl. 22 cites 25 Aff. 6. that the Tenant by Bailitt pleaded 
Hors de ſon Fee, and the other e contra, and the the charged thereupon upon the Plea of the Bailiff, 


——Ibid. pl. 36. cites 8. C accordingly ; but Brooke ſays Quod mirum.. 


3. In Aſſiſe againſt Zenant in Dcwer, ſhe cannot plead by Bailiff that S. P. Br. 
Nu Tort &c. but that ſhe is in Dower ready to be Attendant to whom the Zaillie, py 
Court ſhall award, Br. Baillie, pl. 33. cites 2 Aff. 12. . 


: 3 = the may 
plead fo in proper Perſon, or by Attorney. 


4. In Aſſiſe the Bailiff cannot plead to the Writ that it was purchaſed Thel. Dig. 
pending another Writ, and that the Plaintiff has taken Continuance ; tor 202. lib 13. 


he ſhall not plead but that which excuſes the Tort of his Maſter; and it is 3 8 1 


ſaid that a Diſſeiſor who comes in Perſon may plead to the Writ. Br. 8 P. and fr, 
Aſſiſe, pl. 130. cites 8 Aſſ. 2. | it ſeems that 
| N : | | | ; Balliff can- 


not have Plea but where he may conclude over Nui T ort, and this be cannot pen this Plea, becauſe it js 
triable by Record, and not by Aſſiſe. Br. Baillie, pl. 13. cues S. C. Br. Baillie, pl. 43, cies 8 E. 3 


Br. Aſſiſe, pl. 425. (bis) cites 8 E. 3. S. P. | 


5. In Aſſiſe the Detendant ſaid by Bailiſſ -t the Tenements re Parcel It Ancient 
ft the Manor of D. which is Ancient Demeſue; judgment of the WW rir, r 
and if &c. He has nothing but tor Years, and if &c. Nul Tort. Per py the 7B 
| Herle, if you have nothing in the Franktenement, you cannot plead An- fiſe, Bailiff 

.ient Nemeſne, Quere it Bailiff may plead Ancient Demeſne : Ir ſeems may plead 
chat he cannot; for it 7s not triable by Aﬀiſe. Br. Baillie, pl. 14. cites 1 1 8 
9 All. 2. = 5 cites 9 All 


3 3 8 9 
Thel. Dig. 202. lib 13. cap. 17 S. 2. cites S. C and 5 E. 3. 113. 6 H. 7. 15 and 8 H. 7. 11 


6. In Aſſiſe the Tenant ſaid by Bailiff, that pending the Writ, and the Thel. Dig. 
1)ay of the Writ purehaſed, t he Plaintiff was ſeiſed by Diſſeiſin made to the 252 lib. 55 


Detendant ; Judgment of the Writ, and if &c. Nul Tort, and the Affiſe BEE LES 
:warded upon it. Br. Baillie, pl. 15. cites 9 All. 4. LORE. Lad 20 


J. Bailifl may plead MA. priſion of the Vill, and of the Name. Quod Bl fa. 
nota. Br. Baillie, pl. 15. cites 9 Aſſ. 4 — wot phat 


„ the Vill, if his Maſter be not Tenant. Thel. Dig. 202 lib. 12. cap. 17. S. 5. cites 14 5 + . 
3. Bailiff 9. and 21 Afl. 2-. UE | 1 
| LI 1 | ß 


; , | | 
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Br. Baillic, g. Bailiff may plead any Exception triable by the Aiſe. Br. Baillie, pl 
£29. cm I5. cites 9 Aſſ. 4. 1 Sk 


9. And in Aſſiſe the Tenant pleaded by Bailiff that he is Parſon of 
ſuch a Church, and found his Church ſeiſed &c. Judgment of the Writ, 
in as much as he is nat named Parſon, and if found &c. and allowed à 
 _ good Plea, Thel. Dig. 202. lib. 13. cap. 17. S. 4. cites 12 Aſſ. 4. 
In * a= 10. Bailiff in Aſſiſe thall plead that Parcel of the Manor is in another 
3 "ks Vill not named. Thel. Dig. 202. lib. 13. cap. 17. S. 3. cites 13 E. z. 
» *y © | | 
leaded by Bailift 8. | 
Bailiff that | 9 | | 
the Plaintiff was his Villein. And it was held, that he ſhall not have this Plea by Bailiff, but becauſe 
the Ward belonged to the King they inquired of the 1 Thel. Dig. 202. lib. 13. cap 17. 5. 4 
9. cites Tempore E. 1. Villeinage 35. and ſays it is held in Replevin, Mich. 20 E. 3. Villeinage 10. a 
that ſuch Exception does not lie in the Mouth of Bailitt. | 3 
Bailiff in Aſſiſe ſhall not plead that the Plaintiff is Villein to his Maſter; Quod Nota. Br. Baillie, pl. 3 
44. cites 20 E. 3. time of E. 1. and Fitzh. Villeinage 10. and 35. f „ 


A Pio a wHial ow / 


| | | th 
11. In Aſſiſe, the Tenant pleaded by Bailiff to the Aſſiſe hat he had Fe 
recovered the ſame Land againſt A. and pleaded to the Aſſiſe, which tound N 
accordingly, but the Plaintiff recovered. Bur ſee at this Day Bailiff ſhall 
not plea ach Plea, nor can Verditt find Matter of Record. Br. Baillie, 
pl. , ATyo. B 
Thel. Dig. 12. In Aſſiſe of Rent the Bailiff of the Defendant pleaded Miſnoſiner 
202. lib 13. of the Vill, and if Sc. that F. N. is Pernor of the Rent Not named &c. tÿ 
cap. 17. S. 6. and was permitted to have both. Br. Baillie, pl. 42. cites 15 E. 3. Con- & 
1 _ tra 14 E. 3. and ſee M. 30 H. 6. 1. that None thall ſay that the Land is th, 
GE 331 C. in another Vill in Aiſiſe but the Tenant. Ibid. cites Fitzh. Aſliſe, 5. * 
N 13. In Aſſiſe of Nuſance it was pleaded by Bailiff, that the Place in 
View, and in which &c. extended itſelf into another Vill which is not na- +} 
med in the Writ &c. and admitted. Thel. Dig. 202. lib. 13. cap. 17. S. A 
7. Cites Hill. 16 E. 3. Nuſance 11. 5 5 ES ae „ = 
14. Aſſiſe in A. and B. one by Bailiff ſaid, that A. is no Vill nor Hamlet, tal 
but a Houſe in the Vill of N. not named, and it &c. Nul tort, and they :o& 
were in Judgment whether he ſhall have the Plea ; it ſeems that he ſhall. of 
Br. Baillie, pl. 20. cites 21 Aſſ. 29, 5 M 
15. In Aſſiſe, one was permitted to plead by Bailiff zhat the Land is 3 
ſeiſed imo the Hands of the King for Alienation without Licence, and ſo Nut iP 
zort ; Quod Nota. Br. Baillie, pl. 21. (bis) cires 22 All. 5. 
16. Bailiff in Aſſiſe cannot confeſs the Diſſeiſin, nor can the Court take N 
it of him. Br. Baillie, pl. 35. cites 22 Alf. 35. he oy” 
S. P. Thel. 17. In Aſſiſe, the Bailiff pleaded that No Tenant of the Franktenement N 
Dig 202, lib. named in the Writ ; Judgment of the Writ, and if &c. Nul tort, and ſo 
13. cap. 17. it ſeems that the Bailiff may plead this Plea where his Conclulſion thal! 
IS oy” be over Nut Tort ; but no Plea which medales with the Tenancy. Br. Bail- 7 
4 31. and lie, pl. 10. cites 24 E. 3. 4. | 5 tha 
Hill. 22 H 18. In Aſſiſe, Bailiff of Diſſeiſor ſhall nor ſay that the Plaintiſi had no- — 
6.50. thing &c. and if &c. for his Maſter ſhall not ſay fo, by the Opinion ot 5 
the Court; for he has nothing in the Franktenement. Br. Baillie, pl. 
24. cites 28 Aſſ. 24. 8 . * 
19. In Aſſiſe, the Tenant came in Perſon and pleaded in Bar, and the wy 
Plaintiff confeſſed and avoided the Bar; the Defendant imparled, and the anc 
next Day came by Bailiff, and pleaded to the Alſiſe, and was well recetv- Co 


ed. B. Aſſiſe, pl. 332. cites 32 All. J. 

20. Aſſiſe againſt two, the one took the Tenancy and pleaded in Bar, 
and the other to the Aſſiſe by Bailiſt, and the Jlaintiſf choje him who 
| pleaded to the Aſſiſe for Tenant, by which came he w ho pleaded to 7, 
the Aſſiſe by Barhff, and would have phaded in Bar, and was nit re- H 

ceived, but the Aſſiſe awarded to inquire of the IJ cnancy, and who 1s 


Tenant, and of the Seilin and Dilteiſin, and found, chat he who 
pleaded 


%%ͤ; Y Y 


pleaded to the Aſſiſe was Tenant, and that the Plaintiff was ſeiſed and 
difleiſed, and they were adjourned, and at the Day in Bank, becauſe the 
uftices bad taken the Aſſiſe of the Tenancy, and of the Seiſin and Diſſei/in, 
and all found for the Plaintiſ, therefore it was awarded that the Defendant 
be forejuaged to plead in Bar, and therefore that the Plaintiff recover; 
Quod Nota; as It is ſaid there 20 E. 3. and here appears Arguendo in 
Debt. Br. Alliſe, pl. 33. cites 48 E. 3. 7. 1 
21. Feoffment with Warranty cannot be pleaded by Bailiff. See Br. 
Certification of Aſſiſe, pl. 3. cites J H. 4. 45. ” 
22. It is ſaid, that Bailitt may plead / Pleas of which he may conclude, 
And if &c. Nut tort to the Aſſiſe, but ot Ancient Demeſne, Fine &c. which 
are Bars. Br. Baillie, * 32. cices 8 H. 6.9. 9 ; 
23. Bailiff may plead Fointenancy without Deed. Br. Baillee, pl. Thel. Dig. 
32. cites 8 H. 6. 9. 


202. Iib. 13. 
1; cites Mich. 5 E. 4. 113. S. P. 


7 5 


| | Cap. 17. S. 
Ibid. S. 14. cites Paſch. 9H. 7. 24. ard 11 H. 7. 11, S. P. of 


the Part of he Jenant; but he ſhall not plead Jointenancy by Deed by the Statute De Conjunctim | 
Feoftatis, cites 34 E. 3. 1.— Note that Bailiff ſhall ſay that the Plaintiff bas not hing but jointy with 


ſuch a one &c. Thel. Dig. 202. lib. 13. cap. 14. S. 12. cues Baily 14. 


24. Bailiff may plead the the Death of one of the Plaintiffs in Aſfiſe. 
Br. Bailiff, pl. J. cites 21 H. 6. 58. per Alcue, . 
25. But he ſhall not plead that there is No ſuch Vill in the ſame Coun- Bailiff may 

: 4 plüwKlẽead No ſuc h 
ty, which has been adjudged. Ibid. : N, and if 
&c. No Tenant of the Franktenement named in the Writ, and if &c. That the Plaintiff was not ſeiſed, ſo 
that be may be diſſeiſed, and it &c. Nul Tort, and if the Plaintiff avers the Tenant to be Pernor of the 
Profits, the Bailiff may traverſe it, & permittitur. Br. Baillie, pl. 39. cites 1 E. 4. 4. 


26. Ir is determined that Bailiff zor Diſſeiſor can not plead that 
there is in the ſame County 2 Vills of the ſame Name, and none without 
Adattion..- Ibid. cites 28 Afll. = - „„ 
27. Aſſiſe of 10 Acres of Land, and two Acres of Wood, the Tenant 
ſaid by Bailiff that as zo 5 Acres No Tenant of the Franktenement named in 
the Writ, and if &c. Nul Tort, and as to two Acres of Wood, it is Parcel 
of the 5 Acres, and ſo he demanded one Thing twice; Judgment of the 
Writ, and if it be nor found [then] Nul Torr, Nul Diſſeiſin; Browne 
ſaid, this Plea doth not lie in the Mouth of the Bailiff, for it relates to the 
 Penancy which Bailiff cannot plead. Br. Baillie, pl. 8. cites 22 H. 6. 44. 
28. But he may plead Nontenure, tor this is as much as to ſay that S. P. The) 
No Tenanr of the Franktenement is named in the Writ, and fo it amounts [5 18 
to No Tenancy, Br. Baillie, pl. 8. cites 22 H. 6. 44. 17. S. 2. cites 
: . Trin. 13 E. 3. Aft go. and 22 H. 6. 59. 


29. And Bailift may plead Miſno/mer of the Plaintiff, bur not of his _ , 
Maſter, therefore it is good that the Tenant be adviſed, for by him he 5 if. 24 
ſhall not afterwards plead other Plea in Perſon, nor by Attorney, but thar Bailiff 
thoſe which lie in Certificate, Quod Nemo dedixit. Br. Baillie, pl. 8. np iced 
5 | 250 | Miſnoſmer 
cices 22 f. 6. 44. 3 
ter. 


Bur Ibid. pl. 15. Brook makes a Quzre thereof. Ibid. pl. 32. 8 H. 6. 9. that he may 


plead Miſnomer of his Maſter. So Ibid. pl. 38. cites 26. Aff. 61, per dtouffe, but not Attorney, for 


tis contrary to his Warrant. Quere. — Thel. Dig. 202. Lib. 13. cap. 17. S. 14. cites Patch. 9 H. 7. 24. 
and 11 H. J. 11. that he may plead Miſnoſmer of his Maſter, Burt Ibid. S. 13. cites 22 H. 6 5e. 
Contra, but he may plead it of the Plaintiff. Ibid.— By the Opinion of Mich. 5 E. 4. 113. he ſhabl 
plead Miſnoſmer of any of the Parties. Thel. Dig. 202. Lib. 13. cap. 17. 8. 13. | | 


30. It was ſaid by Brown, that Bailiff ſhall not plead t the ſame 
Thing is twice put in Plaint. Thel. Dig. Lib. 13. cap. 17. S. 13. cites 
Hill. 22. H. 6. 50. 


21. Bai- 


ib. 12. cap. 


224 . Aſſite 


S. P. e con- 31. Bailiff ſhall not ſay that the Tenements are in anot her Vill. and if 


dc, - | = &c. Nul Tort. Br. Bailiff, pl. 8. cites 22 f. 6. 44. 


Br. Baillie, pl. 29. cites S. C. Thel. Dig. 202. Lib. 13. cap. 17. 8. 
Ibid. S. 13. cites Hill. 22 H. 6. 30. S. P. n n en 


cites 9 H. 7. 24. 
eites S. C. and 11 H. 7. 11. 


32. Thel. Dig. 202. Lib. 13. cap. 17). S. 13. ſays, that by the Opini- 


on of Mich. 5 E. 4. 113. he cannot plead Excommunication or Outlawr, 


in the Plaimtiff. | | 
33. Bailiff in Aſſiſe ſhall plead for his Maſter againſt the Plaintiff, 
And ſo in without wrong done. Br. Baillie, pl. 28. cites 8 H. J. 11. 
34. Bailiff in Aſſiſe ſhall have all Challenges to the Array, and th: 


Thel Die. Rolls as his Maſter may have. Br. Aſſiſe, pl. 383. cites 9 H. J. 24. 


cap. 17. 8. 383. cites 9 H. J. 24. 
14. cites 8. C. 
Br. Baillie, * | , ; 
pl 46. cites and Count taken by the Words, Dies datus eff Partibus pred”, and did 
S. C. not ſay Ac etiam Ballivo Prædicto, and yet good; for the Party may 
come after, and plead that which lies in Certificate, and allo Judgment 
all be given againſt the Party, and nut againſt the Bailiff, and 30 Prece- 
dents and more were ſhewn accordingly, that Day was given to 


20½ Lib. 35. A Bailiff in Aſſiſe ſhall not diſclaim in the Land. Br. Afhiſe, pl. 


both; but per Cur. when Day is given to the Parties, it ferves tor the 
Parties, their Attorneys, Guardians, Bailiffs &c. Br. Continuance, pl. 


86. cites 11 H. 7.10, VVV 3 

7. In Aſſiſe if a Man appears as Bailiff of the Defendant, the Plain- 

tiff thall not have Traverſe, that he is not his Bailiff. Br. Traverſe per 
&c. pl. 118. cites 15 H. J. 17. per Townſhend. : 


38. Any Plea upon which Certificate of Aljije lies, Bailiff cannot plead. 


Br. Baillie, pl. 5. 1 „ 
309. In all Caſes where the Plea of the Bailiff is only dilatory, he foal! 
conclude, And if it be found, Nul Tort, Nul Diſſeiſiu; as it he pleads, 
that the Lands are in another Vill, or Miſnoſmer cf the Plaintiff, or Foun- 
tenancy without Deed, he ſhall conclude, And it it be found &c, But 


_ otherwiſe it he ſhews Matter which ſounds in Bar; tor then his Conclu- 


ion ſhall be, And ſo my Maſter is in without Tort done; as it he-pleads 
a Feoffment of the Plaintiff to a Stranger, Yue Eftate his Maſter has, vi 
if he ſhews that his Maſter recovered again the Plaintiff. Kelw. 117 
b. pl. 59. Caſus Incerti 'Temporis. 5 5 

480. The Bailiff may plead an Afigument of the Land to his Miſtreſs, in 
Name of her Dower, or that his Maſter had it by Exchange, becauſe in 


thoſe Caſes, tho* the Aſſignment or Exchange lies nor in his Conuſance, 


yet the Entry by Force thereof may be known en Pais. Kelw. 117. b. 
pl. 59. Caſus Incerti Temporis. VN | 
41. A Bailiff ſhall plead no Plea in Delay of the Aſſiſe to ſtay it, and 
therefore he cannot plead Fointenancy by Deed, tor in ſuch Cate Procel: 
ſhall be made againſt rhe Witneſſes, nor ſhall he plead that the Lands 
are Ancient Demeſne, becauſe it is not triable by the Aſſiſe, but by the 


Book of Doomſday ; bur ſuch Plas as are triable by the Affiſe he ſhall | 


117. b. pl. 59. Caſus incerti remporis. 
442. As he may plead Feoffment of the Plaintiff to a Stranger Que Hiſtait 
his Maſter has, becauſe of this he may have Notice by the Livery 
made at the Time; tor Feoffment is a Thing lying in Notice of the 
1 and ſo the Bailiff may have Conuſance of it. Kelw. 117. b. 
. e = 
: 43. But he cannot plead a Releaſe of the Plaintiff to his Maſter, this 
being a Thing not lying in Notice of the Country, and fo by no com- 
mon Preſumption lies in his Notice; and fo of a Warranty in a Feofj ment: 
Kelw. 117. b. pl. 59. | 3 
- 


plead as well thoſe which go in Bar, as thoſe that are dilatory. Kelw. 


36. In Aſſiſe, the Tenant mad: Default, and Bailiff appeared for him, 


RR 1 


r * „ 


Aſliſe. 225 i 


The Words of the Writ are Attachias eum vel Bailivum ſuum &c. 
The Bailiff pleaded in his own Name thus, viz. F. de C. tanguam 
Ballivus A. de B. dicit; and not A. de B. per Ballivum ſuum. 2 Inſt. 415. 
45. Inan Aſſiſe the Bailiff cannot plead any Matter of Record, either iu 
Bar or to the Writ; for the Bailiff cannot plead any Matter or any Plea out 
of the Point of the Aſſiſe, nor any Thing that is not triable by the Aſſiſe, nor 
any Plea which he cannot conclude, Et j trove ne ſoit, Nul Tort, Nul Diſ- 
ſeiſin. And it therefore the Bailiff does plead any Matter of Record, 
yet the Juſtices ſhall proceed &c. and give Judgment; bur then the 
Defendant named in the Aſſiſe may come unto the Juſtices, and verify 
that there was ſuch a Matter of Record &c. and he ſhall have a Certi- 
ficare of Aſſiſe by Force of this Act; and the Writ that is given in this 
Caſe is after Judgment, but the Certificate of Aſſiſe that was at the 
Common Law was after Verdict, and before or after Judgment, when 
the Verdict was not well examined by the Juſtices &c. the Juſtices ex 
Officio might examine it. 2 Inſt. 414 & 415. - 
46. A Bailiff cannot plead in Bar. Jenk. 225. pl. 83. 


— 
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mmm ee. 


(R. a) What may be pleaded aſter Plea pleaded by 
e Bailiff, 


1. A Sſiſe apainft C. and another, who pleaded to the Aſſiſe by Bailiff, 
I which remained for Default of the Furors, and came C. in proper 
Perſun, and as Tenant was received to plead in Bar, by the Releaſe with 
Warranty of the Anceſtor of the Plaintiff, tor by this Releaſe he may 
have Certification, and this to avoid ( ircuity, tor Frigſtra fit per plus 
zuod fieri poteſt per Pauciora. And Itinere Bedd. the Tenant did it at 
che ſame Day &c. by which the Plaintiff ſaid that C. who pleaded has 
nothing, but R. was Tenant; and at this Day all made Default except 
C. and C. ſaid that R. held for Life, the Reverſion to him, and prayed to 
de received, and was received, becauſe the Plaintiff refuſed him to be Tu- 
want, to which C. now agreed by this Plea; and now C. pleaded in Bar as 
Aſfienee of R. by Charter of Feoffment with Narrauty of F. of H. Ancc/tor 
of the Plaintiff, and was received to do it notwithſtanding his firſt Plea 
by the Releale in his Seiſin, tor here is other Tenancy by the Reſceir 
and Concord. P. 14 E. 2. Where a Man pleuided to the Afiſe, and after 
was vouched to Warranty, and pleaded in Bar as Tenant by the Warranty, 
and was received, Quod nora bene. Br. Aſſiſe, pl. 163. cites 11 Aſſ. 3. 
2. Note per Green in Alliſe again/? 2, the one pleaded Nul Tort by Baji- * S. E pl. 
liff, the other pleaded a Fine in Bar, the * Detendant who pheaided by Bai- 4 LOOM, | 
liff came in Perſon the ſame Day, and pleaded in Bar, and well admitted ab. Af.“ 
at York, for the Inconvenience of Circuity of Action; lor otherwiſe he (ic, 116. 
| ſhall have Certificate of Aſſiſe aſter, Quod non negatur. Br. Atfiſe, pl. 
226. cites20 Atl. 6. 55 
3. Aſſiſe againſt 2, the one pleaded that he is Villein of T. N. and the g. re 
ther by Bail pleaded to the Affife ; the Plaintiff choſe him who plead- pl. 21 (bis“ 
ed by Bailift tor Tenant, and prayed the Aſſiſe, by which he came and cites s. ©: | 
pleaded in Bar, and was ſuttered the ſame Day. Br. Aſiiſe, pl. 232. 
ices 22 AH. Þ. -- 
4. In Aſſiſe one was permitted to plead by Bailiff, hat the Land ve 
ſeiſed into the Hands of the King for Alicuation without Licence, and ſe &. 
Nil Tort, Quod Nota. The Plea not acknowledging the Bailiit fbal! 
= | M m m et 


in Bar; for 


* 
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comes, as tis ſaid. Br. Rallie, pl. 21. (bis) cites 22 Afl. 5. 

5. Aſſiſe againſt 2, the one pleaded & Recovery as Tenant, which was 
denied, and failed at the Day, and the other pleaded to the Aſfſe by Bai- 
_ liff, and the Aſiſe was awarded of the Right of Damages, and remained 
to be taken in Pais, and the Aſſiſe charged of the Force and Arms for the 
King; and then came the other in Per/on, who had pleaded by Bailiff 
and pleaded Record in Bar, taking the Tenancy, and then the Plaintiff 
offered to releaſe his Damages, and prayed Seiſin of the Land, but had ir not, 
but the Aſtiſe was awarded in Right ot the Damages, and the other was 
ouſted of his Plea, and by the Reporter it ſhall be inquired of the Sei- 
fin with Force, which was the Cauſe that the Plaintiff had not his Pray. 

er. Br. Aſtiſe, pl. 249. cites 23 All. 3. = 
6. In Aſſiſe, the Zenant pleaded to the Afiſe by Bailiff, and diverſe wer: 


ſworn, and the Tenant came in Perſon, and tendered to plead in Bar by Re. 


| leaſe, and was not ſuffered, and the ſame Law where the Aſſiſe is award- 
ed, ho no Furors are ſworn, Br. Aſſiſe, pl. 295. cites 26 Aſſ. 18. (but 
ſhould be) 29 Aſſ. 18. <br 
7. Aſſiſe againſt 3, 2 appearcd, and the 3d made Default, but one ap- 
peared for him as Bailiff, and came the Party himſelf, and ſaid that he i; 
the ſame Perſon, and diſavowed him for his Bailiff, and ſaid that it was 


not his Will, that he nor any other thould anſwer tor him in this Aſſiſe, 
neither would he himſclf appear nor anſwer &c. And it was admitted 


by all that he may diſavow the Bailiff well enough, Quod nota. Br. 
Baillie, pl. 6. cites 8 H. 6. 7. 


Ar he may 8. Where Bailiff pleads to the Aſſiſe, the Tenant may come the ſame 


plead Releaſe Day, or another Day before the Aſſiſe taken, and plead in Perſon Mutter in 
Bar, whereof | lies] Certificate in Aſſiſe. Br. Aſſiſe, pl. 383. cites 9 H 


this is Matter 


of Certifi- : 7. 24. 


cate. Br. 


Achſe, pl. 415. cites M. 12 E. 3. and Firth, Aſſiſe, 116. 


Achte againſt 9. And if Aſiſe be taken Ly Default which remains till another Day, ;; 


- 2 8 it be not entered of Record that the Tenant ſaid nothing in Arreſt of the Ai- 
Infants, 7 


ſiſe, then at the Day the Tenant may plead in Bar at large; Quære &c 
eaded to tl. 8 * 3 | 
72 7y by Bal. Br. Af. pl. 383. cites 9 H. J. 24. 15 | 


lif which | 


remained, and at the Day the tao came in Perſon, and would have veuched H. who was ready to enter, but 


not received; the Reaſon ſeems to be, in as much as Voucher is not a Thing of cb ich be may have Certif.- 


cate as Recovery, Fine, Releaſe &c. Br. Aſſiſe, pl. 426. cites 8 E 3. 39. | 
For he ſhall not have other Matter in * Perſon after he has pleaded by Bailiff, bz only that of which Cer. 


tificate lies, by which they pleaded a Releaſe ; Quod Nota. Ibid. Nor by Attorney. 
but only that which lies in Certificate, per Brown, Quod nemo dedixit. Br. Baillie, pl. S. cites 22 E 


— — —— —— 


(S. a) How to be pleaded. 
1. | ig} Aſſiſe, the Tenant in Dower pleaded in Bar by Fine levied by tht 


Plaintiffaverred that the Defendant ſeiſed him, abſque hoc that the had 

any thing in Dower ; and it was ſaid, that the thall not have the Affiic 
without anſwering to the Fine. Quære. Br. Alſiſe, pl. 162. cites 11 
All. 2. | Ne 


2. J4 


not grieve the Tenant; but that he may ſay the contrary when he 


Anceſtor whoſe Heir &c. to the Baron of the Feme, ot whote DoW 
ment &c. and ſtewed part of the Fine, and held a good Bar, and che 


all. 


2. In Aſſiſe of Rent, per Cur. Plaint of Rent-ſervices ſhall be cum Per- 
tinentiis, and contra it ſeems of other Rents ; and if the Defendant makes 
Default, the Plainrift ſhall ſhew what Rent he demands. Br. Aſſiſe, pl. 
185. cites 12 Afl. 41. and fo he did Anno 15 Aſſ. 4. Quod nora bene. 

3. In Aſſiſe, the Deed of the Son of the Couſin of the Plaintiff of the part 
of bis Mot her was pleaded in Bar, and he was Coulin, viz. Son of A. Son 
of F. Brother to the Mot her of the Plaintiff, and by common Opinion it 
was a good Bar; Quod Nota. Br. Aſſiſe, pl. 265. cites 26 Aff. 34. 

4. In Aſſiſe it is a good Bar for the Tenant to convey himſelf to be 7e- 
nant by the Curteſy, the Reverſion to the Plaintiff as Heir of the Feme of 
the Defendant who is dead, by whom he had Iſſue. Br. Aſſiſe, pl. 272. 
cites 2 All. 31. 


5. If the Tenant pleads Recovery againſt the Father of the Plaintiff, and 


he makes Title that his Father was ſeiſed, this is not good; for he does 
not ſhew what Time, and then it ſhall be intended that it was pending 
the Writ, or before Execution, which is no Matter. Br. Aſſiſe, pl. 282. 
cites 28 All. 17. 


6. In Aſſiſe, the Tenant made Bar, and the Plaintiff ade Title, to uhich 
the Tenant ſaid nothing; and the Concluſion ot the Title was, Et hoc pe- 


tit quod Inquiratur per Aſſiſam, and the Tenant the like, and theretore ill; 
For the Tenant ought to have maintained his Bar, and have traverſed or 
conteſſed, and avoided the Title. Tbid. „ . 

7. In Aſſiſe, the Defendant ſaid, that he had nothing but in Right of 
his Wife not named &c. and if &c. Nul tort, and the Jury tound Verdict 
at large; and the Opinion of the Court was againſt the Plaintiff, but ad- 
jornatur. &c. Br. Aſſiſe, pl. 20. cites 44 E. 3. 8. | 


8. In Athiſe, the Tenant ſaid, that at another Time he recovered the ſame 


Land againſt F. N. by Writ of Dower by Petit Cape by Default of the Te- 


nant after Appearance, and the Eftate of the Plaintiff meſne between the 
Date of the Writ and his Recovery, Judgment if Aſſiſe, and a good 
Plea, but the was compelled to hee the Date of the Writ, and ſo the did; 
tor by Finch, it ſhe miſtakes the Date, the Plaintiff may ſay Nu! tic/ 
Record; Qnod Nota; and the Plaintiff ſaid, that Vient Compriſe, Priſt, 
and fo to Iſſue, and Proceſs was made againſt the Summoners in the firſt 


Original, and the Veiors in the Writ of View, and the Summoners in che 
betit Cape, without mention of any Pernors; For it is ſaid there by all the 


Clerks, and per Cur. that Pernors ſhall be i the Grau Cape, but not in 


the Petit Cape, and the Aſſiſe was demanded, and yer this Iſſue ſhall 


not be tried by them, but it is to the Intent to amerce them if they will 
not come, Per the Reporter; and the ſame Law where the Parties plead 
to Demurrer, and theAſliſe is adjourned, yet the Aſilſe ſhall be demanded ; 
and the fame Law at every Day of Adjournment, and yet if they appear 
they ſhall nor be taken ; Quod Nota. Br. Aſſiſe, pl. 34. cites 48 E. 3. 11. 

9. Aſſiſe Þy 2 againſt 3, the one took the Tenancy ; as to the Moiety of the 
Manor which belonged to T. the one of the Plaintiffs pleaded a Fine of the 


Mother of the Plaintiff with N arranty to NM. whoſe Eftate he has, and de- 


manded Fudgment for the Moiety, and yet the Fine was of the <hule, and 
of the other Moiety pleaded a Releaſe of the Father of the ſame Plaintiff with 
Warranty to N. in Fee, whoſe Eftate he has, and demanded judgment of 
this other Moiety it Athſe, and the Releaſe was of the while, and fo the 


one and the other 4 Bar of the Intire, and yet it is pleaded and concluded. 


but to the Moiety, and well, and not double, by all the Juſtices except 
Pritor, by which the Plaintiff imparled, and after made Title to the Burs 
as they were; Quod Nota; and per Moile, where one plcads in Bar in 


\fliſe, and does not take the Tenancy upon him, the Plaintiff may pray the _ 


Alſiſe tor Nihil dicir, and this it ſeems where a Number as 2 or 3 De- 
ilendants are named in the Aſſiſe; contrary it ſeems in Athſe againſt one, 
tor there no other Tenant can be but him, but in the other Caſe ſome 
may be Diſſeiſors and ſome "Tenants. Br, Aſſiſe, pl. 99. cites 37 H. 5. 
237 24. | 

1 


— 


8 Aſſiſc. 


(T. a) Pleadings. Where there is an Alteration of the 
| Tenancy, pendin g the Writ. 


1. IN Aſſiſe, the 'Tenant pleaded Fointenancy to the Writ, and the Plain. 
tiff confeſſed and avoided it, for it was made pending the Writ, and 
there it is ſaid, that Proceſs upon the Statute ſhall not be, but where the 
Deed is denied, and not where it is confeſſed and avoided. Br. Aſliſe, pl. 
128, cites J Aff 20. g 

2, Note, that one Defendant who was Tenant diſmiſſed himſelf to the 
ot her pending the Writ, which Matter was pleaded by the Plaintiff, and 
the Aſſiſe prayed ; & non allocatur; for Herle ſaid, that he would hold 
the Tenement to be in the ſame Plight that it was when he pleaded; but 

Wilby did contrary at Nott. & lic vide inde, and Brooke ſays he thinks, 
that if the 'Tenant diſmiſſes pending the Writ, and before Plea by hin 
pleaded, that yet he ought to anſwer as Tenant, and fo it appears here an- 
te. Br. Aſſiſe, pl. 144. cites 9 Aſſ. 11. NES 

3. In Aſſiſe, it the Tenant aliens pending the Writ, yet he may plead 
Jointenancy with another, for he remains Tenant to the Aſſiſe, notwith- 
fanding his Alienation. Br. Briet, pl. 450. cites 12 Aſſ. 41. 

4. In Aſſiſe, he who had aliened, pending the Writ, pleaded in Bar, aud 
his was challenged, bur becauſe he wes Tenant in Law, the Plaintiff was 
_ compelled to anſwer to him. Br. Aſſiſe, pl. 185. cites 12 Aff. 41. and 
T. 9 E. 3. accordingly. JJ 8 

F. And he who aliens, pending the Writ, may plead Jointenancy by Deed, 

and the Plaintiffſhall be conipelled to anſwer toit, wherefore he ſaid that 

he was ſole Tenant &c. and VV rit iſſued upon the Statute of Conjunctim 
Feoffatis. Ibid. and cites P. 21. and T. 21. E. 3. accordiagly. 


. . . 5: ma CL A e | | al 


(U. a) Pleas good. Where ſeveral Pleas are pleaded 
by the ſame Perſon, or by ſeveral Attornies, for one 
and the ſame Defendant, _ = 


1. A SSISE againſt A. and B. and A. as Tenant pleaded Releaſe, and Bb ũ ⸗ © 
= by Attorney pleaded to the Writ, upon which they were adjourned 3 
into Bank &c. where B. appear'd by another Attorney, and ſaid that he is 
ready to hear the Recognizance of Afiſe, and the Counſel of B. ſhewed this 
Matter to the Court, and pray'd his firft Plea pleaded in Pais, which is 
more for the Profit of his Maſter ; & non allocatur; tor the Court re- 
corded that he 1s Atrorney, and he does not ſay any Thing by which 
the Aſſiſe was awarded, and tho' there be another Attorney, we have 
no Regard to that; per Shard. And per Thorpe, it the one Attorney ren 
ders the Land, and the other makes Detence, or if the one confeſſes the 
Releaſe, and the other denies it, you thall take the bett Plea for his Mal- 
ter; but E. Shard, theſe are not alike, and the Aſſiſe was remanded ot 
the Whole &c. Br. Office del &c. pl. 24. cites 19 Afl. 10 
2. In Aſſiſe the Tenant hat 2 Aitornics by ſcveral Warrants, the one 
pꝛleaded in Bar, and the other to the Aſfiſe, and the Plea to the Atfile was 
accepted, and the other refuſed ; for where the Tenant bimlelt pleads 
Baz, and alſo General Iſſue, the Bar is waived by the General Jtjuc, 
and thoſe Artornics are as the Party himtelt. Br. Barre, pl. 94. cites 29 
E. 3. and Fitzh. Aſſiſe, 120. — 3 


(W. 4) 
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5 (W. a) What ſhall be ſaid Pleas to the Aſſiſe. 


1. A SSISE of Rent, tis found that all the Tertenants are not named, 

A this is not material, if it be not pleaded by the Defendant; for 
ether wiſe it cannot be found, and the ertenant may plead it; but à Per- 
nor cannot plead it, by the Opinion of the Court. Br. Aſſ. pl. 396. eites 
22 H. 6. 23. Tt | F 

2. Where Aſſiſe is brought againſt Tertenant in Fat, who ſays that No 
Tenant of the Franktenement named, this is to the Aſſiſe, and the Plaintiff 
need not maintain his Writ, Br. Aſſiſe, pl. 399. cites 30 H. 6. 14. 

3. Contra where the Aſſiſe is brought againſt Pernor of the Profits, and 
he ſays that No Tenant of the Franktenement named, there the Plaintiff 
muſt maintain his Writ, Quod nota Diverſity. Ibid. and cites Firzh. 
Aſſiſe, 15. e 


7 Te | VG 3 — ä — 
(X. a) Where the Plea is waved. 


x. Man pleads to the Affiſe, and after was vouched to Warranty, and 
pleaded in Bar as Tenant by the Warranty, and was received. Quod 
nota bene. Br. Aſſiſe, pl. 163. cites Paſch. 14 E. 2. N 
2. In Aſſiſe of Novel Diſſeiſin the Tenant plcaded Deed of the Ancęſtor And note 
of the Plaintiff” with Warranty in Bar, and the Plaintiff made Title, and that in all 
alter the Tenant waved the Bar, and ſaid that the Tenements are in ancther vo here 
V,ll, and was not received, but the Aſſiſe was awarded. Br. Aſſiſe, pl. pied“ in 
107. Cites 1 Aff. 17. ok 7 Bar in AC- 
. 5 | | ſiſe, and 
after waves it, Parne ſaid that he ono} to take the {iſe in Right of Damages, as if the Bar had been 


traverſed and found falſe ; bur it was {aid that the Verdict ſhall abate the Writ, it the Plea of the Io. 
nant be found that the Land is in another Fill; but at this Day a Man may * wave his Bar, and plc. 


e General Iſſue, but not plead to the Writ after Bar, ut ſupra. Br. Aſſiſe, pl. 167. cites 1 Af. 1-. 
* Br. Aſſiſe, pl. 368. cites 44 Al. 1. Oh 8 . mn Tots 


3. An Infant in Aſſiſe pleaded Ontlawry of Felony in Bar, and at another 
Day was ſuffered to plead rhe Releaſe of the Plaintiff. Br. Athie, pl. 
;ͤĩ „ . 
4. In Aſſiſe of Rent againff 2, the one pleaded to the Afiſe, and the ether 

pleaded a Recovery in Aft of other Lands and Damages, and that he had 
Execution by Elegit of the Land put in View for the ed and ſo an- 
\, iwered as Tenant of this Eſtate, and pleaded Hors de ſon bee. The Plain- 
riff elected the other for Tenant, and demarr'd upon him who pleaded the 
cord, and well, by the Opinion of the Court; and at another Day he 
who pleaded the Recovery ſaid, that the Plaintiff himſelf was ſeiſed of 
the eee the Day ot the Writ purchaſed, and yet is; upon 
Which the Aſſiſe was taken, and ſo ſee that Diiſeiſor ſhall have this Plea, 
Br. Atfiſe, pl 288. cites 28 Aſſ. 41. ; 
F. In Aſſiſe y 2 Coparceners, the ore of fall Age, the other an Infant, 
againſt the 3d Coparcencr, who pleaded Partition in Bar againſt the one of 
Full Age, and to the Aifiſe againſi the ether within Age; and becauſe be 
pleaded in Bar againit the one, and to the Aſſiſe againit the other, by 
this he has waved his Bar; quod nota, wheretore he pleaded the Parc. 
tion in Bur againſt both, and the others made Title, and graverjed tt 
Partition. Quod nota. Br. Atlife, pl. 21. cites 30 A fl. », | 
ERS ©. 


—_— 
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6. Aſſiſe againſt an Infant who pleaded a Record, and failed at the Da 


yet he _ lead other Matter. Br. Aſſiſe, pl. 460. cites 36 E. z. Y, 
Aſh 


5. In e the Tenant pleaded a Leaſe for Life made by G. to his Father 
whoſe Heir Ec. which G. after releaſed with Warranty to the Father and bis 
Heirs, and gave Colour to the Plaintiff, che Plaintiff claiming by Feoff. 
ment of the Heir of G, after, and becauſe the Tenant claimed by rhe 
Heir of G. who made the Leaſe and Releaſe, the Plaintiff ſaid that thy 
Father of the Tenant had nothing but for Life ; & non allocatur, by which 
he ſaid that he had nothing but for Life, ab/que hoc that he releaſed &c. 
& non allocatur, by which he ſaid that G. did not releaſe by the Deed 
Priſt, and the other e contra. Br. Aſſiſe, pl. 347. cites 37 Aſſ. 16. 
8. In Aſſiſe of Rent the Defendant pleaded Grant of Rent to him for ten 
Years with Warranty by A. Uncle of the Plaintiff, Thoſe Heir he is, and ſo 
the Franktenement in the Plaintitf; Judgment it he ought to have Aihiſe 
. during the Term. Perſey faid he never had ſuch Uncle, by which the 

Defendant waved his Plea, and pleaded Nul Torr; and ſo it is uſed at 

this Day that the Defendant may * wave his Bar, and take the Genera! 
Iſſue. Br. Aſſiſe, pl. 368. cites 44 Aſſ. 1. 

9. In Afiſe againſt divers, where 2 take the intire Tenancy, and plead to 

the Writ, if the Plaintiff replies that one of them is Tenant, and that the 

ot her has nothing, he who is Tenant ſhall not plead de Novo as ſole Tenaat 

Thel. Dig. 90. lib. 10. cap. 1. S. 34. cites 21 H. 6 63. = 


* Br. Aſſiſe, 


pl. 107. cites 
1 Aſſiſe, 14. 
6 


10. In Aſſiſe the Tenant ſaid that the Land is in another Vill, and if &c 


No Tenant of the Franktenement named, and if &c. Nul Tort. And per 
Cur. the firſt Plea deſtroys the 2d; tor none ſhall ſay that the Land is iy 
another Vill but the Tenant, and theretore by this he has taken the Tenancy, 


ſo that he cannot ſay No Tenant of the Franktenement named &c. Fur 


this quod nota, by which he ſaid that No Tenant of the Franktenement is 
named &c. and relinquiſhed the firſt Plea. Br. Aſſiſe, pl. 399. cites 30 
11. In Aſſiſe, the Defendant had pleaded in Bar which remained fer 


want of View, and after the View was made, and he came and waived his | 


Plea, and pleaded to the Afiſe, and it was accepted and entered; Quod 
Nota. Br. Aſliſe, pl. 402. cites 34 H. 6. 10. and Firzh. Aſſiſe, 20. 


/ 


(7. 0 Replication 


1 ISE of Tenements in D. the Tenant ſaid, that le brought Aſiſe ej 
the ſame Tenements in R. againſt the Plaintiff, and this Land put 


All the E- in View &c. and he recovered ; Judgment &c. the Plaintiff ſaid, that this 


* is no Plea, becauſe the Tenements are in divers Vills, and prayed Affiſe, & 


| Bur there non allocatur, in as much as he ſays that thoſe Tenements were put in View, 


are not ſo by which the Plaintiff ſaid, that they are not the ſame Tenements &c. per 


- _ . Cur. this amounts to Nient Compriſe, by which the Tenant ſaid, that 
there, but it 


ſeems miſ- 


44 Aff. pl. 19. Br. Trials, pl. 123. cites * 4 Aſſ. 19. IT 
. 2. In Aſſiſe, the Tenant pleaded a Feoffinent of the Grandfather of i he 
Plaintiff whoſe Heir he is with Warranty; the Plaintiff ſail, that the 

' Grandfather was ſeiſed, and died ſciſed, and he entered aud was ſeiſed and 
diſſeiſed, and well, without ſhewing how he came by it after; Quod Nota, 

per Cur. Br. Aſſiſe, pl. 450. cites 9 E. 3. and Firtzh. Aſſiſe, 155, _ 

3. In Aſſiſe againſt ſeveral, one pleaded as Tenant, and ſuid, that the 


Plaintiff had a Writ of Entry Ad terminum qui preteriit pending againſt bim 


of 


Compriſed, Priſt, and the others e contra, and the Entry was Not in View, 
printed for and jo Not compriſed, and the others that Put in View, and ſo compriſed. 


Aſſiſe. 


of the ſame Land &c. to which the Plaintiff replied, that he who pleade 
the Plea was not Tenant, but another who had pleaded to the Aſfiſe &c. 

And it was held a good Replication, becauſe rhe Writ of Entry was 
of elder Date than the Writ of Aſſiſe. Bur otherwiſe it ſhould be if ir 
was of later Date. Thel. Dig. 194. lib. 13. cap. 2. S. 4. cites 23 Aſſ. 
14. and 45 E. 3. 24 ä 9 | 

4. Aſliſe againit three, the one pleaded that there was no ſuch in Rerum 
Natura as another named in the Writ, and pleaded over to the Aſiife; and 
therefore the Court did not compel the Plainciff ro reply, becauſe the 
' Detendanr pleaded over to the Aſliſe, and therefore need not reply to it, 
and after the Court diſcharged. the Aſſiſe, ot this Plea no ſuch in Rerum 
Natura; for it cannot be tried; for to ſay that there is ſuch a one is 
not good. Br. Aſliſe, pl. 8). cires 24 E. 3. 26. 49. 50. 8 
F. Where P. is named as Tenant of the Rent, aud the Defendant ſaid, 
that V. is Tenant and Pernor of the Rent not named; Judgment ot the 
Writ, and if &c. the other may maintain his Writ, and ſo he did, that 
P. is Tenant, abſque hoc that V. was Tenant &c. there the Aſſiſe ſhall be 
awarded to inquire of it, and further of the Seiſin and Diſſeiſin. Br. 
Aſſiſe, pl. 309. cites 30 All. 5. h . . 

6. Aſſiſe by Baron and Feme againſt S. of 40 J. Rent, the Tenant ſaid, 
that the Land was Out of their Fee; judgment it without Specialty Aſiſe, 
and was compelled to ſhew the Quantity of the Land, and ſaid, that it was 
the 3d Part of the Motety of the Manor of D. The Plaintiff ſaid, that 
N. was ſeiſed in Fee, and eſpouſed the Feme Plaintiff, and died, and the 
Tenant as Heir to him endowed the Plaintiff cf the zd part, and after ſhe 
leaſed it to the Detendant tor the Lite of the Plaintiff, rendring 40 l. for 
the firſt Year, and 101. tor the reſt, and ſhewed Deed, and prayed 

the Aſſiſe. The Defendant ſaid, that part cf the Land was in another 
County; judgment of the Wrir, and upon this at Iſſue whether it was in 
o Counties or in one. Br. Aſſiſe, pl. 47. cites ) H. 4. 29. 306. 
J. Aſſiſe of Rent, the Tenant ſaid, that the Land put in View is an Acre 
Kc. the Plaintiff may ſay that it is a Houje, Br. Aſſiſe, pl. 497. cites 
- mu it 2 Man appears as Bailiff in Aſſiſe, the Plaintiff ſhall not have any 

thing to ſay that he is not Bailiff ot the Detendant, per Townthend 5 quod 
nemo negavit. Br. Afliſe, pl. 86. cites 15 H. 7. 17. . 
9. In Aſliſe, if the Tenant pleads Bar and gives Title to the Plaintiff, A where 
and deſtroys the ſame Title, there it ſuffices for the Plaintiff to maintain the the Tenant 


| . 5 ays that þ 
ſame Title without more. Br. Titles, pl. 38. Cites 3 E 4.18. 2 til 


> 
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657 O diſſeiſed 


who inferfed the Plaintiff upon whom he entered, it ſuffices for the Plaintift to ſay that D. did not dilſeiſe the 
Plaintiff without more. Br. Titles, pl. 38. cites 3 E. 4. 18. 


Hy it the Defendant pleads Recovery againſt a Stranger, and the Title of the Plaintiff meſne, it ſuffices 


for the Plaintiff to ſay that Nul tiel Record. Ibid. 
So it ſeems upon Eftate upon Condition &c, Ibid. 


the Plaintiff ought to make Title; for he cannot traverſe the Bar without making Title, but by ſeveral 
be may ſay that Paſſa by the Deed ; but in this Caſe 9 E. 4. ſome were contrary to the other of the 
Juſtices. Ibid. _ | | | | | 


10. If in an Aſſiſe againſt two each takes the intire Tenancy and pleads 
in Bar, and the Demandant ſbews how they are fointenants &c. 22 che 
Opinion of Keeble was, that he muſt anſwer to the Bars, becauſe it ap- 
pears to the Court, that each of them is Tenant of a Motery, for Which 
he may well anſwer, and then when he has pleaded tor the whole his 
Bar ſhall not be taken ro be void as to the whole, but for his own 
Moiety good, and tor the other void. Kelw. 117. a. pl. 58. Caſus in- 
— — L . 


Butif the Defendant makes Bar, and gives Colour to the Plaintiff, and no Title in Fa, there by ſeveral 


9% if the 


= AH 


(Z. a) Replication. Title therein. 


1. SSISE againſt two, the one pleaded to the Aſjiſe, and the other in 
A Bar by Deed of Feoffment of the Grandfather of the Plaintiff with 
Warranty, as Affignee, and ſpeweñ both Deeds; the Plaintiff ſaid, not con. 
feſjing the Deed, that his Grandfather was ſeiſed of Fee and Right, and dud 
feiſed, and he entered as Heir &c. and was ſeiſed &c. and a good Title 
without ſhewing how he came to it after &c. Br. Aſliſe, pl. 144. cites 
9 Aff. 11. | 
, 2. Aſſiſe again/ two, the one pleaded a Releaſe of all Adl ions perſong! 
without taking the Tenancy, and the other pleaded Fointenancy with 4 
Stranger not named to the Writ, and the Plaintiff choſe him who pleaded the 
Releaſe for his Tenant, by which the Aſlſiſe was awarded to Inquire of 
the Tenancy, and found that he who pleaded Jointenancy had nothing, 
and that he tubo pleaded the Releaſe was Tenant, and upon this he pleaded 
the Releaſe ut ſupra without taking the Tenancy, and found tor the 
Plaintiff, acd he recovered ; and fo ſee the Aſiſe once awarded upon the 
Tenancy, and after upon the Matter; and if the Plaintiff replies to the Re- 
leaſe that after this he was ſeiſed and diſſeiſed, and found for him, he ſhall 
recover without making Title; and becaule he who pleaded the Releaſe 
did not take the Tenancy, nor plead any thing to the Right bur a Re- 
leaſe of Actions Perfonal, theretore the Judgment was affirmed in a 
Writof Error. 19 E. 3. 3. and fo ſee that the Plaintiff did not reply here 
* the Tenancy was inquired ; Quod Nota. Br. Aſſiſe, pl. 215. cites 19 
3. If I bring AMiſe, and the Tenant pleads in Bar, and I make Tithe 
that it was found by Office that my Father was ſeijed and died, and held of | 
the King, and I ſued Livery and entered; Fudgment &c. and pray the Af 
fiſe, the Title is not good, becauſe he does not allege Seijin in Fatt; tor 
where he claims by his Ancettor, he alleges Seiſin in Fact, tor % Office 
is only for the King, and /bal/ not ſerve the Plaintiff ſor Title; for it may 
be that the Office is falſe ; but contra where a Man claims by the King as 
in Mortdanceftor ; it ſuffices to fay that it was found by Otfice that che 
Anceſtor held of the King, and died ſeiſed, the Heir within Age, by 
which the King granted the Ward to the Detendant ; Judgmen: &c., 
for there he claims by the King, and the Office ſuffices tor the King; 
contra where he claims by the Party. Br. Titles, pl. 39. cites 5 E. 4. 3. 
4. In Aſſiſe by Dean and Chapter of Rent iſſuing out of 3 Acres, the De- 
fendant anſwered as Tenant of the Franktenement of 2 Asres, and as to aug 
Rent iſſuing out of one Acre he pleaded Fointenancy with F. N. of the Feoti- 
ment of W. P. and if &c. Nul tort &c. and to another Acre that he had 
nothing in it the Day of the Writ purchaſed, nor ever after, and if found 
that it be not &c. Nul tort &c. and to the 34 Acre that the Predeceſſor 
of the Plaintiff was diſſeiſed, and none was ſeiſed after &c. & non alloca- 
tur; For Dean and Chapter ſhall have Aſſiſe of Diſſeiſin done to the Prene- 
ceſſor &c. and to the firſt Plea the Plaintitt-maintained his Writ that ſole 
Tenant &c. and to the other that Tenant as the Writ ſuppoſed &c. and 
ſo ſee where he ſhall maintain his Writ &c. and ſee that he pleaded in! 
Manner Nontenure to the one Acre, which js 10 Plea in Aﬀaiſe, as it i- 
ſaid often elſewhere, but ſhall ſay that No Tenant of the Franktencret u. 
named in the Writ. Br. Aſſiſe, pl 499. cites 1 E. 5. 4. 3 
S. If in Aſſiſe the Tenant pleads in Bar that his Father was ſeiſed, as. 


Demandant died, and that he as Son and Heir enter'd, and gives Colour to the Dc- 


replies that 
be was ſeiſed 


mandant, he may reply that he himſel; was ſeiſed, till by the Father c, t. 
Tenant diſſeiſed, and that he made continual Claim, ond after the Deat! . 


8 
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Aſliſe. 233 
the Father enter d, and was ſeiſed till &c. and yet he founds his Title Sranger c/- 
upon his own Poſſeſſion. Kelw. 103. a. pl. 5. Caſus incerti Temporis. a ho 


| : injecfed the 
Tenant, upon whom he enter d, and was ſeiſed till &c. Kelw. 103. a. b. pl. 5. 


6. In Aſſiſe the Tenant pleaded the Feoffinent of the Demandant with But if the 
Warranty, and the Demandant replies that after this Feoff ment a Stranger Demandant 
was ſeiſed in Fee, and infeoffed the Demanadant in Fee, and jo ke was ſeiſed _ by 3 
till by the Tenant diſſeiſed. Keble argued that this is no good Replica- Feen s- 
tion, without ſhexing how the Stranger coms to this Land; tor it ſtands in- Stranger va; 

different to the Court, whether the Stranger came to the Land by Title ve, ard 

or Diſſeiſin, and then it muſt be intended moſt ſtrongly againſt him that _ / ” ” 4 

pleads it; tor when a Man is in by Right, as it is conſeſs d the Tenant / 1 5 

was, it all not be intended that the Land is rightfully out of him, Vim, this 
without ſhewing How, and the Demandant cannot make his Title at had been a 

large, becauſe the Tenant in his Bar has convey'd the Land to himſelf 1 

by the Demandant, and to this Intent the Title is not good. Kelw. ſce, 8 


; : . gg * ſcent binds 
112. a. b. pl. 41. Caſus incerti Temporis. | | every body, 
”. 7 42 | : and it is not 
material whether he that died ſeiſed came to the Land by Diſſeiſin or otherways, becauſe by the Dying 
ſeiled the Entry of every Man is roll'd ; per Kevle, Arg Ibid. do if the Demindant rep!i:s har 
the King cas intitled by Office, and convey d the Landi to him; for every one is bound by the Office; per 
Keble, Arg. Ibid. 5 | h . 
But the Reporter cites 38 H. 6 2. in the End of the Plea, and 28 H. 6. 5. in the End of the Pleay 
and 28 H. 6. 5. in the End of the Plea, and 9 H. 6. 4. S. P. contra, 


(A. b) Recovery upon other Title than ſet forth in the 
55 Count &c. 155 


1. IN Aſſiſe of Rent the Tenant made Default, and it was demanded what 
Kent it is, who ſaid Rent-ſervice. The Afiſe ſaid that the Land 

was out of the Fee and Seigniory of the Plaintiff, but he and thoſe whoſe 
tate he has, have had Rent out of that Land Time out of Mind, and the 
Plaintiff in Aid of ir ſhewed forth a Deed, by which he purchaſed th: Rent, 
but no Deed of Commencement of it, and the Plaintiff recover'd by Award; 
quod nota, ae 4. that he. ſaid that he deirnaded Rent-([croice, 

& nota bene. Br. Aſſiſe, pl. 188. cites 13 Af; 4. 


— — — — — — — 


. b) Judgment. And what recover d. 


I. A 8818 E by M. of the intire Land, and becauſe upon the Pleading 
e and Demurrer upon it, it appear'd that the Plat; had Litie 
but to the Moiety, and the Tenant having Title to the other Moiety, it was 
awarded that rhe Plaintiff thall recover bur the Aloiety; quod nota. Br. 
Aſliſe, pl. 493. cites 8 Aff. 33. 5 — 
2. Aſliſe of 20 J. Rent, and the Teaaut H ανννx Derd, ly ce hich the Piain- 
iff had leaſed to him by Deed for Ie, roidring the Rent, aud as to 42 5. 
fhewed a Releaſe of the Plaintiff, which ws - cee, and yer the Piaint 
all not abate, tor ths docs act H dt in hat, as it ſeems, for-th;s Part; 
otherwiſe it ſeems ot Receipt of Part pending the Writ; ond to the 54.5 
| 5 | : 


7 


1 
1 


— £ * a — 
8 a — - : TJ 1 — 2 => LG 
4 
2*—— > - — re 8 
o - — — —— 2 is = — 
13 33340. * — 1 = — 
— 4 - 
ay - 


— 2 _ 2 
__ . -- - : _— wy 
* * 2 N 
— —— — 2 
bo 4 6 3 22 — 
- — _ _ 
— R — 
I - N 


— 


Aſſiſe. 


of the Rent reſerved upon the 


he [aid that he himſelf, viz. the Tenant for Life, had brought Aſſiſe avant 
is Plaimiff for Diſſeiſin done by him of 5 Land an. he 15 Pie 
whereof &c. againſt the Plaintiff his Leſſor, where it was found that the 
Plaintiff his Leſſor had diſſeiſed him, by which it was awarded that 1b. 
Leſſee recover Seiſin &c. and ye gave the leſs in Damages by reaſon 

aſe, and recoup'd the Damages for the 
Time that the Leſſor was 'Tenant by Diſſeiſin, and for his Time he js 
ſerved of his Rent, and demanded Judgment as to this Parcel &c, ang 


for the Rent due after the Recovery, he ſaid that he had been at all Times 


ready to pay, and yet is, and tender'd the Money in Court; and the other 
averr'd that he had not been at all Times ready &c. Per Herle, This is 
no Plea, by which he awarded the Aſſiſe, which ſays that the Rent of 
one Term was arrear before the Diſſei/in of the Land, and another Term was 


arrear after the Recovery in the Aſiſe, and the Leſſor diftrained, and the 


Leſſee made Reſcous, and would not pay without Acquittance to the Damage 
&c. and they were compell'd to ſever the Damages from the Rent arrear 


Before the Recovery, and from the Rent arrear after the Recovery, and it 
was awarded that he recover the Rent of 2 Terms, and Damages 100s, 


and ſo note that the Rent due before the Diſſeiſin was not loſt by the 


Diſſeiſin. Br. Aſſiſe, pl. 141. cites 8 Aff. 37. and Trin. 4 E. 3. ac- 


cordingly. „ 5 ; 
3. Aſſiſe againſt A. and others, and it was found that the Baron was 
ſeiſed in Fee, and infeoffed the Plaintiff after that he had married A. the 


| Defendant, and the Guardian affigned her Dower, who was ready to be 

Attendant to whom the Court ſhould award, and the A/fiſe is brought 

againſt the Heir and A. Feme of the Fatber, and it was awarded that the 
Plainti 


ff recover 2 Parts, and the Feme retained the 3d Part in Dower; 
for ſhe was no Party to the Diſſeiſin, and the 3d Part of the Damages 


was recoup'd ; quod nota. And it is ſaid there in the End, that it Aba- 
tor or Diſtiſer affigns Dower, the Feme thall plead in Bar againſt the 
Heir, if no Covin was in her. Br. Aſſiſe, pl. 181. cites 12 Aſſ. 20. 

4. In Aſſiſe of the Chappel of B. the Plaint was of a Houſe and 3 Acres, 
with the Appurtenances, and the Caſe was, the Plaintiff was in of the Col- 
lation of F. N. who Right had, and the Defendant made Suggeſtion to the 


King that it was of his Patronage, and gain d Collation of him, and ouſted 


the Plaintiff, and he brought Aſſiſe and recover d, and the Value of a Near 


alſo, which was paſs*d after Verdict; but Trin. 15. ſuch Judgment was re- 
verſed, becauſe it was of Damages after Verdict; and alſo the Plaintiff 


in his Title made himſelf Guardian, and not in the Original. Br. Aſ- 


ſiſe, pl. 18). cites 13 Aff 2. 5 N 
5. Aſſiſe of a Place containing in Length 40 Foot, and in Breadth 20 Foot, 
and found for the Plaintiff, by which the Plaintiff recover'd, and found 


no Damages; for the Place was amended by Building, and well, and ſo no 


Damages awarded. Br. Aſſiſe, pl. 194. - cites 14 Aſſ. 13. 
6. A Deed of Confirmation which makes the Eftate of the Plaintiff, may 
be found by Verdict at large, tho the Deed was not pleaded but given in 


Evidence. Contrs of a Deed which does not make the Eftate, and is not 
_ pleaded, and the Plaintiff recover'd, and Damages tax'd by the Jury, 
and Damages taxed pending the Writ, Br. Alle, pl. 219. cites 18 
Al. 3. „ 


7. In Aſſiſe the Tenant pleaded Releaſe, bearing Date in a Foreign Coun- 


75, and the Plaintiff denied it, and thereupon were adjourned into Bank, 
and at the Day the Texant made Default, whereupon the Aſſiſe was 


awarded at large. Per Shard, if the Deed had been found falſe, the Plain- 


tiff by releaſing his Damages might have Fudgment of the Land, and the 


Entry in the Roll ſhall be Quod petens petit, quod non inquiratur de Dam- 


nis, and not that he had releaſed his Damages &c. Fitzh. Aſſiſe, pl. 


125. eites 22 E. 3. 4. 4 
E . in 


ww te. A wwe © 


_ 


— 80, 


on os” * 


. In Aſſiſe a Prior Plaintiff ſhall recover the Arrears of his own Time, The Plain- 
and * of the Time of his Predecę or, and of a Term - "op the Adjournment — recover. 4 
of the Aſſiſe; for it was in Aſſiſe of Rent. Br. Aſſiſe, pl. 30g. cites 29 , 5 
Afl. . | 8 | encurr'd after 
| EE : _ | | the Adjourn - 
ment of the Aſſiſe, viz. the Rent of this Quarter with his Damages. Br. Aſſiſe, pl. 330, Clics 31 
Aſſ. 31. | | 2 
It * ſaid for Law, that in Aſſiſe of Rent the Plaintiff may recover all the Damages againſt the Te- 
nant, tho he has not been Tenant but one Month, and the Arrears by 20 Years by the Statute. Quære 
by what Statute. It ſeems to be by the Statute of Glouceſter, 101. Br. Aſſiſe, pl. to. cites 33 H, 
6. 46. * 8. P. Br. Aſſiſe, pl. 443. | 


9. By Affiſe of Office cum Pertinentiis, he ſhall recover all that is ap- 
pendant to it. Per Shard, this is true upon Ancient Title only, and not 
upon a new Grant. Br. Aſſiſe, pl. 308. cites 30 Aſſ. 4. 5 

10. In Annuity a Man recovered Damages in Aſſiſe to ebe Value of the 
＋ * =" aha pending the Writ till Judgment. Br. Aſſiſe, pl. 4). cites 

. MD e 

5 g I * Treſpaſs, if the Termor for Nears is ouſted, the Leſſor ſhall have 

Aſpſe, but not recover Damages; tor the Termor has the Poſſeſſion, and 
only he is damnified; per Brian J. Quod non negatur. Br. Aſſiſe, pl. 
83. cites 15 H. J. 4. . i | 
12. The Judgment is Ouod recuperet Sejnam. Arg. 10 Mod. 
125. Es 1 8 
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122 
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(C. b) Damages. Charged with Damages who, where | 
there are ſeveral Occupiers & c. e 


one named &c. Parle ſaid, that the Diſſeiſor is not 5 
and therefore prayed that the Tenant anſwer the Damages. Perſey ſaid this 
is no Reaſon but for his own Time, for it may be that the Plaintiff has 
omitted others; but becauſe the Diſſeiſor was not ſufficient, therefore the 
Plaintiſf ſpall have Fudgment to recover the intire Damages againſt the Te- 

nant ; and *tis ſaid, that Greene awarded in Kent, that where ſeveral 

were named who had the Occupation, and none was ſufficient but the 
Tenant, therefore the Tenant was charged of all the Damages. Br. 
Aſſiſe, pl. 318. cites 31 Afl. 5. ws 5 


i. A Sſiſe againſ ſeveral, it was found that the Plaintiff was Ales by. 
| | ufticienr, 


For more of Aſſiſe in General, See Dilſeiſin, Entry, Bortdanceſtor, 
Nontenure, Preſentation, and ocher proper Tires. = 
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Attachment. 


(A) How conſidered. 


I. N Attachment is a Non Omittas in itſelf, and therefore the She. 
riff may break his Houſe to take him; per Coke Ch. J. Roll. Rep. 
336. Hill. 13 fac: B. R. Briggs's Caſe. 5 
2. An Attachment after a Decree for Diſmiſſion, is in Nature of an Ex- 
ecution at Law, and a General Pardon may pardon the Contempt, but 
not the Debt. Fin. R. 253. Trin. 28 Car. 2. Bartram v. Dentet. 
On a Moti- 3. Upon a Motion for an Attachment for not returning a Mandamns, 
OT _— Holt Ch. J. ſaid, that an Attachment in Chancery on an Alias and Plu— 
an Alias ies is returnable in this Court, and ig not meerly for Contempt, but is real- 
Mandamus, ' ly an Action whereon the Plaintiff ſhall recover Damages for the Delay 
Holt Ch. J. in not executing the Writ; and we have without Reaſon gone on in 
aid, it had Imitation of Chancery. It is a Contempt not to return the firſt Manda- 
mus; therefore let a Return be made within a Week. 12 Mod. 164. 
ed, but not Hill. 9 W. 3. Anon. | 1 | 
frequently, . 
and that there are two Sorts of Attachments upon a Mandatory Writ, the one entitles the Party to 


his Action for Damages, and that muſt be on the Pluries; and the other puniſhes the Contempt, 
v hich may be on an Alias. 12 Mod. 348. Paſch. 13 W. 3. ES | | 


4. Upon an Attachment, the Party is only to anſwer Interrozatories, and 
if he can ſwear off the Contempt, he is diſcharged ; and Ignorance ot the Law 

cannot be pleaded in Juſtification ot an Act againſt Law, but may be of. 
tered in Mitigation, per Holt Ch. J. 12 Mod. 348. Paſch. 12 W. 3. 


—— 5 — Sc 


„ Of what Things. 


1. NM Debt, Treſpaſs &c. a Man ought not to attach the Defendant . 
the Horſe upon which he rides, where he has other Goods by which 
he may make the Attachment, and therefore it ſeems that if there be 16 
ther Goods, that then the Officer may attach him by the ſame Horſe on 
which he rides. Br. Attachment, pl. 23. cites F. N. B. 93. (H) (J.) 


It cannot be 2. A ſingle Thing only ought to be attached; Per Powell J. And 


of Cern out of per Treby Ch. J. it ought to be a reaſonable Diſtreſs to compell the Pe- 
if rich tendant to appear. 2 Lutw. 1457. Hill. 9 W. 3. Hardgrave v. Ward. 
tis to be kept - . 3 3 . 

by the Bailiff, and he ought not to deliver them out of his Hand to the Plaintiff, Cro. E. 230. p! 
20. Paſch. 33. Eliz. 3. B. R. Mead v. Bigott.—3 Le. 1 | : | | 


3. Goods diftrained or impounded cannot be attached. Cro. E. 691˙ 
pl. 28. Trin. 41 Eliz. C. B. in Caſe of Humphrey v. Barns. 


=tE) Forteitur: 


— — „ 1 
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Attachmen t. 


(C) Forſeiture of the Goods &c. attached. In what 
Caſes. 


1. HE Defendant jaſtiſed, becauſe the Plaintiff was attached by 
Writ, upon Plaint in Court Baron, and made Default at the Day, 
by which the Attachment is ſorfeited, Quære, for it is not adjudged. 
Br. Attachment, pl. 2. cites 28 H. 6. 9. 3 
2. If Defendant is returned attached in Treſpaſs by 20 Sheep, or ſuch like Br. Attach- 


Pretii &c. be 7s eſo;gned at the Day, as he well may; and at the Day Ten 0 3. 
makes Default, he ſhall forfeit the Attachment. Br. Forteiture de Terres, Mow _ 
JJ %% pm Billing, 

3. So it he had made Default at the Day of the Return of the Attach Wang, and 
ment, and had not been Eiſoined, Quod nora; and per Aſhton, if he ap- Nedham, 


. G 
pears at the Day of the Attachment, or at the Day of Eſſoin returned, agony 


he ſhall ſave the Attachment, otherwiſe not. Br. Forfeiture de Ter- by Prece/s 
res, pl. 3. cites 34 H. 6. 29. Bur nota, there the Caſe in the Margin, ot of Curt 


becauſe by the Eſloin the Goods were ſaved ; therefore per Cur. Writ ** 
ijued to deliver the Goods, and thereſore they thall nor be forfeited by fendant does 


Default at the Day of Efloign, Quod nora. not appear, 
| 5 TT ET _ | £ —. the Attach - 
ment is forfeited to the Lord of the Manor. Br. Attachment, pl. 19. cites 34 H. 6. 49. — But it is ſaid 
there, that T. 37 H 6. it was held by Aſhton, Danby, Moy le, Davers, and Choke, that no Goods attached 
ſnall be forfeited but in Courts of Record, and not upon Juſticies in the County; but contra inde M. 32. 
H. 6. But this Matter is not reported in 37 H. 6. and in the Caſe of the Prioreſs of Rumney, there it 
was taken that the Attachment in Court Baron ſhall be forfeited; for it is in vain to make an Attach- 
ment, Si nini! inde evenerit.— Br. Forfeiture de Terres, pl. 4. cites the ſame Caſes accordingly, and 
that by 32 H. 6. the Attachment is forfeited before the Sheriff or in Juſticies; and ſays, that fron: 
hence it ſeems that it is forfei.ed, for the Court of the Sheriff is only a Court Baron, | 


4. Where the Defendant is returned attached by ſuch Chattels up- Br. Eſſoigne, 
on Writ of Attachment, in Debt &c. and at the Day he is efſoign- 92 nes 
el, and at the Day ot Eſſoign adjourned the Defendant makes De- 
fault, yet the Goods attached are ſaved, notwithſtanding the Default 
after; per Cur. and yet it he had made Default ar the Day of the 
Attaehment returned, the Goods had been clearly forfeited, Quod 


nota &c. Br. Attachment, pl. 11. cites 21 E. 4. 78. 


5. In Treſpaſs, if the Sheriff attaches a Cow, the Property is net out Br. Forfei- 
of the Defendant till he has made Default, and it the Sheriff attach- ture, „ 
es the Cow, and leaves the Cow with the Defendant, yer it he makes my —.— 

Default at the Day, the Cow is forſeited, and the Sheriff may take 1 

it, and might have taken the Cow with him at firſt it he would, 5. C & S. P. 

Quod nota, per Cur. Br. Attachment, pl. 10. cites 9 H. 7. 6. e 

| | : | © 1 5 ut where 

he attaches it, and leaves the Goods with the Defendant, there he hath nothing to do with the 

Goods attached, till Default be made at the Day. e | £ 


For more of Attachment in General, See Afſiſe (), Contempt, 
Summons, and other proper Titles. 5 
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niſter v. 


Attainder. 


(A) In what Caſes. 


Br, Efcheat, 1. X Man ſeiſed of Land had Iſſue 2 Sons, the eldeſt had Iſſue a Daus l. 


pl. 23. cites | ter, and did Felony, and was taken and impriſoned, and became 
S.C lor, and after he prayed his Clergy, and was retaken to Priſon, and 


that where 


Judgment is who was Uncle to the Daughter oufted her, and ſhe brought Allite, and 
not given recovered by Jud t; and fo it ſeems that a Man is not attainted by 


rhere can be i . 5 | RO 
25 Verditt nor Conjeffpon without Fudg ment; for there was a Confeſſion, but 


nor Sei ſure 


i bere there died the Father died, the Daughter enter gy 1 


cites 8. C. Br. Corone, pl. 165. cites 20 E. 4 5.S P. 


Upon Attainder by Utlawry, Verdict, or Confeſſion, which are commonly ſaid the three Manners 
of Attainder of Felony, Murder &c. Judgment muſt be given upon every one of them, otherwiſe it ſhall 


not be ſaid an Attainder. Perk. S 27. | 


An Attainder is Convict imm of a Perſon of a Crime whereof he was not convicted before, for he cannot 
be twice attaint. Arg. Pl. C. 397. Earl of Leiceſter v. He don. An Indictment of Treaſon is only 


an Accuſation, but an Attainder is Proof. Jenk. 243. pl. 26. + 5 
Every Man attainted is convicted, but every Man convicted is not attainted, for he that is artainted or 


adjudged is convicted and more, & ex Vi Termini, this extends to him that is condemned. 11 Rep. 60. 


in Dr. Foſter's Caſe. They are frequently uſed as ſy nonimous &c. 2 Show. 382. 5 
The Difference between a Man atrainicd and convicted is, that a Man is ſaid Convict before he has Judg- 
ment, as if a Man be convicted by Confeſſion, Verdict, or Recreancy ; and when he has his ſudg- 
ment upon the Verdict, Confeſſion, or Recreancy, or upon the Outlawry or Abjuration, then is he 
ſaid to be attaint. Co. Litt 390. b. 391. a. e 
There are two Sorts of Attainders; the one is after Appearance, and that in 3 Manners ; by g e 
by Battle, or by Verdict, the other wpon Proceſs to be ontlazved, which is an Attainder in Law. Co. Li 


2 — * —_ 1 * a ith. mm. 
— — 


: (B) Attainted Perſon, What he 1s capable of, and How 
e protected and conſider d in Law. : 


1. A Man attained cannot vouch; if he ſhould be allowed to vouch. 


I is Murder 2. Albeit Judgment be given againſt a Man in Caſe of Treaſon or Fe- 


to kill an lony, et his Body is not forfeited to the King but until Execution fe- 


av" agg mains his own, and therefore it before Execution he be lain without Au- 


Hawk. Pl. thority of Law, his Wife ſhall have an Appeal; tor notwithſtanding the 


C. 80. cap. Attainder he remain'd her Husband, and atter ſuch Attainder his Body 
31. S. 15. may at the Suit of a Subject be taten in Execution upon a Fudgment or Sta- 


ſays t is rute &c. and he may be executed for Treaſon or Felony, not withſtand- 
agreed. 


A- 


) 


Truſſel, S. C. where Debt was brought on a Bond, and the Defendant pleated that he was in 
| ut 


Judgment wanting. Br. Aſſiſe, pl. 439. cites 8 E. 1. and Fitzh. Aſſiſe 42 1. 
of the Land. Br. Forfeiture de terres, pl. 28 cites + 4 Aff 4 ———+ Br. Forfeitures de terres, pl. 8. 


RET. 


r 


— mm TICS 
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Attainder. 239 : 


by 2 J. contra Walmſley, it was adjudged that he ſhould anſwer. 2 And. 38. 
— be 31 awarded to anſwer. 3 laſt. 215. S. P. 5 
15 Car. 2. B. 


pl 25.8 C 
S. P. per Cur. Sid. 160, in p 


13. Mich, 


4. If any Perſonal Wrong be done him during his Attainder, when he 
is pardoned he may have Action for it; per Anderſon and 2 Juſtices. Cro. 
E. 516. Mich. 38 & 39 Eliz. C. B. in Caſe of Baniſter v. Truſſel. 

5. A Perſon attainted may purchaſe, but it ſhall be to the King's Uſe. S. P. admit- 
There can be no Reftitution of Blood without Act of Parliament, but a ted, Arg. 2 
pardon enables a Man to purchaſe; and the Son who is begotten after, = ve. 
cho an Elder be living, ſhall inherit thoſe Lands. Bacon's Uſe of the ges . © 


nables v. 
| | | : S. P. Arg. 10 
Mod. 121. 359. in Caſe of Thornby and Fleetwood. 


6. Land was deviſed to A. the Remainder to him that is next of Blood. 
Per Doderidge and Houghton J. The attainted Perſon may take by this 
Deviſe. 2 Roll Rep. 256. 254. Mich. 20 Jac. B. R. in the Caſe of Perin 

J. An attainted Perſon, tho* pardoned, cannot take by Deſcent ; per If a Perſon 
Barkley J. Arg. Cro. C. 477. pl. 5. Trin. 13 Car. B. R. 8 2 be 

3 aten or 

maimed, or a Woman be raviſhed, and are afterwards 22 they ſhall have Action of Battery, 
Appeal of Mayhem, or Rape. 3 Inſt 215. cites Lib. Intrat. Co. 247, 248.—— Arg. 10 Mod. 


116 361. 


8. A Perſon attainted may be challenged as a Juror. Co. Litt. 138. 
9. A Perſon attainted ot Treaſon or Felony cannot be an Approver. 2 Jenk. 84. 
Hawk. Pl. C. 205. cap. 24. S. 4. 5 pl. 63.8. k. 


according» 


ly . for he is dead in Law. 
10. A Perſon attainted of Treaſon or Felony cannot bring Appeal of 


Death while the Attainder is in Force, tho' afterwards he may. 2 
Hawk, Pl. C. 193. cap. 23. S. 18. ” 


(C) Forfeited by Attainder. What. 


WI ERE the King is intitled by Office that H. &. was ſeiſed in bee, Br. Office 
9 and leaſed for Life to F. H. and after H. S. was attainted of Trea- devant &c. 
ſon, and that J. H. is dead, and that 4. is enter d, by which Scire Facias bl. Af mo 
i3 awarded againſt M. if he comes and ſays that F. H. was ſeiſed in Fee, * OS 
and died ſeiſed, and he is Heir, this is no Plea without intitling himſelf be- 
fore the Forfeiture, or ſpewing How H. S. diſmiſs d himſelf, notwithſtanding 
he traverſes that H. S. had nothing at the Time of the Forfeiture. Br. 
Scire Facias, pl. 158. cites 40 Afl. 24. 3 5 
2. If a Man be attainted of Felony, and it is found by the ſame Tngueft Contra if it 
that he has Goods in the Cuftcdy of I. NM. Scire Facias ſhall not iſſue. Br. be bound by 


* 


Scire Facias, pl. 139. cites 36 H. 6. 26. Per Forteſcue Ch. J. 5 A 
Co” orteſcue 
Ch. J. Note the Difference. Brocke ſays the Reaſon ſeems to be, inaſmuch as it is not Part of the ons 
3 in 1 hoſe ſoe ver Cuſtody they are Contra of the other Inqueſt. Br Scire Faciax, pl. 139. cites 
—-JH 6. 25. . - — Es | - | 


3. HH 


238 : 
hb 
al 

\ | F I 
|. Attainder. 
Wert i 
* py 2 DES 2 = E 
Wilt (A) In what Caſes. ; 
0 Br. Eſcheat, 1. A Man ſeiſed of Land had Iſſue 2 Sons, the eldeſt had Iſſue a Daug f. 
1 pl oy Cites ter, and did Felony, and was taken and impriſonea, and became 
Sow! | 5.— Appellor, and after he prayed his Clergy, and was retaken to Priſon, and 
1 It ſeems, 2 . 3 7 
10 that where there died; the Father died, the Daughter entered, and the younge/? Hon 
„ Judgment is who was Uncle to the Daughter cuſted her, and ſhe brought Alliſe, and 1 
WAH not given recovered by Judgment; and fo it ſeems that a Man is not attainted by ©. 
. f re = Verdict nor Conjeſfion without Fudgment ; tor there was a Confeſſion, but ; 
Wn nor Seifure Judgment wanting. Br. Aſſiſe, pl. 439. cites 8 E. 1. and Fitzh. Aſſiſe 421. 
I of the Land. Br. Forfeiture de terres, pl. 28 cites + 4 Aff 4 ———+ Br. Forfeitures de terres, pl. 28. | 
| cites S. C. Br. Corone, pl. 165. cites 20 E. 4 5. S P. 55 m 
r Upon Attaipder by Utlawry, Verdict, or Confeſſion, which are commonly faid the three Manners A 
n of Attainder of Felony, Murder &c. Judgment muſt be given upon every one of them, otherwiſe it ſhall 1 
e not be ſaĩd an Attainder. Perk. 8 27. | | ; | 
11 1 An Attainder is ConviQion of a Perſon of a Crime whereof he was not convicted before, for he cannot 
„ be twice attaint. Arg Pl. C. 397. Earl of Leiceſter v. Hey don. An Indictment of Treaſon is only 
MH. | an Accuſation, but an Attainder is Proof. Jenk. 243. pl. 5. | Os 
| Every Man attainted is convied, but every Man convicted is not attainted, for he that is attainted or 'F 
F adjudged is convicted and more, & ex Vi Termini, this extends to him that is condemned. 11 Rep. 60. 5 
n in Dr. Foſter's Caſe.— They are frequently uſed as ſy nonimous &c. 2 Show. 382. 
. (1 The Difference between a Man atrainied and convicted is, that a Man is ſaid Convi# before he has Judg- 
n ment, as if a Man be convicted by Confeſſion, Verdict, or Recreancy ; and when he has his ſudg- 
„ | ment upon the Verdict, Confeſſion, or Recreancy, or upon the Outlawry or Abjuration, then is he [ 
MH ſaid w he attaint. Co. Litt 390. b. 391. a2. 1 | „ | 
- | _ I Thereare two Sorts of Attainders; the one is after Appearance, and that in 3 Manners ; by rn. J 
„„ by —_ or by Verdict, the other hn Proceſs to be outlazved, which is an .2ttainder in Law. Co. Litt 
(B) Attainted Perſon. What he is capable of, and How 
| 5 | | 9 . | : : | 
protected and confider d in Law. 
1. A Man attained cannot vouch; if he ſhould be allowed to vouch. (: 
I be would be admitted to be a Plaintiff or Actor, whereas he p 
is diſabled to ſue. Jenk. 209. pl. 43. cites 4 E. 4.9. 6E. 4. 4. and 8 E. po 

2. Fitzh. Voucher, 237. 5 ny 5 5 5 fo 

It is Murder 2. Albeit Judgment be given againſt a Man in Caſe of Treaſon or Fe- \ 
00 Kill 2 lony, yet his Body is not forfeited to the King but until Execution fe- 8 
pied mains his own, and therefore if before Execution he be ain without Au- 
Perſon. 5 5 3 . b 
Hawk. Pl. thority 0 Law, his W ife ſhall have an Appeal; for notwithſtanding the 77 
C. 80. cap. Attainder he remain'd her Husband, and after ſuch Attainder his Body I 
3T. S. 15. may at the Suit of a Subject be taten in Execution upon a Fudgment or da- Wm 
ez Tute &c. and he may be executed tor Treaſon or Felony, notwirhſtand- 0 

* ing ſuch Execution had againſt him. 3 Inſt. 215. In 
Cro. E. 516. 3, A Man attainted of Felony may be ſ#cd for Debt or Treſpaſs during 35 


NE, IR. the Attainder, but he cannot ſue. Jenk. 209. pl. 43. cites 25 Eliz. Ba- 

Elis Ba. niſter's Caſe. | ——.— 

niſter v. | 
Truſſel, S. C. where Debt was brought on a Bond, and the Defendant pleated that he was attaintes , 
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* 
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but by 3 J. contra Walmſley, it was ad) that he ſhould anſwer. ———2 And. 38. pl. 25. 8. 2 
and he was "x W to anſwer.——z3 Inſt, 215. S. P.  S.P. per Cur. Sid. 160. in of. 13. Mich 
15 Car. 2. B. . , 


4. If any Perſonal Wrong be done him during his Attainder, when he 

is pardoned he may have Action for it; per Anderfon and 2 Juftices. Cro. 
E. 516. Mich. 38 & 39 Eliz. C. B. in Caſe of Baniſter v. Truſſel. 

| 5. A Perſon attainted may purchaſe, but it ſhall be to the King's Uſe: S. P. admit- 
There can be no Reffitution of Blood without Act of Parliament, but a ted, Arg. 2 
Pardon enables a Man to purchaſe; and the Son who is begotten after, _ ve. 
tho an Elder be living, ſhall inherit thoſe Lands. Bacon's Uſe of the nabe, „ 
Law, 42- 


Harris. — 


| | S. P. Arg. 10 
Mod. 121. 3 59. in Caſe of Thornby and Fleetwood. 


6. Land was deviſed to A. the Remainder to him that is next of Blood. 
per Doderidge and Houghton J. The attainted Perſon may take by this 
Don. 2 Roll Rep. 256. 257. Mich. 20 Jac. B. R. in the Caſe of Perin 
v. Pearſe. —- 
J. An attainted Perſon, tho' pardoned, cannot take by Deſcent ; per If a Perſon 
Barkley J. Arg. Cro. C. 477. pl. 5. Trin. 13 Car. B. R. AAttainted be 


Ddieaten , 
maimed, or a Woman be raviſhed, and are afterwards pardoned, they ſhall have Action of Battery, 


Appeal of Mayhem, or Rape. 3 Inſt 215. cites Lib. Intrat. Co. 247, 248 ——— Arg. 10 Mod. 
016.-361;- | | | 1 ; 


8. A Perſon attainted may be challenged as a Juror. Co. Litt. 158. 
9. A Perſon attainted of Treaſon or Felony Cannot be an Approver. 2 * * p 
Hawk. Pl. C. 205. cap. 24. S. 4. N wi 
| ly; for he is dead in Law. 


10. A Perſon attainted of Treaſon or Felony cannot bring Appeal of 


Death while the Attainder is in Force, tho' afterwards he may. 2 
Hawk. Pl. C. 193. cap. 23. S. 128. i ar wor, © 


tt. At. th, 


(c) Forfeited by Attainder. What. 


W. ERE the King is intitled by Office that H. S. was ſeiſed in Fre, Br. Office 

: and leaſed for Life to F. H. and after H. F. was attainted of Trea- devant &c. 
fon, and that J. H. is dead, and that M. is enter d, by which Scire Facias bl. 8 
i3 awarded againſt M. if be comes and ſays that F. H. was ſeiſed in Fee, * n 
and died ſeiſed, and he is Heir, this is no Plea without intitling himſelf be- 

fore the Forfeiture, or ſhewing How H. S. diſmiſs'd himſelf, notwithſtanding = 

he traverſes that H. S. had nothing at the Time of the Forfeiture. Br. 

Scire Facias, pl. 158. cites 4o Afl. 24. ror _ 

2. It a Man be attainted of Felony, and it is found by the ſame Taqueft Contra if it 
that he has Goods in the Cuftcdy of I. N. Scire Facias ſhall not iſſue. Br. be found by 
Scire Facias, pl. 139. cites 36 H. 6. 26. Per Forteſcue Ch, J. MM r 

| | rteſcue 
Ch. J. Note the Difference. Brooke ſays the Reaſon ſeems to be, inaſmuch as it is not ape the one 


ae in 1 hoſeſoever Cuſtody they are Contra of the other Inqueſt. Br Scire Facias, pl. 139. cites 
39 H. 6. 25. | VVV | | * I 8 


3. If 
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The King = 3. If a Biſhop be artainted of Treaſon, the Attainder does not mak 
Mell have the Ses void without Depri vation. Jenk. 207. in pl. 37. * * 


the Tempo- 5 

ralties in Jure Coronæ, not in Jure Vacationis ; for he remains Biſhop till Degradation or Deprivati 

Jenk. 210. pl. 44. | hy 
At Common Law a Biſhop, Prebend, Dean, Parſon, or Vicar, who have an Inheritance in Jure Eccle 

forfeited their Lands which they have in Jure Eccleſiz only for their Lives, in Caſe of Treaſon or Fells 

ny. By the 26 H. 8. cap. 13. they forfeited the Inheritance; by a Statute made 5 E. 6. cap. 11. and a rea 

ſonable Conſtruction of ir, the mon Law was reſtored as to theſe Forfeitures Jenk. 210. pl. 44 : 


4. If there be Lord, Meſue, and Tenant, and the Meſne is attainted of 
Felony, the Lord Paramount {tall have this Meſualty preſenily ; tor this 
Prerogative 1 to the King, extends only to the Land which 
might be waſted, in Lieu wherevt the Year and Day was granted; and 
this is to be underſtood when a Tenant in Fee-ſimple is attainted; tor 
when Tenant in Tail or Tenant for Life is attainted, there the King hall 
have the Profits of the Lands during the Life of Tenant in Tail, or of 
the Tenant for Life. 2 Inſt. 37. | Z 


"CT . . — 


(D) Reverſed. How, and by whom. : 


| 55 TR. 4. HERE the Party is 70 defeat the Attainder of Felony by Error, 
( 8 d) = there Sire Facias ſhall iſſue againſt the Lords Mediate and Imme- 
12. and the | diate &c. but not till the Attainder be to be defeated ; tor where J. S. ſays 


Notes there. that he is J. F. it ſhall not iſſue; tor the Attainder remains againſt J. 8. 


% % < a4: : 
2. By 22 E. 3. and by all the Books, if one be attainted of Treaſon, 


no Writ of Error ſhall be brought of this without a Petition before made 


unto the King to give his Allowance unto this. 2dly, it one be attainted 
of Treaſon, and executed tor the ſame, No Writ of Error is to be brought 
of this at all, for the Inconvenience that may happen; per Coke Ch. J. 


And he ſaid that they cannot have a Copy of the Attainder ; bur if they 


can obtain Leave of the King to proſecute this in this Manner (by a 
Maſter of Requeſts) yet he ſaid he would not grant this unto them be- 


fore he had ſpoken with the King; tor it is a dangerous Thing, and if 
this Courſe ſhould be allow'd ot, all Attainders might be ſearched into 


by Writs of Error, which is not to be ſutfer'd ; and ſo per tot. Cur. the 

Motion was denied, which was to have a Copy ot the Attainder of his 
Anceſtor; per Coke Ch. J. 3 Bulit. 71. Trin. 13 lac. The King v. 
Arden. : ; „„ 


Godb. 380. 3. An Executor being injured by an erroneous Attainder, whether of 


Jones 1. and, Treaſon or Felony, may bring a Writ of Error; tho? by ſome it is neceſſary 


' Caſe, 8 Rep. to aver 4 Perſonal Eftate, for otherwile he is no ways damnified, where- 
111. was ne- as an Heir is, tho' there is nothing deſcended to him becauſe ot the Cor- 
ver adjudged. ruption of Blood. Holt at firſt doubted, but afterwards all the Court 


2 _ agreed. Show. 13. Paſch. 1 W. & M. the“ King v. Ayliff and Freke. 


S. C. held accordingly by three Juſtices, but Holt Ch. J. doubted. 3 Mod. 72. S. C. but S. P. 
does not appear. —Comb. 114. S. C. and the Outlawry was reverſed at the Suit of the Executor 
againſt the Opinion of Holt Ch. J. 


— dee Tit. Utlawry (F. b) pl. 1. and the Notes there. 


Comb. 369. 4. Attainder of Treaſon was reverſed tor want of the Words Ipſo Vi- 
S. C. the vente, or in conſpectu ipſius as to the Interiora comburentur. 12 Mod. 95. 


ben nar Trin. 8 W. 3. the King v. Walcor. 
eſſentially SEES | | | : 
neceſſary.— Carth. 348. S. C. and Judgment reverſed after long Debate ——4 Mod. 395. 8. be 
| 05 | any 


i td — ——— W_—_ es. Bhd * 


— 


Attaint. 2 41 ; 


and ibid. 402. ſays the Jndgmenz was reverſed, and the Reverſal affirmed in the Houſe of Lords, 


and cites Show. Parl. Caſes 129. ——1 Salk. 632. pl. 4. S. C. and Judgment reverſed unanimouſly 
upon ſolemn Arguments. 9 | | 


For more of Attainder in General, See Blood corrupted, F orfeiture. 
Utlawty, and other proper Titles. 


Attaint. 


(A) Upon what Inqueſt it lies. No Attaint lies upon A! 
an Inquelt of Office. — 


1. 1N an Action againſt Tenant in Tail, if he makes Default, be 1 
in the Reverſion prays to be received, ſuppoſing him to be Te- | 8 1 


naut for Lite, Which ts counterpleaded, upon which they are at Jſfſue, | 
And it is tound againſt him in the Reverhon, and the ſame Inqueſt ” 


taxes the Damages againtt the Leſſee, no Attaint lies upon this Ver- 
dict, becauſe the Judgment againſt the Letiee is given on the Default, 


and ſo this is but an Inqueſt of Dffice for Damages. Contra 39 E. 


2. An Attaint lies upon a Verdict before the Sheriff in a Writ of“ Br. Quod ' 4 1 
Inquiry of Waſte. * 41 E. 3. 8. becauſe by the Statute che Sheriff is 8 deforceat, 3 | 


| | pl. 8. cires 
Judge in this. T 48 E. 3. 19. I! 2 . 4. 3. v. 7 Y. 4. 38. b. Contra 80 but ſays 
3 Y. „ 5 | | uzre inde, 
ae | | | for it was ad- 
journed. + Br. Attaint, pl. 21. cites 8. C. and Wiſhing held that Defendant ſhould 
have Artaint, quod fuit negatum. OO. Br. Enqueſt, pl. 9. cites S. C. as to the firſt Foint, 
but mentions not the Reaſon. | ns EI „ | 
In Waſte it was ſaid, that n Mit of Inquiry of Waſte, if the Defendant loſes the Land waſted, he | 
may have Quod ei deforceat, per Hank. Ad quod non fuit reſponſum ; but Brooke ſays, the Law is con- | | 
trary ; for there it was agreed per tot. Cur. that Attaint lies, and the Party may challenge, and there- | | 
fore this is a Recovery by I erdift, and not by Default, and then (QQuod ei deforccatdoes not lie. Br. Quod Gs | 
ei deforcear, pl. 7. cites 2 H. 4. 2. But the Challenge was denied 21 H. 6. Bur per Newton and Paſton | | | 
Juſtices there, and Markham and Portington Serjeants, Attaint lies. Br. Attaint, pl. 21. cites 2 H. | 0. 4 
4. 2. S. P. accordingly Fitzh. Atraint, pl. 13. cites 8. C and per tot. Cur. Attaint lies, becauſe 5 | 3 | 
the Sheriff is Judge by Commiſſion. 1 + Br. Attaint, pl. 105. cites S. C. that Martin 755 5 | 
held Attaint lies upon Inquiry by Default in Writ of Waſte, becauſe it is not Inqueſt of Office. . | 
Firth, Artaint, pl- 63. cites S. C. that Attaint lies; for it is more ſtrong than an Inqueſt of Office; for 
it the Inqueſt had found No Waſte the Plaintiff ſhould be barr'd, and fo the Judgment is given upon 


* _— ————— 


the Verdi&t, — F. N. B. 107. (C) in the new Notes there (c) ſays, that it was fo agreed by Martyn, -- | \ 
contra Babington; for by him it is more than an Inqueſt of Office, for that the Judges are bound to ren- | W | [ = 


der Judgment according to the finding of the Inqueſt, as in this Caſe of Waſte ; but on an Inqueſt 70 
ing iure of Damages, there it is only for Information, and the Court may incrcaſe or diminiſh the Da- 
mages, and Cites 2 H. 4. 31. 48 E. 3. 19. Contra 7 H. 4. 38 | 5 
Where I rit of Inquiry of NM aſte is azvarded by Def ant of the Defendant, a Man ſhall not have his 
Challenges to the Pills, and yet Attaint lies; Quod Nota. Br, Attaint, pl. 59. cites 21 H. 6. 56. per 
Newton and Paſton Juſtices, and Martin and Portington Serjcants. 5 


3. LSo] an Attaint lies upon an Inqueſt before the Sheriff in a Re. 3 
Citteitn ; for the Sherift 1s Judge in this. 9. 4. 3. b. Oubitatur 8 C ge. 


t 40 Alll, 23. mon By: AT 
| | taint, pl. 22. 

, | » 3 * K "1 49 0 ; ih 
cites. 2 H. 4 2. S. P. according! v Br Attaint, 1 0 bite 8. C. and ſays the et 
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cites S. C. 


— — — . 
242 Attaint. 
Opinion was, that it is only an Inqueſt of Office, and that Attaint does not lie Br. Nediſſeiſin. 
pl. 5. cites S. C. & S. P. accordingly.———Br, Attaint, pl. t cites 28 Hl. 8. 1. and ſays Nota, that i 
was admitted in a Writ of Rediſſeiſin Anno 18 H. 8. that Attaint lies upon a Rediſſeiſin, but ſays 
Quere inde, if it be more than an Inqueſt of Office. The Court doubted if it lay; and Anderſon 
ſeemed that it did not; and yet the Regiſter, fol. 208 b. where ſich Attaint was ordered, which Book 


ſatisfied ſome ot the Juſtices, and ſome doubted. 
diſſeiſin. Jenk. 181. pl. 65. 


— 


— 


4. So [if] an Jſſue of Nient Compriſe be tried by the firſt Jurors an 
Attaint lies thereupon, 4 Þ. 6. 28. b. 
* Br. En- - 5, But no Attaint lies upon an Inqueſt of Office. * 2 H. 4. 2. b. 
_ t3 Y. 6. 29. b. 4 19 P. 6. 8. 10. b. 21 E. 3. 57. ©43 All, 23. 


that it lies not where it is to inquire for Damages; of it is an Inqueſt of Offize ; and ſo of Inquiry be. 
fore the Eſcheator. See the Notes at pl. 2. F See pl. 2. and the Notes. | 

+ Br. Abrigment, pl. 7. cites 8 C. & S. P. Firzh. Damage, pl. 24. cites S. C. & S. P. 

J Br. Attaint, pl. 79. cites S. C. - Mo. 184. pl. 328. Mich. 26 Eliz. the Court cited the Caſe of 
2 H. 4. 3. b. where it is ſaid, that upon Verdict given in Writ of Inquiry of Waſte before the Coroners 


Attaint lies; but Meade declared that this Book was not Law. -— —S. P. reſolved accordingly. 10 


Rep. 119. a. Mich. 10 Jac. Cheyney's Caſe. ——S. P. accordingly, 11 Rep. 6. a. Trin. 10 jac. in 


Heydon's Caſe. 8. P. accordingly by Vaughan Ch. J. Vaugh. 153. 


Fr. Artaint, 6. J20 Attaint lies upon a Verdict given by 24 Jurors as it does 

. Co not tte npon a Verdict in an Attaint. 8D, 4. 23.6, 

I. Jt does not lie upon a Verdict given in an Attaint for the Thing 
of which the Jury is attainted. 12 D. „ 3 


8. But ik they find any collateral Matter beſides the Attaint, it 


lies thereupon, and they thall be attainted by 48. 12. O. 6. 6. 
9. In Writ of Right, it the Grand Aſſiſe be taken upon the mere 
Right no Attaint lies thereupon. 12 Þ, 6.6. | 


Wherea 10. Bur ik the Iſſue be taken upon a collateral Matter, and not upon 


Jury fo: « the mere Right, an Attaint lies thereof, 12 Þ, 6. 6 


is out of the Iſſue, there the Verdict for ſo much is void, becauſe they are ſworn to try the Iſſue be 
' tween the Parties, ſo that whatſoever they try beſides the Iſſue is per non Juratos, and there fore it 
that Matter ſo tried is falſe, an Attaint does not lie againſt them, for no Party is grieved. Hob. 5; 
Trin 13 Jac. C. B. in the Caſe of Foſter v. Jackſon, N ET Po oe 


Br. Arai, 11. In an Aſſiſe, if they are at Jſſue upon the Plea in Bar, and that 
pl. EI des iS found for the Plaintiff, and it is inquired over of the Seiſin and 
. P. by Cui. Olfſeiſin, if the Difſeitin be tound by a falſe Verdi& an Attaint lies 
pepper — thereupon. 11 P. 4. 27. eg 5 3 


Fitzh. At- 
taint, pl. 15. cites S. C. 


Br. Attaint, 12. Jfa Recovery be in a Quare Impedit by Default, and a Writ 


pl. 126. cites j ſſues to the Sheriff to inquire of the Damages and Plenarty, no Attaint 


by Tian, & lies upon this Inqueſt; for it is but an Inqueſt of Office. 11 Þ. 4. 
_ +. wa O. | e | | gs EY ue. 5 
that it the | | 


Verdict does not find who preſented laſt, or if they omit any other of the 4 Points of the Writ, they 


may be inquired by other W rit of Office, and Attaint does not lie thereof.— Br. Enqueſt, pl. 44 


13. But it ſeems it is otherwiſe if the Inquiry be by the ſame Inqueti 


that inquired ot the Iſſue in the Quare Impedit. (for as it ſeems this is 
all one with the Jnquiry in an Alfife.) Contra Co. 10. Che»; 
119. e | 
Br. At- 14. Jf a Deed with Witneſſes be pleaded, and the Inqueſt paſſes in 


_ raint, pl. 67. rhe Affirmative, nu Attaint lies thereof, 12 Þ. 6. 6. becaule the 


cires ©. Witneſſes have adjudged this to be true. * 23 Aff. 11. per Chorpe 
| | 11 C. 


An Attaint will not lie upon a Verdict in Re. - 


0 


Attaint. 243 
C. 3. Attaint 26. Per Shatd 3 E. 3. Ttinere North, 3e. per Wr. 
3 | an 
Clal. 1 | the Inqueſt 
cannot agree in Verdict, the Verdict of the Inqueſt only ſhall be taken, and there Attaint lies.— — 
2 Inſt. 662. S. P. accordingly. F. N. B. 106. (H) S. P. accordingly. 


15. But otherwiſe it is if it paſſes in the Negative and Diſ-affir: * Br. At- 
mance of the Deed. 40 A. 23. per Fitzjohn; for the + #3rneſes int, pl. 6+: 
ought to teftify not hing but what they know certainty, ſcilicet, what Far oa 
they ſaw and heard. * 23 All. 11. per Thorpe. Contra 11 E. 3. tvs m—_ 
Attaimt 26. per ShatD. | | | | ; * no- 
F. N. B. 16 (H) For the Witneſſes cannot prove a Negative; but of the Affirmative . have 
Notice whether ir be his Deed or not. 2 Inſt. 662. S. P. accordingly, and cites 11 Af 19. 22 Aſſ. 
15. 23 Aſſ. 11. 40 Aſſ. 23. 11 H. 6. 6. and F. N. B. 106. (H) + See Page 9. of this Volume. 


16. Tf a Man be indicted of Treſpaſs, and found Guilty by another 3 
Inqueſt, he ſhall not have an Attaint, nor Petition in Nature of an Fol. 281. 
Attaint, becauſe he is in a manner found Guilty by 24. 10 0. 4. 


Attaunt 60. 64. EE | . 3 
17. But if he be acquitted, the Ring ſhall have an Attaint. 10 H, Vaugh. 146. 


4. Attaint 60. 64. | h 88 
Vaughan Ch, ] cires S. C. and ſays that there is no Caſe in all the Law of ſuch an Attaint, nor 
any Opinion but that of Thirpings in this Caſe, for which there is no Warrant in Law, and thinks 
the Law clear that an Attaint did not lie. 2 Jo. 16. S. C. & S. P. by Vaughan Ch. J. in delivering 
the Judgment of the Court. | 5 5 | e 1 


18. Tf a Man be indicted and found guilty of Felony, and the Exe- 

eution reſpired tor a certain Cauſe, Or he ig Deltiver'd to the Ordinary, 

he ſhall not have any Attaint, becaule it is tound by 24. Contra 10 
19. It was faid that Attaint does not lie upon Afiſe for Default; for it * S. P. Br: 
is only Inqueſt of Office where the Diſſeiſin never appears. Quzre inde ; Attaint, pl. 
for the Book here vouched is nor to this Purpoſe, but is where an * Ab- FN. . 
bot recovered in Aſſiſe againſt another, and the ſame Inqueſt inquired of Col- London. 

lion, and found a Thing falſe in Law, and contrary in itſelf, yet Judg- 
ment was given, becauſe this was not but Inqueſt of Office. Br. Attaint, 

pl. 112. cites 16 Aſſ. 1. 8 „ Eo 

20. In Aſſiſe, it Iſſue be joined upon a Releaſe, and a mediate Ouſter con- 
feſs'd, there if the Iſſue be found tor the Plaintiff, yet the Jury all in- 
quire of the Seijin and Diſſei/in, being the Point of the Action, and there- 
on an Attaint lies. 10 Rep. 118. Mich. 10 Jac. per Cur. in Cheyney's 
on Cites 11 H. 4. 27. 34 H. 6. 32. b. 16 Al. pl. 1. 16 E. 3. Artaint 
F 5 In Præcipe quod reddat by a Prior, if the [ſue 7s found for the Plain- 


ti, and the Colluſion found by the ſame Inqueſt, as it ought &c. Attaint 


does not lie of the Verdict of the Colluſion; tor of this it is only Inqueſt 

of Office. Br. Attaint, pl. 8. cites 33 H. 6. 25. n. rode 
22. In a Writ de Valore Maritagi Iſſue was joined upon the Tenure, s P. admit- 

and found for the Plaintiff, and Damages to 4o s. and Coſts to 20s. but ted, Godb. 

the Jury did not find the Value of the Marriage, which they ought to 62D 294. 

have done. It was reſolved, that if they had found an exceſſive Value, or 75 88. 

exceſſive Damages, an Attaint lies. 10 Rep. 118. Mich. 10 Jac. Chey- in Cook's 


ney's Caſe, > 


(A. 2) 


ne 8 


« Aͤttaint. 


(A. 2) In what Caſes or Actions. 


1. 5 E. 3. cap. j. L' Nafts, That Writs Attaint ſhall be granted as wei; 
5 upon Pleas of Treſpaſs moved without Writ, a; 
by Writ, before Fuſtices of Record, f the Damages adjudged do exceed go s. 

2. In Attaint the Tenant of the Land would have rendered to the Plain. 
tiff, and the Court would not accept the Render for the Advantage of the 
King, but took the Jury; and allo Land is not here in Demand. Br. At- 
taint, pl. 50. cites 6 Aſſ. 2. 6 E. 3 12. „„ 

3. In Aſſiſe it was ſaid that it Witneſſes are join'd to the Inqueſt, and 
agree with them in Verdict, Attaint does not lie; for the 12 cannot be ar. 
tainted, if the Witneſſes are not alſo attainted, and they ſhall not be 
attainted. Quzre if this be the Reaſon, or becauſe now the Verdict 
is by more than 12. Br. Attaint, pl. 57. cites 11 Aſſ. 119. 

Br. Attaint, 4. Attaint lies upon Recovery by Default in Aſiſe; and therefore it ſeems 
IE cites that Quod ei deforceat does not lie upon ſuch Recovery by Default; tor 


Where In- it is by Jury, and not properly by Default. Br. Quod ei delorcear, pl. 


queſt is a- 14. Cites 17 E. 3. Fitzh. Tit. Attaint 69. and 21 H. 6. 61. 
_ evarded by | 3 


Default after Iſſue joined, the Party ſhall have Attaint. Ontra upon Inqueſt of Office ; for there Iſſac ne- 


ver was joined. Br. Attaint, pl. 9. cites 34 H. 6. 12. 


F. 28 E. 3. cap. 8. An Attaint ſpall be granted as well upon a Bill of Treſ- 


paſs as upon a Writ of Treſpaſs, without having Regard to the Quantity of 


the Damages. 


| 6. Attaint Was brought in 1 Ii pon Aſſiſe of froſhh Force, and the Re- | 
cord was made to come there; and fo ſee that Attaint ſhall be brought 


. only where the Record is. Br. Attaint, pl. 16 cites 44 Af. 20. 
Br. Attaint, 9. Aſſiſe of freſh Force was brought before Mayor and Bailiffs in a Ci- 
e and thereupon Attaint was brought, and Exception was taken, 
thoſe who that the Statute gives attaint i» Plen before Fuſtices by Writ or by Bull; 


bave Cenu- and this Plea was before Mayor and Bailitis in a City, and non alloca- 


ance of Pleas tur; but the Jury was awarded, and the Plaintiff prayed Niſi Prius, 


are the King 5 and could not have it, for one of the Petit Jury was in Newgate, and 
| Ju ces alſo, wg , 


-— ates CON and pleaded, and was remanded, Quod nora. Br. Attaint, pl. 16. 


lies. Cites 44 All. 20. 
D. 201. a. 


bro Magiſtri Noy, and 44 E. 3. 2. b. by Knivet. 


ot 


in Truth the Treſpaſs was done in P. in the County of S. it the Defen- 
dant pleads Not Guilty (as he may) and the Jury find him gritty in the 
County of S. the Verdict is void, but if they ſay guilty Generally, then 
Attaint lies; for this ſhall be intended in the County of C. where the 


Action is brought, and this was in Treſpaſs local of Graſs trampled, 


Quod nota. Br. Attaint, pl. 108. cites 4 H. 6. 63. 

9. In Detinue, if the Plaintiff and the Garniſee are at Iſſue, and al 
the Niſi Prius the Garniſhec makes Dejaulr, judgment ſhall be giver 
by his Default, Per Marten and tot. Cur. and che Inqueſt thall not be 
taken upon the Iſſue, for by the Default the Iſſue is warved; and the In- 
queſt ſhall inquire of the Damages, and the Garnithee thail not have At- 

taint. Br. Inqueſt, pl. 51. cites 8 H. 6. 5. ; | 
10. If a Man recovers by falſe Verdict, and 2 Stranzer onfis the {or 
nant, he ſhall not have Attaint, unleſs he be on/fed by the Demandant u 
recovered, or his Heir. Br. Attaint, pl. 38. cites 21 H. 6. 55. TO 
11. Ajit 


My. pl 65 ſays, that Attaint does not lie upon Suit by Bill, and cites Trin. 5 E. 3. Rot. 90. Ex Iii. 


8. Treſpaſs in B. in the County of C. of trampling his Graſs, where 


Kutte OR ArE OP A IOGY 


„ 


EY nn ag 


A 


11. Aud it was ſaid there, that Attaint lies in Perſonal Actions before 


Ty ed, and It was doubred if the Eſſoign lies or not; but it was not argued if the Atraint lies or not, | 1 
and therefore it ſeems that it is admitted there to lie, and Quære if it does pot lie at this Day by the 1 


Br. Attaint, pl. 12. cites 35 H. 6. 30. 


ther County, tor thoſe are not local; but contrary f Treſpaſs of Trees cut, at his 


pl. 18. in Caſe of Dickſey v. Spencer cites 44 E. 3. 32. 


many Times would not grant it, without Suit made to him; which turned the Party priey 
great Delay, but to extream Trouble, Attendance and Charges; and the Rea on that made the Dif- 


. > + ® LY i 
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Execution ſued. Br. Attaint, pl. 9. cites 34 H. 6. 12. | 

12. Attaint does not lie upon Appeal of Maihem, nor upon any other Attaint was 
Appeal, notwithitanding the Statute of 34 E. 3. J. tor it is there recited, brought up. 
that it was agreed, Hill. 42 E. 3. in B. R. that Attaint does not lie up- , erdict 


on any Appeal, ſor it is not Property within the Words of the Statute. * - 
Br. Attaint, pl. 101. cites the Regiſter, fol. 122. the Plaintiff 
was eſſoign- 


Statute of 23 H. 8. 4. for it was doubied P. 38 H. 8. Br. Attaint, pl. 10. cites 34 H. 6. 36.8. P. 


2 
Ss cp —_>———_ 


13. Note for Law, where 'Treſpaſs of Battery, Goods carried away, or * 6 Rep. 47. 
Writing torn, be done in one County, yet Action may be brought in ano- CG N e "4 
or Graſs trampled, thoſe are local, and thall be broughr in the propet Conceit of 
County; bur in the other Caſes, che Jury of another County may take Brooke was 
Conulance thereot, but are nor bound to it, but if they take Conuſance At- 4, 'Y _ 
taint does not lie. Br. Attaint, pl. 104. cites M. 2. M. 1. and P. 18. E. Cuff to be 
4. pl. 5: fol. 1. is to che ſame Intent. 5 N 

14. Of a Fury which is more than 12, Attaint does not lie. Br. At- 
taint. pl. 50. „„ ,,, by net, he 

15. In Aſſiſe, the Diſſei/in is found to the Damage of ꝗ l. and the Diſ-% P. Br. EE | 
ſeiſor ſows the Land to the Value of 101. and yer the Aſſiſe gives Damage of EY H, - 


J. Attaint lies per Cur. becauſe the Damages were not recouped in the 6. N 

Verdict for the Sowing. Br. Attaint, pl. 125. J — 1 
16. Upon a Verdict ia Information, no Attaint lies. Vide Br. Attaint, See (G) pl. 

pl. 127. TT . VV 


17. It lies in an Aſſiſe of freſh Force broaght in London, Goldsb. 42. 


18, It lies only in Civil Caſes. 1. Hawk. PL C cap. 92.8... 
19. If in a criminal Caſe the Jury gives a hard Verdict, no Attaint 
lies; Per Holt Ch. J. Ld. Raym. Rep. 469. Paſch. 11 W. 3. — 


OR = ol 4 ; 2 — * . . n ; * . * - * : * : f [ 


(A. 3) By Common Law or Statute. 


1. YATEST7H. 1. Cap. 38. 3 E. 1. Enacts that Artaints ſhall be grant= The Mis 
- ed Ex Officio upon Ingueſts in Plea of Land, or of any Thing chief befor 
touchi ebold. when it ſhall ſeein nec Fre ES this Statute. 
touching Freehold, when it ſhall ſeem neceſſary. e 
: | | : : : * 1 5 et | = | h * h | | 
common Opinion is) an Attaint did lie upon a falſe Verdict given in Plea of Land, _ * Ke | | 75 | = 


ed not only to 


ference between the Plea Real and Plea Perſonal was, that in the Plea Perſonal the Party grieved 
had no other Remedy but the Attaint; but in the Plea Real, he had other Remedy in an Action 
of higher Nature, and for that Cauſe was not granted without Dithculty ; and ſome Judges held, that 

in a Vlea Real an Attaint did not lie, and therefore this Act provided, that the King ſhall grant it Ex 
Officio, that is, Ex Merito Juſtitiz ; and this Act is holden to be in Affirmance of the Common Law. 
and this is the common Opinion, agreeable with our old Books, 2 Inſt. 237. | 


2. The Defendant ſhall not have Attaint in Appeal of Mai hem, no more 
than in Appeal of Felony; for the Statute does not give it but in Writ 
and Treſpaſs, per Thorp, J. bur ſee 34 E. 3. cap. 7. Br. Attaint, pl. 66. 
eites 22 All. 82. ws | 
l R rr 3 At- 


— 


———— — —» wk. we 8 — — — = - _ - 
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2 Inſt. 130. 


Covenant, 


— * 
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2 4. WY CASEY 


Br. Parlia- 3. Attaint was never taken by Equity upon any of the Statutes which give 
8 * Attaint; ior firſt by Neſtm. 1. cap. 37. it was given in Plea Real, and there 
N Plea Perſonal was not taken by the Equity, and after it was given in 
Plea Perſonal, and this was taken of the Principal and not of Dama. 
ges. Br. Attaint, pl. 42. cites 14 H. J. 13. per Brian and Fineux, the 
two Ch. Juſtices, and Hody Ch. Baron. 
Br. Parlia 4. And after 1 E. 3. cap. ). was given as well of the Damages as of the 
ment, pl. 20. Principal. Ibid. e = 1 
_— 5. And where Attaint by the Statnte fails, as in a Caſe ariſing in Lincoln, 
there he may have Attaint by the like Form as was at Common Law. Ibid, 
per Brian and Fineux. 85 | 
6. $o it ſeems that Attaint was at Common Law, and this ſeems to be 
to reverſe the firſt Record; tor the Statute of Weſtin. 1. cap. 37. 15, that the 


King of his Office will give Attaints in Plea of Land or Franktenement, or 


Thing which touches Franktenement, and no Penalty is there expreſſed 
which ſhall be torteired by them. Ibid. 
ems by 7. And it ſeems, that Attaint was at Commen Law in Plea Perſonal 


our old except Treſpaſs ; tor divers Statutes give it in 'Treſpaſs, and the Statute 


Books and of 34 E. 3. J. gives Attaint as well in Plea Real as Perſonal, ſo it ſcems 
nar oy that it was in Plea Perſonal before, tor We/tm. 1. cap. 37. gives it in Plea 
= oy uy of Land as above, ſo it ſeems that there was none in this before, but it 
y the Com- g 3 : | * 9 | 

on Law eit Was in ſome Plea before, for the Penalty of the Forfeiture of the Petit Fu- 


lay as well rors was at Common Law, as it ſcems; tor no Stature makes mention o 


in Flies e ſo Attaint was at Common Law in ſome Actions, and this ſeems to be 
as Fertona 


ind cites a Statute in Treſpaſs; the Reaſon ſeems to be, that it does t lie in Treſ- 
great many paſs at Common Law, becauſe if the Recovery ſhonid be reverſed, the King 


Ro 3 ſhall loſe his Fine, and the reaſon that it does not lie * in Plea of Land at 
N rang Common Law ſeems to be, becauſe if he loſes he may have Writ of Right, 


tives Artaint and if he loſes in Writ of Right, Attaint does not lie by the Commen Les, 


4. 


in Debt, nor at this Day, becauſe it paſſes by Grand Aſſiſe, which is more than by 
12. For of a Fury which is more than of 12 Attaint does not lie, as appears 

or Detinue, 14 bl / / : PP 

where the 


Debt or Da and Ch. Baron. 


mages exceed 408. Jenk. 89. pl. 73. | * Jenk. 89. pl. 53. S. P. 


Inqueſt was 8. 13 R. 2. cap. 18. Enacted, that of ale Verdi s taten biture the Max- 


alen within or and Bailiffs of Lincoln, if Aitaint be ſucd it ſhall be tried by their of tHe 


7 x = County of L. and not by thoſe of the Vill of L. 


City before Alter which Statute Lincoln was made a Count) iu itſelt, and where they 


Fuſtices of were Mayor and Bailiffs, were made Mayor aum Sheriff, 


Niſi Prius N 1 1 ” 
OY by l. And thereupon 3 H. 5. cap. 5. enacted, that the Statute made 13 R. 2 


neux, Bri- ſpould hold Place as well as where they were Mayor and Bailiffs. 


an, and Ho- 


dy, viz. the two Chief Juſtices and the Ch. Baron, Attaint does not lie of ale of tio County o. 
L. but of thoſe of the Vill of L. for the Statute by expreſs Words does not ſerve to take them of 
thoſe of the County of L. becauſe the Petit Jury was taken before the Juſtices of Niſi Prius, 
and not before the Mayor and Sheriff of L. and by the Equity it cannot be taken, becauſe At- 


taint is penal, and Attaints never were taken by Equity; and there it was agreed by Brian and Fineux, 


that where he cannot have this Form of Writ of Attaint, he may have Attaint which was at Common 


Lac. Brooke makes a Quere what Attaint it was, and ſays it ſeems to be Attaint in Plea of Dev! 


Xc. Br. Parliament, pl. 20. cites 14 H. 5. 15 —— — lenk. 186. pl. 82. cites 8 C. 


B Fot 


in Debt, Detinue, Covenant &c. and not in Treſpals, for it is given by 


elſewhere. Br. Attaint, pl. 42. cites 14 H. 7. 13. by the 2 Ch. Juſtices 


. 


—  ——— 


=. i — * os 
— — 
4 A — 
* 
3 = 
mY * 
— 5 N — o 
——— 
— 


. . — 
. — act of 
- = OT 
— — — —— E— — — 
— * — X 4 oy 
_ * 0 *  _— 


” — — 
* —— . 
- _ —_ — 


—_— — 


* —_— 


Attaint. 247 


(B/ For what Canſe. 


. A NAttaint does nor lie Cor not finding a Divorce, becauſe that As where 
does not lie in their Conuſance, being a Record, 7 Þ, 4. Ee tales 


Barcn, and 
23. adjudged. after they are 
| | ditorced, and 
-e takes another Baron, and ſhe dies, in Aſſiſe between her Heir and the Heir of the ſecond Baron, 
they find Verdict at large, and find the firſt Eſpouſals but not the Divorce, by which the Plaintiff in the 
Aſſiſe is barr'd, Attaint does not lie; for they cannot take Cognizance of the Divorce, it not being 
pleaded nor given in Evidence; Quod Nota. Br. Attaint, pl. 24. cites 7 H. 4. 23. | 


2. No Attaint lies for Coſts. 12 E. 4.5. b. e, 
| . 90. Cites 
885 S. C. and S. P. was beld A. 


z. In Debt upon a Contract in one County, where the Contract 
was made in another, If the Jury do not find this, but [find] againſt 
the IDlaintiff, no Att aint lies. 4 0. 6. 2. 1. 1 
4. In an Affile, if the Tenant pleads Nul Tort xc. if d Releaſe, Br. Attaint, 
which paſſes the Eſtate, be ſhewed in Evidence by the Plaintiff, and away 
the Jury does not find it, tho* it was nor pleaded, pet an Attaint lies. only i 
26 All. 12. - | was ſaid, | 9 1 
_ 3 8 55 9 1 that a Re- | wy 
leaſe which was not ſhe wn in Evidence to the 1ft. Jury ſhall not be given in Evidence to the Grand 
„ . > 


5. In Treſpaſs of Battery in the County of S. per Priſot, if the Battery TH. | i 
was in the County of N. and the Fury upon Not Guilty pleaded find the Þ 
Treſpaſs, and the Defendant Guilty, Attaint lies; for they cannot take 1 
Conuſance out of the County; but Aſhton Juſtice contra, tor the Ver- 
dict is true, and they may take Conuſance if they will, but they are not 
bound to ind it if it was i a foreign County. Br. Attaint, pl. 46. cites 
„ os | . | 

s And where they find a Deed which was before time of Meinory, this is 
good, and yet they are bound to doit. Ibid. „ 

7. The Plaintiff cannot have Attaint tor to little Damages. Br. At- But if Da- 
taint, pl, 86. cites 6 E. 4. 5. ; mages are 

EF | exceſſive 
Attaint lies, Jenk. 24. pl. 46. 


bebt againſt Executors npon Iſſue of A H, ́ ExανEv er, and the 
Dehndant gave in Evidence Gift of the Teſtator ot his Goods 17 a foreign 
County, and that he let them i his Cyfrody till he died, and after he took 
tuem, abtque hoc that he adminiſtered other Coods &c. the Jury is 
bound to find hii Gift upon Pain of Attaiat. Er. Attaint, pl. 111. cites g 
E. 4. 40. per tot. Cur. | 
9. The Attaint is not only to puniſh the Fury, but to anſwer the Party 
bis Damages. Br. Attaint, pl. 41. cite* 14 H. f per Cur. 


(C) In 


w 
2 
mw 
-_—- — — — 
— _ ” — ”_ 
* - 


— 
Y l : 
— 
- — p< 65 
-y — — * .» _ 01 - al 
= * 
7 . 0 4 
= — — 2 . — PR 
Te 2 — 
— — — — Ut — 
— 
- » nd - 2 — — . 
— „ 
— — — 0 mY — 
. . — ho Y G 
9, 


— 8 = 28 
— Tz 
_ ay : 


N N — 
bs Q 8 2 3 
a . 
2 # —_ = 
4 2 
I >» AA. 
— s p w— 
. 2 3 = 
hn — 
＋ P - - "oh — 
1 
— Oat — — _— 
— 
— » — 4 - 
— — 


- 
k 
- . * 3 
Poe 
— Wn > % — 
4 
1 2 
— — 6 —— —— 


8 


S Attamt. 


Br. Parlia- 3. Attaint was never taken by Equity upon any of the Statutes which give 
N * Anaint ; tor firſt by Neem. 1. cap. 37. it was given in Plea Real, and there 
e Plea Perſonal was not taken by the Equity, and after it was given in 
Plea Perſonal, and this was taken of the Principal and not of Dama. 
ges. Br. Attaint, pl. 42. cites 14 Hf. J. 13. per Brian and Fineux, the 
two Ch. Juſtices, and Hody Ch. Baron. 

Br. Parlia= 4. And after 1 E. 3. cap. J. was given as well of the Damages as of the 

ment, pl. 20. Principal. Ibid. | 5 
eites S. C. 5. And where Attaint by the Statute fails, as in a Caſe ariſing in Lincoln, 
there he may have Attaint by the like Form as was at Common Law. Ibid. 

per Brian and Fineux. | 
6. Ho it ſeems that Attaint was at Common Law, and this ſeems to be 
to rewerſe the firft Record; tor the Statute of Weſtin. 1. cap. 37. 1s, that the 
King of his Office will give Attaints in Plea of Land or Franktenement, or 
Thing which touches Franktenement, and no Penalty is there expreſſed 

which ſhall be torteired by them. Ibid. _ ES 1 
It Wein b 7. And it ſeems, that Attaint was at Common Law in Plea Perſonal 
our old © except Treſpaſs ; tor divers Statutes give it in Treſpaſs, and the Statute 
Books and of 34 E. 3. J. gives Attaint as well in Plea Real as Perſonal, ſo it ſeems 
ancient Re- that it was in Plea Perſonal before, for We/m. 1. cap. 37. gives it in Plea 
cones 8 of Land as above, ſo it ſeems that there was none in this before, but it 
won Law it was in ſome Plea before, for the Penalty of the Forfeiture 0 the Petit Tu- 
lay as well rors Was at Common Law, as it ſcems; for no Statute makes mention of 


ATTY * Vip . | . RR... - . . 
„ Debt, Detinue, Covenant &c. and not in Treſpals, for it is given by 
2 Inſt. 130. 7 a | wY | S* 
and cites a Statute in Treſpaſs; the Reaſon ſeems to be, that it does mor lie in Treſ- 
great many paſs at Common Law, becauſe if the Recovery ſhould be reverſed, the King 
Zoos. hall boſe his Fine, and the reaſon that it does not lie * in Plea of Land at 


The Com. mon Law ſeems to be, becauſe if he loſes he may have Writ of Right, 


mon Law 


vives Attaint and if he loſes in Writ of Right, Attaint does not lie by the Commen Lat, 


in Debt, nor at this Day, becauſe it paſſes by Grand Aſiſe, which is more than by 
CO, 12. for of a Fury which is more than of 12 Attaint does not lie, as appears 
+. elſew here. Br. Attaint, pl. 42. cites 14 H. J. 13. by the 2 Ch. Juſtices 


where the 


Debt or Da and Ch. Baron. . | 


mages exceed 408. Jenk. 89. pl. 73. * Jenk. 89. pl. 73. S. P. 


Inqueſt wa 8. 13 R. 2. cap. 18. Enacted, that of falſe Verditts taken before the Aar. 


taken within ge, 8 * . 3 e e ee a 
the City of L. . and Bailiffs of Lincoln, if Attaint be jucd it ſball be tried by theie of il. 


by thoſe of the C of L. and not by thoſe of the Vill of L. f 1 
City before Alter which Statute Lincoln was made a County iu it/elf, and where they 


Jaſpice of were Mayor and Bailiffs, were made Mayor and Sheriff. 
Tſe Frius, 1 a | 


a bei. And thereupon 3 H. 5. cap. 5. enacted, that the Statute made 13 R. 2. 


neux, Bri- ſhould hold Place as well as where they were Mayor and Bailiffs. 
an; and Ho. „„ „„ 4 

dy, viz. the two Chief Juſtices and the Ch. Baron, Attaint does not lie of thoſe of e County o! 
L. but 7 thoſe of the Vill of L. for the Statute by expreſs Words does not ſerve to take them of 
thoſe of the County of L. becauſe the Petit Jury was taken before the Juſtices of Niſi Prius, 


and not before the Mayor and Sheriff of L. and by the Equity it cannot be taken, becauſe At- 


raint is penal, and Attaints never were taken by Equity; and there it was agreed by Brian and Fineux, 
that where he cannot have this Form of Writ of Attaint, he may have Attaint which was at Common 
Law. Brooke makes a Quere what Attaint it was, and ſays it ſeems to be Attaint in Plea of Dev" 
XC. Br. Parliament, pl. 20. cites 14 H. 5. 13 - Tenk. 186. pl. $2. cites 8 C. 


B! For 


in Picz Kcal jt, ſo Attaint was at Common Law in ſome Actions, and this ſeems to be 
A8 


„ 2 © bad 


— — 


— 


Attaint. _ 24.7 


(B) For what Care. = 


I. Nattaint does not lie ſor not finding a Divorce, becauſe that As where 
J does not lie in their Conuſance, being a Record, 7 b. 4 {ei 
23. adjudged. | | arcn, an 


after they are | 


| = divorced, and 
ſre takes another Baron, and ſhe dies, in Aſſiſe between her Heir and the Heir of the ſecond Baron 


they find Verdict art large, and find the firſt Eſpouſals but not the Divorce, by which the Plaintiff in the 
Aſſiſe is barr'd, Attaint does not lie; for they cannot take Cognizance of the Divorce, it not being 
plcaded nor given in Evidence; Quod Nota. Br. Attaint, pl. 24. cites 7 H. 4. 23. 


pl. 90. Cites 


2. No Attaint lies for Coſts. 12 E. 4.5. b. Br. Attainr, 
4 5 S. C. and S. P. was held clearly. 


3. In Debt upon a Contract in one County, where the Contract 

was made in another, If the Jury do not find this, but [find] againſt 

the JIlatntiff, no Attaint lies. 4 0. 6. 2. b. 3 
4. In an Aſſiſe, if the Tenant pleads Nul Torr xc. if a Releaſe, Br. Attaint, 
which paſſes the Eitate, be ſhewed in Evidence by the Plaintiſf, and gag 
the Jury does not find it, tho! it was nor pleaded, yet an Attaint lies. oniy 2 
26 All. 12. „ mou 
that a Re- 


Jury. 


F. In Treſpaſs of Battery in the County of 5. per Priſot, if the Battery 

Las in the County of N. and the Fury upon Not Guilty pleaded find the 
Treſpaſs, and the Defendant Guilty, Attaint lies; for they cannot take 

Conuſance out of the County; but Aſhton juſtice contra, for the Ver- 

dict is true, and they may take Conuſance if they will, but they are not 

bound to lind it if it was in a foreign County. Br. Attaint, pl. 46. cites 

39 II. 6. 8. : 5 : 5 

4 And where they find a Deed which was before time of Meinory, this is 

good, and yer they are bound to doit. Ibid. — 
7 The Plaintiff cannot have Artainr tor fo little Damages. Br. At- But if Da- 

taint, pl. 86. cites 6 E. 4. 85. N mages are 

9.4 e e xceſſive 

| Attaint lies, Jenk. 24. pl. 46. 


Debt againſt Executors npon Iſſue of AM H Exccittor, and the 
D-!:ndant gave in Evidence Gift of the Leſtator ot his Goods 2 a foreign 
Coaty, and that he let them i his Ciſtod) till he died, and after he took 
tuem, abſque hoc that he adminiſtered other Coods &c. the Jury is 
bound to find hii Gift upon Pain of Attaint. Er. Attaint, pl. 111. cites g 
E. 4. 40. per tor. Cur. 


9. The Attaint is not only to puniſh the Fury, but to anſwer the Party 
bis Damages. Br. Attaint, pl. 41. cites 14 H. ©. 5. per Cur. 


(C) II 


leaſe which was not ſhe wn in Evidence to the 1ſt. Jury ſhall not be given in Evidence to the Grand 
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248 Attaint. 


* — 


(C) In what Court it lies. 


Br. Attaint, 1 a Man recovers in an Aſfiſe in Oxford, and after the Record is 


pl. = removed in Bank, the Attaint ought to be brought there, and in 


Exception no other Place, becauſe the Record ts there. 21 E. 3. 10. h. 

being taken | 

becarſe it was not brought where it paſs'd non allocatur Br. Attaint, pl. 31. cites 21 Aff; 

S. P. that Attaint hall be brought where the Record remains, and not eiſewhere. EY 
But Br. Attaint, pl. 31. cites 21 E. 3. 3: contra; that where 4ſi/e is adjcurned into Bank for Difficulty 

of the Verdict, and Judgment given there, if the Defendant will have Attaint, he ſpall re- hade the Recyq 

before the Juſtices of Aſſſe again, and there he ſhall have Attaint, but not in Bank where the Judgment 


is given. 


Attaint was brought 7 C. B. of a Verdict given before 1 of Oyer and Terminer, and ſo it ſeems that 
the Recbrd came there; for where the Record remains, there Attaint ſhall be brought. Br. Attaint pl 
60. cites 16 Aſſ. 4. An 
into C. B. and Attaint was there brought upon it. o. 17. pl. 60. Paſch. 3 Eliz. Auſtin v. Baker 
Bendl. 8) pl. 132. S. C. accordingly.——And. 24. pl. 53. S. C. but S. P. docs not appear. ——D. 201. 
pl. 65. $. GC, ar. „ WA * 
Attaint was brought in B. R. upon Aſſiſe of Freſh Force, and the Record was made to come there: 
and ſo ſee that Attaint ſpall be brought only where the Record is. Br. Attaint, pl. 16. cites 44 Aſſ. 20. 


2. The Record of an Aſſiſe of Freſh Force was ſent by Writ out of 
Chancery to C. B. and Attaint was brought on the Record there. F. 
N. B. 10). (K) in the new Notes there che laſt Paragraph, cites 21 E. 
3. Io. and ſays fee Dyer 81. and there it ſeems, that it Iſſue be joined in 
C. B. on a Matter triable in the County Palatine, and it is there tried, and 
the Record removed, that Attaint lies here, and cites 19 H. 6. 53. and ſays 
ſee Dyer 250. that Attaint lies iz C. B. on a Record in B. R. ſent by Mit- 
timus into C. B. and ſo on 4 Verdict in the Exchequer. 7 
3. In Attaint the Parties and the Jury appeared, and demanded Oyer of 
the Writ &c. and alſo of the Record upon which the Attaint was founded, 


and had it in hæc Verba; tor the Record was in the ſame Court of C. B. 


and thereupon the Plaintiff aſſigned the talſe Oath, The Defendants 


pleaded that they made a good and lawful Oath, upon which they were at 


Iſſue ; and afterwards the Record was removed by a Writ of Error into B. R. 
and is yet pending there. It ſeems that notwithſtanding it was thus re- 
moved, the Court of C. B. might proceed. Dyer 284. pl. 35. Trin. 11 
Eliz. B. R. Anon. 1 55 = „„ | 


3 2 19 f 1 — 


(D)- Far what Conc it hes. 


Where 4/- 1. I a Jury find a Special Matter, which is not Part of their Charge, 


fie 5 = L nor pertinent to the Iſſue, no Attaint lies for this. Co. 11. 
Pau Pfidale and Napper, 13. 
the Circum- | 


ſtances, and finds Matter out of the Point of Aſſiſe, as to ſay that there <was no Tail of this Land to the An- 


_ ceſtor of the Infant, which is falſe, yet the Infant ſhall not have Attaint; per V N becauſe it is of the 


Circumſtance. Br. Attaint, pl. 128. cites the printed Book of Abridgment of Aſſiſes, Fol. 55. 
Firth. Eſtop- 2. An Attaint does not lie for a Thing which is but Surpluſige. 
pel, - C 40 E. 3. 38. b. 


cites 
& S. P. accordingly, by Caund . Caveatur in every Action triable by Jury of the Qrantity of .. 


ality 


A Verdict and judgment gp in the Exchequer was removed by Certiorari 


— 


Attaint. 


Land, As where a Man demands 200 Acres where they are but 160, or the like, and the Title is for the 


Demandanr, there if Rs yer find quod Diſſeiſivit eum of the 200 Acres, or the like, this is Matter of At- 
taint. Br. Attaint, pl. 96. Cites 24 Hl. 8. ” 


3. In an Alltſe of Mortdanceſtor, if the Defendant pleads a Feoff- 
ment in Fee to him and the Anceſtor ot the Demandant, and that he 
ſurvived the Anceſtor FC, and the Demandant pleads that his Anceſtor 
died ſole ſeiſed, and traverſes the Feoffment Modo c F orma, and the 
Inqueſt finds that the Feoffment was made to them in Fee, tho the joint 
Cſtate is ſuſfictent to abate the Writ, without ſaying it was in Fee, 
yet he is pur to his Attaint, and in this Caſe he may have an Attatnt ; 
for this will eſtopp him to lay the Survivor had but for Life. 46 E. 
3. 8. F. Eſtoppeli 199. per Curtam. | 
4. An Attaint does not lie tor chat which was not given in Evidence. Br. Attaint, 
43 All. 41. | pl. 82. cites 


| | S. C— 
Br. Verdict, pl. 51. cites S. C.-—— See (B) pl. 1. and the Note there. 


5. In an Aſſiſe, if the Jury find a Feoffinent of Land, if this was Br. Verdict, 


upon Condition, they oughr ro find the Condition, otherwiſe an At: pl. 51. cites 
taint lies, tho it was nor pleaded ; for this is Incident upon the Ge. 5 © bar no: 
neral Jſlue, if it was given in Evidence ; but otherwiſe it is if the ic . Nie 
Condition was not given in Evidence. 43 All. 41 makes Fecff- 


ment in Fee 


upon Condition without Deed, and enters for the Condition broken, he ſhall not plead it without Deed, but he 


may give it in Evidence, and the Jury is bound to find it in Pain of Attaint, and this if Aſſiſe be thereof 
brought, and Nul Tort pleaded. Br. Attaint, pl. 119. cites 18 E. 4. 12. per Genney. Quod non 
negatur. | 


6, If the Diſſeiſee enters upon the Diſſeiſor, and infeoffs the Diſſei- Br. Verdict, 
| for, and atter brings an Aſſiſe agatnſt the Oiſſeiſor, if the Feoffment pl. 51. cites 
be nor pleaded, nor given in * Evidence, and the Jury does not find 
it, yet no Attaint lies. Contra 43 All. 41. becauſe they ought to 
take Notice of the Livery, | Sg 5 5 2 
| | ays at 


the Feoffment was not pleaded, bur given in Evidence, and that Attaint lies; for the Jury ought to rake 


Conuſance of the Livery of Seiſin.— Br. Attaint, pl 82. cites 8. C. and ſtates it of the Feoffment 


being given in Evidence, but not pleaded ; and the Opinion there accordingly. 


so] In an Aſſiſe againſt a Difſeifor, who hath a Releaſe of the Br. Verdict. 


Dillele if he doth not plead this, nor give it in Evidence, if then (ne 


Jury do not find it, no Attaint lies. 43 All. 41. £5.04... 2 -fape thay If 
915 | „ | | „„ he docs not 
plead ir, he cannot give it in Evidence, and the Jury cannot take Cognizance of ir, and therefore At- 
taint does not lie in ſuch Caſe. ——Br. Attaint, pl. 82. cites S. C. & S. P. accordirgly; for of Re- 
leaſe not pleaded, lies Certification of Aſſiſe, and not Atraint ; for Releaſe cannot be given in Evidence 
as a Feoffment may. 1 | TY = 


8. Where a Man has Common appendant, and makes Title as Appurte- 

nant, and it is found for him, Attaint lies. Br. Attaint, pl. 89. cites 

10 E. 4. 49 H. 6. 17. per Pigor. 1 . 3 
9. And where a Man has Fee as Foreſter, and preſcribes in it without S where 

ſaying as Foreſter, and it is found for him, Attaint lies, and yer the Mat- Abbot was 


ter is true, but has not expreſs'd all; tor he has no ſuch Rent, Common, ci chan 
or Fee as he alledges. Ibid. os Time out 


; | of Mind, 
and he had Annuity by Preſcription in Right of his Parſonage, and he as Abbot, without naming him- 
ſelf Parſon, brought Writ of Annuity, and counted upon Preſcription in him and his Predeceſſors Ab- 


bots, and the Preſcription was traverſed, and found with the Plaintiff, there every Word of the Verdict 


15 true, and yet Attaint lies; for he claiming not as Parſon, they ought not to have found the Iſſue with 
him. Pl. C. 891. b 292. cites 49 H. 6. and M. 10 E. 4 16. 


5 2 15 ro. Where 
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Attaint. 


v. Ingerſall. | 
Edmond. Palm. 286. Ma 


the tear of Attaint, they have taken greater 


to. So where they find the Defendant grilty i Treſpaſs, or the like, of 


fe © ral Treſpaſſes which he did not do, or of exceſſive Damages &c, Br. At. 


caint, pl 96. cites 24 H. 8. 

11. In Debt on Bond for Performance of Covenants, one of which 
was, that in Copſideration the Plaintiff would build a new Mill upon 
Ne! demiſed to him by the Defendant, and bring a Water-courſe 
to a he the ſaid Defendant leaſed the ſaid Land to the Plaintiff, and 
the Plaintiff aſſigned the Breach in ſtopping the Water-courſe; upon 
which they were at Iſſue, and found for the Plaintiff, The Detendant 
brought an Attaint, and the falſe Oath was found. Ir was moved in 
Arreit of Judgment that here was no Iſſue, and conſequently 10 Verdict, 
and ſo no falſe Oath, and then no Cauſe of Attaint; for che Iſſue was upon 


' the ſtopping the Water-courſe, which is no Cauſe of Action upon the Party's | 
own Shewing ; for there was no expreſs Covenant that the Plaintif” ſhould 
enjoy the Water-courſe ; beſides the Defendant in the Action might have 


alleged this Matter in Arreſt of Judgment, and ſo he ſhall not be helped 
an Attaint, neither does it appear that Execution was taken out, and 


b 
| this Attaint being brought upon che Statute 23 H. 8. cap. 3. which gives 


this Remedy to the Party grieved, and becauſe beſore Execution the De- 


fendant is not a Party grieved, it doth not lie. But as to theſe Objec- 
tions the Court ſaid nothing; but the Reporter adds a Quære if the 
Plaintiff be not Pars gravata, becauſe he is ſubject to the Judgment, and 
ſo liable to the Execution. Le. 278. pl. 377. Hill. 28 Eliz. B. R. 


Huddy v. Fiſher. . . 3 
12. Where the Evidence given to the Jury is falſe in Part, tho' it be 
in a Point not material, yet this is ſufficient Excuſe for their not giving 


him Credit in any other Part of his Evidence, and ſo had no Cauſe to 
find their Verdict upon this Oath againſt the Party againſt whom it was 


given, Cro. E. 309. 310. pl. 18. Mich. 35 & 36 Eliz. B. R. The Queen 
13. It lies againſt Jury for finding the Bond of Edward the Bond of 
ley v. Sheply. VVV 

14. The Jury may be attainted 2 Ways; 1ſt, where they /ind contra- 


ry to Evidence; 2dly, Where they find our of the Compaſs of the Allega- 
ta. But to attaint them for finding contrary to Evidence js not ealy, 


becauſe they may have Evidence ot their own Conuſance of the Matter 


by them, or they may find upon Diſtruſt of the Witneſſes, or their own 
proper Knowledge; but if they find upon Evidence that does not 


rove the Allegata, there it is eaſy to ſubject them to an Attaint, becauſe 
it is manifeſt that what is ſo found is an Evidence not correſponding to 


their Iſſue, and this was the only Curb they had over the Jurors; for 


the Judge being beſt Maſter of the Allegata, if they did not follow his 
Direction touching the Proof, they were then liable to Danger of an 


Attaint; and therefore /ince the Fudges, from the Difficulty of attainting 


the Jury have granted new Trials, whereby 1 urors have been freed from 

i Liberty in giving Verdicts; but 
ſince the Attaint is only diſuſed, and not taken away, tis neceſſary that a 
certain Matter ſhould be brought before them; and therefore in Treſpaſs, 
the Quantity and Value of the Thing demanded muſt be ſo convenient- 


ly deſcribed, that if the Jury find Damages beyond ſuch Quantities and 


Value, it may be apparently exceſſive, and they ſubje& to the Atraint ; 
and ſo on ſpecial Contracts, they mult be ſer torch fo preciſely, that if E- 
didence be given of another Contract, and not in the Allegations, and get 


the Fury find for the Plaimiff, they may be ſuliject to an Attaint ; and 


were it otherwiſe, if the Plaintiff had a [ury to his Turn, and the Judge 
ſhould direct that the Plaintiff be Nonſuir, yer if the Plaintiff would 


ſtand the Trial, the Judge muſt give poſitive Directions to find tor the 
. Detendant, there would be no Means of compelling the Jury to find ac- 


cordinsz 


Attaint. 85 25 [ 


cording to the Direction of the Judge, if they were not under the Ter- 
ror of an Attaint, if they did otherwiſe; ſo this is the only Curb that 
the Law has put in the Hands of the Judges to reſtrain Jurors from giy- 
ing corrupt Verdicts. G. Hitt. of C. B. 102, 103, 10%  * © 


(E) The Default of the Court. 


1. ] N an Aſſile, if the Jury find a Special Verdict, and refer it to 8. P. and the 


I che Court, whether upon the Matter the Tenant be a Wiflei- judgment of 
ſor ; and upon the Matter the Court adjudge him to be a Diſſeiſor, the Diſſeiſin 
tho in Law he be no Difleiſor, pet no Attaint lies againſt the 8 of 
ry, becauſe it is not their Fault, but the Fault of the Court. a vor che 
43 All, 41. 5 | — ot 
the ſury, 


Quod nota. Br. Verdict, pl. 51. cites S. C. Br. Attaint, pl. 82. cites 8. C. and S. P. accordingly, — 
S. C. cited by Holt Ch. J. Ld. Raym. Rep. 470. Paſch. 11 W. 3.— 5. P. per Cur. Cro. E. 309. 
pl. 18. Mich. 35& 36 Eliz. B. K — Bur following the Direction of the Court barely, will not 

barr an Artaint; but in ſome Caſe the Judge being demanded, and declaring to the Jury what 
the Law is, tho' he declares it erroniouſly, and they find accordingly, this may excuſe the Jury 
from the Forfeitures; for tho' their Verdict he falſe, yer It is not corrupt, hut the Judgment is to be 
reverſed however upon the Attaint, for a Man loſes not his Right by the Judges Miſtake of the 
Law; Per Vaughan Ch. J. Vaugh. 145. in delivering the Opinion of tbe Court in Buſhel's 
Caſe. (Bur I do not remember to have found it any where ſuggeſted, that any thing ever ſo 
poſitively laid down for Law, or ever ſo artfully &c. inſinuated by Gentlemen at the Bar, can ex- 
cuſe the Jury from being ſubject to an Attaint; and therefore thoſe Gentlemen would do well to con- 
fider what Apology they can make, ſhould they by ſuch Means miſlead an ignorant Jury, and there- 
by Db of them and their Families. In ſuch Caſe, thoſe Gentlemen, whether conſi- 
dered as Chriſtians, or as honeſt Men, ought to make the Sufferers equivalent amends, and at the ſame 
Time to reſtore to the adverſe Party whatever he has loft, by ſuch irregular Proceedings. The Li- 
derty of the Bar, when abuſed, is forfeited, and, like the Cities of Refuge, was never inte ded ro bc a 
Protection to malicious Offenders. If an Attorney be directed by his Client to plead what is falſe, he 


may plead that Non veraciter ſum Informatus; and Judge Jenkins fays, that it is an honeſt Plea, 


and I cannot ſec why others of a ſuperior Rank ſhould not follow fo good an Example.] 


2. But if the material Matter which they found upon which they Br. Verdict, 
reterred the Matter of Law to the Court be falſe an Attaint lies there- of Sag 
upon, 43 AN. 41 "ry: Of ROO "Hi "Hr 


dlrectly S. P. 
| ” : but that t 

the Circumſtance of the Verdict be true, Attaint lies not of it.— Br. Attaint, l. 8 Cc e 

and S. P. ſeems to be admitted. N | 1 8 3 | 


(F) At what Time it hes. 

1 N Attaint lies beſore 3 ſued, for the Danger of the Br. Attainr, 
4 X Death of the Petit Jury in rhe meine ne. n 

12 P. 6. 6. Admitted by Jffue — Co 3 

_ 2. As if a Yan recovers Land againſt another, he hall have an betore be, 


Attaint before Erecution ſued, for the Danger of tl e e N he who reco- 
Petit Jury. 41 All. Attaint, 27. per Wich. the Veath Of the reren. ute. 


| Execution; 
this the Party is not grieved, cites 35 H. 6. 39. 26 H. 8. 2. per Wangfore. for before 
Nontenure, pl. 6. cites 35 H. 6. 44. Ys 


SF by Priſot. Bro 


© by him who loſt in Aſſiſe, againſt the Plaintiff in the Aſſiſe, and te Petit Jury, upon fal ver- 
ICT in the Aſſiſe; the Tenant appeared and ix of the Petit Jury, E De alt, <q b 
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them the Inqueſt was awarded by Default; and per Paſton Juft. the Attaint does not lie in this Caſe 
be ore Execution taken; for three Things intitle him to the Attaint, ſcilicet, falſe Oath, Judgment, and Ex- 
ecution; for he who loſes by Judgment ſhall not have Attaint during his own Poſſeſſion, unleſs where the 
Plaintiff or Demandant ſues Execution of Damages recovered by falſe Oath, and of this he may have 
Attaint, he himſelf being in Poſſeſſion of the Land. Br. Attaint, pl. 38. cites 21 H. 6. 55.- S. C. 
cited Le. 299. pl. 337. Arg. 


Attaint. 


e Ar ln 


3. The Vouchee ſhall have an Attaint before Execution in Value 
ſued againſt him, for the Caule àforeſaid. 41 All. Attaint 27. 

4. So ff in a Precipe againſt a Letlee, the Leſſee vouches B. in the 
Reverſion, who enters, and vouches C. and the Demandant counter. 


pleads that C. nor any of his Anceſtors c. and this is found for the 


Demandant; B. ſhall have an Attaint betore Execution in Value ſi: 
ed againſt him. 41 All. Attaint 27. 5 
Br. Attatnt, 5. After the Death of any ot the Petit 12, no Attaint lies. Contra 


85 23. cites 2 I, 4. 18. 


C. that 


Attaint was maintained in B. R. tho" many of the Petit Jury were dead; Quod nota, tho” the contra- 


ry was held 6 R. 2. per Belknap. It lies as long as any of the Petit Jurors are living. Br. At- 
raint, pl. 30. cites 12 H. 4. 10.——And pl. 109. cites S. C. per Skrene, that it lies as long as 2 of em 
arc living, for ey are Jurors Pluraliter, pl. 76. cites 34 Afi. 6.8. P. Ibid. pl. 68. cites 26 Aſſ 12 for 
they are not named in the Writ, which is Quod diligenter inquiras qui fuerunt jurat* prime Inquihtio- 


nis, Quod nota, Brooke ſays, that it ſeems to be Law. 


Man recovers againſt another in Treſpaſs, the Defen- 
yrs by „ dant ſhall have an Attatnt before Execution ſued. 41 Attaint 27. 
2 5*r(mal A. Tempore E. 1. Attaint 70. adjudged. L 27 
tion Attaint CE, | 5 


It was agreed 6. Tf one 


lies before Execution, but contra in Action Real; for it ſhall be againſt the Tenant. Br. Attaint, in 


pl. 9. cites 35 H. 6. 


this is tried to be his Deed, and after the W irnetles die who were join- 
ed to the Inqueſt, the Party ſhall not have an Attaint after, 26 H. 
6. Attaint. 3. per Curia = - i 
8. Audita > ri paſſ*d for the Plaintiff, and therefore the Defendant 
dh was Conuſee in the Statute Merchant brought Attaint ; 'Thorp anſwer— 
ed, that it did not appear that the Plaintiff in the Attaint ever had Exc- 


cution of any Land delivered to him, and ſo cannot have Attaint; but 
the Court was againſt him, and that he ſhall have Attaint as well as if 


he had Execution in Fact. Br. Attaint, pl. 64. cites 21 Aſſ. 16. 


It lies not 9. The Death of none of the Defendants in the Attaint ſhall abate the 


of Defendant 


after Death Writ, ut the Death of the Tenant; Per French, Quod non negatur. Br. 
againſt Attaint, pl. 68. cites 26 All. 12. OO 1 


(G) Mo ſhall have it, and who not. 


R DE King ſhall have an Attaint upon a falſe Verditt is « 


F: 5. cites Quare Impedit. 42 E. 3. 26. b. 


Firzh. Attaint, pl. 18. cites S. C. & S. P. accordingly, tho* it was objected that ſuch Attaint had never 
been known to be for the King before. F. N. B. 10% (D) S P. accordingly. 


Br. Attaint. 2. The Vouchee may have an Attatiic. © . 4. 4 9. 


pl. 25. cites 


. N. B. 106. (E) S. P. and the Writ ſhall mak 1 LON ot the Voucher; and in the ne 


Notes there (e) cites 9 H. 6. 38. 11 H. 4. 5. 4 Al. 7 i. and 4 E ; 


J. Ika Deed be pleaded in Barr, in which there are Witneſſes, and 


— — é——ũ K—— — _ 6, OS. 


Attaint. 263 


z. The Youchee ſhall have an Attaint upon a falſe Verdi& given Fitch. Brief 
between him and the Tenant upon the Deed of Lien denied. 22 E. 3 gs. Cites 


Y T bo Aſſiſe the Tenant pleaded Fointenancy with his Feme and Sen, who It was faid 


cine and maintained the Excepticn, and the Tenant was found ſole Zenant, or Lau, 


and he awarded to Priſon; and per Thorp Ch. J. F the other be Tenant and be 3 | 


one, he thall have Aſſiſe, and nor Attaint, becauſe he is not Party to pleads Join- 

che Original. Br. Aſſiſe, pl. 321. cites 31 All 11. 22 

comes and maintains the 8 which paſſes againſt them, and the Demandant enters, be in whom 
the Jointenancy is pleaded ſhall have Aſſiſe, and not Artaint ; for he was not Party to the Origtnal. 
Note the Difference. And fo ſee that Party io the Iſſue ſhall have Aſſiſe. Br. Aſſiſe, pl. 36. cites 48 
K. 3. 16. at the End. | | 


F. If Aſſiſe is brought againff Tenant by Statute Merchant, Termor, 
or the like, and him in Reverſcon, who is Tenant of the Franktenement, 
and the Aſiſe acquits the Teaant by Statute Merchant, and attaints the ther 
of Diſſeiſin, and they two join in Attaint, Quzre whether he who is ac- 
quitred ſhall have Attaint, by reaſon that he is acquitted, and yet by 
the Aſſiſe and Verdict he loſes his Intereſt 2 Per Tank clearly, the Te- 
nant by Statute Merchant ſhall not have Attainr, zor the Lord where the 
Land is recovered againſt him and the Heir, where he has the Heir in Ward, 
nor the Termur where Land is recovered againſt him and his Leſſer, becauſe 
he did not Joſe any Franktenement ; but the beſt Opinion here was, that 
ſuch Perſons ſhall have Attaint, for they cannot have Aſfiſe nor Ouare ejecit 
infra terminum, nor other Remedy. But per \V horwood (the King's At- 
torney in the time of H. 8.) they thall not have Attaint. Bur Brooke 
| fays, this is not reaſonable where they are named and loſe their Inte- 
reſt; but he ſays, it ſeems that he who is acquitted ſhall nor have At- 
taint, bur if they are found Diſſeiſors, it ſeems to him that they ſhall 
have " Quæte, for it was adjourned. - Br. Attaint, pl. 82. cites 
Th Where Treſpaſs is brought againft Baron and Feme, and the Plaintiff 
recovers, the Baron alone ſpall not have Attaint, for it ſnall be bronght ac- 
cording to the Record. Br. Baron and Feme, pl. 22. cites 47E. 3. 9. 
per 'Tank and Finch. e TT ol. 5 
7. Succeſſor of a Parſon ſhall have Error or Attaint of Judgment againſt 
| his Predeceſſor. Br. Attaint, pl. 110. cites 8 H. 6. 25. and 19 H. 6. 39. 
accordingly ; Quod Nota bene. = NT 
8. Ifa Man has [ſue a Son by one Venter, and a Daughter by another, 
and intails the Land to him and his ſecond Feme, and the Heirs of their two 
Bodies, and Recovery is had againſt them by talſe Oath, the Attaint is gi- 
ven to the Son and not to the Daughter, per Forteſcue. Br. Attaint, 
pl. 40. cites 22 H. 6. 28, 8 = 1 5 
9. So, per Forteſcue, where a Man has two Sons in Burgh Engliſh, and 
loſes by falſe Verdict and dies, the Attaint is given to the eldeſt Son, 
and ſo the Daughter and the youngeſt Son thall fallity the Recovery by 
bim, which: Yelverton utterly denied. Ibid. . _*:; -. 
10. Ita Man brings Bill guod reddat T. 401. quas Domino Regi & præs 
dio Z. debet upon the Statute 23 H. 6. cap. 10. and the Fury paſs againſt 
the Defendant ſalſely, Attaint lies tor the Detendant; For the King is 
not merely Party; For the Party may diſcontinue or releaſe without the King, 
notwithſtanding that the King ſhall recover the Moiety, and theretore 
the Attaint was demanded ; Quod Nota; And ſo it is admitted, that 
Ii the King was merely Party Attaint does not lie. Br. Attainc, pl. 136. 
cites 20 H. J. 5. eg Ip 
11. Attaint goes with the Land as Writ of Error ſhall do. Br. Faux 
de Recovery, pl. 50. cites tempore H 8. | Es 
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264. 5 Attamt. 


The King 12. It was ſaid, chat upon Isformati  niade b che King, 1 ich pal. 
5 TE. d, pon Information made by the King, which pa. 
Abe Sake upon Iſſue tried, the King nor the Intormer thall not have front an 
a falſe Ver. For the Informer is not fully Party, and when the Defendant has anſwer. 
dict given ed, the Attorney of the King replies tor rhe King,, and no further 
— _ Mention is after made of the Intormer and therefore the one nor the 
an Inter- other ſhall not have Attaint, but was awarded to anſwer to the Poin 
mation. Cro. | : Ls . on 
E. 30g. pl. Of the Writ, and conld' not have Day of Continuance without Iſſue. Br. 
18, Mich Attaint, pl. 127. cites 4 M. 1. 
35 _ | 3 | 
Eliz. 8 R. in the Caſe of the Queen v. Ingerſall. But tho' the Information was for the Queer, 
and the Forty he yet ſhe cannot join with him in bringing the Attaint; ſaid as admitted Ibid 
—— 8. F. & S. C. cited by Serjeant Maynard accordingly. 2 Jo. 14. Arg. In Action on a pe. 
nal Statute brought for the King the Attorney General alone replies and joins the Iſſue, and there ore 
ſome think that an Attaint lies not on ſuch an Information when a falſe Verdict is found for the Defen. 
dant ; for the Informer did not join Iſſue; But Jenkins ſays the Law ſeems to be otherwiſe ; for an 
Attaint lies againſt the Informer it the Verdict paſſes for him; and by the like Reaſon, if a Verdict 
paſſes againſt him, an Attaint lies for the King againſt the Jury which paſſed apainſt the King; 
Where a falſe Verdict paſſes for the King, upon a Petition made to the King, an Arttaint may be | 
brought, which is only againſt the Jury that gave the falſe Verdict. Jenk. 228. pl. 94. ——lt was 
held by all the Barons, that where the Queen is ſole Party againſt the Subject, and the Jury find for 
the Queen, no Attaint lies; contrary where the Suit is Tam pro Domina Regina quam pro ſcipſo, 
3 Le. 46. pl. 121. Trin. 32 Kliz. in the Exchequer. Anon. _ 


9 


—V — 


13. None ſhall have Attaint but he that may be reftored to the Thing loſt 
by the Judgment; Per Bramitone Ch. J. Mar. 210. Paſch. 18 Car. cites 
2 R. 3. 21. D. 89. and 9 Rep. Ld. Sanchar's Caſe. rs 


9 —— 


(G. 2) Who ſhall have Attaint jointly or ſoverally. 


1. IN Precipe quod reddat, it the Tenant pleads Fointenancy with a Stran- 
1 ger not named, and Iſſue is thereupon joined, and it be found againſt 
the Tenant by Verdict, it was held that the Tenant alone, without the 

Stranger, ſhall have Attaint. Thel Dig. 32. lib. 2. cap. 14. S. 1. cites 

Trin. 3 E. 3. 89. VVV N 

2. It was objected that another Diſſeiſor was found by the Aſſiſe who 
did not join in the Attaint; bur ir was ſaid, that it may be that this Plain- 

tiff paid all the Damages, and ſo ſhall have the Attaint alone; and that in 
Aſſiſe brought againſt ſeveral other Tenants who loſe, they all may have ont 
Snit to reverſe this Fudgment, and it it be reverſed, every one ſhall re- 
have according to that Which he loſt; Quod Nota. Br. Attaint, pl. 53 
cites 8 Aff. go. and 8 E. 3. 17. Fr 5 
3. Where Aſſiſe paſſed againſt ſeveral, one of the Diſſeiſors was receiv- 
ed to maintain Atraint alone, and to agu the falſe Oath in the Principal, 
and in Right 4 Damages intirely without the others. Thel. Dig. 33. 
| lib. 2. cap. 14. S. 3. cites Mich. 8 E. 3. 439. „%% 

Writ againſt 4. In one Writ, if there are 20 Præcipes, yet it is but one Fur as te 
three by ſeve- the Demandant, and the Roll makes mention but of Jurat* and the De- 


3 mandant ſball have but one Attaint, but the Tenants ſhall have ſeveral At- 


at ſeveral I taints. Br, Attaints, pl. 59. cites 14 Aſſ. 2. 
ſues, and it | 


paſſes again the Demandant, he may have one and the ſame Writ of Attaint; for it is one and the ſame 
[ury astohim Br. Several Przcipe, pl. 12. cites 14 Aff 2. - ut if they had paſſed for him, the 


*hree Tenants ſhould have had ſeveral Attaints; for it was ſeveral Jurics as to them. Ibid. 


5. In a Writ of Formedon by one Pracipe againſt a Baron and his Fem: 
of 2 Parts of a Manor, and by another Præcipe agamſt 4nvi ver trans er = 
— — the 


Attaint. 


the zu Part, which Stranger vonched to Warranty the Baron who traverſed | 


2. cap. 14. S. 16. cites Paſch. 16 E. z. Artaint 25. 


. 5, But it was adjudged that one Plaintiff ſhall not have one Writ of At- 
taint againſt 2 ſeveral Inqueſts, who paſs'd againſt him in 2 ſeveral Writs or 
Bills. Thel. Dig. 33. lib. 2. cap. 14. S. 3. cites Paſch. 25 E. 3. 42. 

8. It was adjudged that where in Aſliſe one who has taken the intire 
ſole Tenancy boſe by falſe Verdict, tho' he alone ſhall have a Writ of At- 
taint without the others named in the Aſſiſe notwithſtanding that the 
Detendant in the Attaint ſaid, that he had nothing in the Franktenement, but 
only in common with others named in the Aſſiſe, and now net named &c. 
Thel. Dig 33. lib. 2. cap. 14. S. 10. cites 27 Al. 61. OE 2 
9. But in Aſſiſe of Mortdanceftor brought againſt ſeveral, ſome of them In Aſie a- 
pleaded Several Tenancy, others diſclaini'd, and orbers ſaid nothing, and it 84i"t 3 SU. 
was found the Tenancy in Common as was ſuppoſed by the Writ, and turcher 7% it was 
the Points of the Writ were found &c. upon which all named in the Writ z ans 
brought one Writ of Attaint in Common, Where the ſeveral Tenants aſſign the intif 
the falſe Oath ſeverally as to the Tenancy in Common found &c. and as 4d that the 
to the Points of the Writ and Damages, they all aſſigned the Falſe Oath 37 4d . 
in Common. Thel. Dig. 33. lib. 2. cap. 14. S. J. cites 29 Aſſ. 9. but 1 ee 
adds, quære Legem. VVV ue 4 
did nething made Default, and was ſecer'd, and the Defendant pleaded to the Writ, Wat the "wp * 
acquitted had ue with the other 2, and therefore rhe Writ was abated. Quod nota, Br. Attaint, pl. 

71. cites 29 Aſſ. 14,——Br. Attaint, pl. 123. cites 6. C. For the 3d was wot grieved, and therefore ſhe 
Hall 1 Thel. Dig. 33. lib. 2. cap. 14. S. 8. cites S. C. 8. C. cited Arg. Le. 
317. in pl. 445. „„ | 


10. It was held where the Tesant of the Franktenement and the Tenant 
by Statute Merchant loſes by Falſe Verdict in Aſſiſe, that they may go 
in Writ of Attaint, not withſtanding that the Tenant by Statute Merchant 
as — of the Diſſeiſin. Thel. Dig. 33. lib. 2. cap. 14. S. 9. cites 
JT VF 
. 11. 1 aud Feme attainted by Falſe Verdict in Treſpaſs, may join 
in Attaint. Thel. Dig. 33. lib. 2. cap. 14. S. 11. cites Mich. 47 E. 
3. 1060. | . | | | DW | | : 5 | 
12. In Aſſiſe againſt 2, who tate ſeverally the iiitire Tenancy, if it be 
found by Verdict againſt them, yet they may join in Attaint. Thel. Dig. 
$3. lib. 2. cap. 14. S. 15. cites Hill. 3 H. 4. 06. 5 
13. Treſpaſs againſt two, who pleaded Not guilty, and were found Br. Abridg- 
Guilty to the Damage of 101. and the one dune ſued Attaint, and aſſig ud wn pe. | 
the Falſe Oath in all which they had ſaid againſt him, which goes as well Be. Joinder 
to the Damages as to the Principal, and it was agreed that of the Prin- in Action, 
cipal he ſhall have Attaint alone, becauſe their Plea is ſeveral in Law, pl. 4 cites 
but not of the Damages; for they are intire. Br. Attaint. pl. 9. cites 34 3 52 of 
H. 6. 12 | | 1 | | the Damages 
| they ſhall 
7 | Join in At- 
Thel. Dig. 33. lib. 2 cap. 14. S. 12, 


Where 


taint, or he ſhall abridge his Demand of the Damages. 
Cltes 8. C. 5 
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Right of Damages. Thel. Dig. 33. lib. 2. cap. 14 $.6. cites Trin. 30 E. ö 
e 


rance lies w 


256 Attaint. 


Where ſevera were fotend Guilty by Verdict in Treſpaſs; one Writ of Attaint brought by them ;. 
common was adjudged good. Thel. Dig. 33. lib 2. cap. 14. S. 4. cites Trin. 18 E "i 25. 4 17 Aff 
22, and that ſo agrees Trin. 30 E. 3. 2 30 Aff 49. and that it was ſaid there for Law, that ther 
may have ſeveral Writs of Attaint, and ſays fee 46 E. 3. 21. 47 E 3. 10. 48 E. 3. 14. and 34 H. 6 15 
30. And ſo it was held there for Law, that if in Aſſiſe or Treſpaſs ſome art found ſeveral Difſeiſors 
or Treſpaſſors, the Damages ſhall be ſeverally aſſeſs'd, and then they ſhall ſever in Writs of Attaim 
Thel. Dig. 3 z lib. 2. cap. 14. S. 5.—And it was ſaid that if ſeveral Tenants loſe in Aſſiſe, they ought 8 
have ſeveral Artaints; but if the Damages are intirely taxed too high, they may join in Attaint in 


— — 


4. 
Where the Plaintiff in the firſt Action brought Conſpiracy againſt 2, and the one pleaded Not Guilty, 
the other pleaded Fuſtification, abſque hoc that be <vas guilty af ter ſuch a Day; and ſo to 7 ay 1 
found for the Plaintiff, and one of the Defendants brought Attaint alone. Upon long Argument it wa; 
awarded that the Attaint lies of the Principal, and the Plaintiff was compell d to abrullge his Demand of the 


Damages; quod nota. Br: Attaint, pl. 9. cites 35 H. 6 19 


Br. Joinder 14. But where they plead Releaſe; or ſuch like joint Plea, there they 
pl 1 cannot ſever in Attaint. Br. Attaint, pl. 9. cites 34 H. 6. 12. 
S. C. But if the Iſſue be found againſt them by Falſe Verdict pon * or Arbitrement, or 


other Matter jointly pleaded by them in Bar, they ought to join in Attaint. Thel. Dig. 33. lib. 2. cap. 14. 
S. 12, Cites S. C. Es e | 


15. Where Conſpiracy was brought againſt 2, and the ont pleaded Not 
Guilty, and the other pleaded a Bar &c. and both the Iſſues found by 

Verdict againſt the Detendancs, the one of them alone was received to 

maintain Writ of Attaint for the Falfe Oath in the Principal, but not in 

Right of Damages; per Judicium. Thel. Dig. 33. lib. 2. cap. 14. S. 13. 

EL Cites 34 H. 6 3o. and Mich. 35 H. 6. 19. 0 

And qurre 16. If a Man wouches 2, and recovers in Value, and has Execution 
e We -- , gainſt the one alone, yet both ſhall join in Attaint. Br. Attaint, pl. 9. 


_—_— cites 35 H. 6. 19. per Forteſcue. 
has Attaint e 5 8 ”, : 8 | 9 1 „„ 

of the Principal as above, and attaints the Petit Jury, if the other may have Arraint alſo, and attaint them 
again. It ſeems that he may; for the one is a Stranger to the other [ſue. upon Several Plea, tho it be pleaded 


_ Jointly and at one and the ſame Time. | bid. | 


And if the 15. It ſeems that in Adtion Real or Perſonal Ex Parte petentis, all ought 


one be an- to join in Attaint. Br. Attaint, pl. 9 cites 35 H. 6. 19. 


ſuited, Seve- Ny 3 ö 2 | 
here it is brought pon Real Action; contra where it is brought upon Perſonal Action. Ibid. 


And upon 18. And Ex parte Defendentis, or Tenentis, they may ſever in Attaint 


joint Ples upon Plea Several in Action Real or Perſonal. Br. Attaint, pl. 9. cites 

they ought H. 6 5 VVV . 

to join, 35 H. 0. 19. „ 

if it be 5 3 | 

brought upon Action Real or Perſonal. Ibid. 

19. It was held that where 2 bring Formedon againſt other 2, and one Of 

the Tenants pleads the Releaſe of one of the Demandants, and the other Te- 
nant the Releaſe of the other Demandant, and both the Releaſes are found 
azainſft the Demandants, yet the Demandanrs ſhall join in Writ ot At- 

taint, notwithſtanding that each be a Stranger to the others Iſſue. Thel. 


Dig. 33. lib. 2. cap. 14. S. 14. Cites 35 H. 6. 22. 


(H) I 


Attaint. 
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— 


(H) In reſpect of the Eftate. Not Party to the Writ 
dee e., 


1. N a Quare Impedit againſt 2, they make ſeveral Titles, and it is * De 


| tound tor one Detendant, and the other diſturbed him, the other 12 7 5 1 
may have an Attaint upon this; for by this he loſes the Preſenta- 5: ©. & 5. p. 
tion. 45 E. 3. 14. | | by Finch. 


2. De who is Party to the Recovery ſhall habe an Attaint, altho** Fol 283 


he was + not * Tenant at the Time of the firſt Writ brought, nor when 1 peg 
the Judgment was given. 41 E. 3. 19. | | aint, ol: 6s. 
| | | Cites 2- Af 


V3.9 : : : | | | | 6 : 
3. I an Action, if Jointenancy he pleaded with a Stranger, and ir Artainr, 
the Stranger Joins with the Tenant in the Maintenance thereof, and this 3 OE 
Is tound again them, yet the Stranger ſhall not have any Attaunt, „ 


ingly — - 


| becaule He 1s nor Party ro the Writ. 43E, 3. 17. b. S015 278. 
Oo 1 : ; | | | Arg cites 

S. C. that if the Party to the Writ pleads Jointenancy with a Stranger, and the Verdict paſſes ws 

him, he ſhall not have Attaint; bur Jones J. ſaid, that he might have Attaint.— Roll Rep. 243. 


Arg, cites 31 Aſſ. 11. 31 E 5. Attaint 3 5. S. P. exactly, and ſeems admitted by Coke Ct o ſat 
Wks (> it Fr Prayes in Aid. 3 78 5 y, and ſeems admitted y Coke Ch. J. who ſaid, 


4. In an Action againſt A. and B. it is found againſt them upon ſe- Br. Attainr, 
veral Iltucs, A. (hall not have an Attaint upon a falſe Verdict againſt ?! f Fi, 
B. becauſe he was not Party to this Iſſue. 11 H. 4. 27. e 


Fitrh. Attaint, pl. 15. cites S. C. 


Ne 


5. In Treſpaſs againſt 2, if one pleads a Releaſe, upon which they Firzb. Tri.!, 
ate at Iſſue, and the other pleads rhe fame Plea as Servant to nim, It it : 2 HE 8 
be tound againſt the Maſter, the Servant ſhall not have an Attatat o Han. 
thereupon ; tor he ts not Party co nis litue. 11 . 4 30k, _ 

6. In Waſte againſt 2, tf one makes efault, and the other pleads, Zr Arrain:, 
and it is found againſt him, the other, wha made Octaiit, iail not ?! n 
* an — thereupon, vecauie he 1s not Party to the litue, 12 

Y if the Villein be found free in Homine Replegiando againit the Fitzh. Trial. 
Lord, and after the Lord dies, rhe Heir ſhall gave an Attalat, 19% n 


D. 6. 18. . 6 & 5. 5 


8. TftheVillein be tound free by a falſe Verdict in an Action of Treſ- Firz1 Tria!, 
paſs brought by him againſt che Lord, and after the Lord dies, his 25 my 19 
Heir ſhall have an Attaint, tho' the Verdict was in a {Ictfonal Action, 5 0 
and for Damages only, becauſe this rakes away his Inheritance in 
the ie . s . . 

9. But he ſhall not habe an Attaint tor the Damages. 1 
10. But in this Cafe the Executors Bf the Lord ſhall Have an At pinh. Trin, 
faint tor the Damages, Becauie they belong to them. Contra 19 H. bes 
>, 18. b. becauie they lolc no Damages. et 5 

11. The Iſſue in Tail ſhall not be larr'd by Releaſe of his Father of ol © © 
Actions, or of all the Right found againſt his Father by Verdict, but the 
Iflue may have Attaint. Br. Tail & Dones &c. pl. 42. cites F. N. B. 
108. | | 
12. Attaint by J. againſt FE. who ſaid that he himſelf leaſed to the 
Plaintiff for Years, fo that he loſt nothing bur a Term by the firſt Ver- 
dict, and demanded Tude:nent of the Writ, & non allocatut; and t:» 
* * Termor ihall have Attains of Vis Term, Br. Attaint, pl. 35. c.c8 
21 E. 3.47. 


1 * 
4 


02-73 | I 3. Fa, 


——{_thtT_Avter AA. 8 


_ Attaint. 


Br. Dama- 13. Falſe Impriſonment againſt 2, the one came and pleaded, and the I 


ges Pl. 29. (ve is found againſt him to the Damage &c. and after the other came and 
88 32 pleaded Villeinage in the Plaintiff, which is found againſt him at the ſame 


Rep. 6. a. time, in another Aftion between them, and therefore he was eftopp'd to 
per Cur. plead it, by which Judgment was againſt both of the Damages where the 
ff Treſpaſs Second was not Party to the Iſſue which found the Damages, and yet well, 


be b all 5 5 
„ for he was Party to the Original, and therefore thall have Attaint, tho 


who plead to he was not Party to the Iſſue; Quod Nota, per Thorp clearly, & ny]. 
[Je ſeveral- Ius dedixit, and upon this Reaſon Judgment was given immediately; 


iy, and ſeve- Quære. Br. Attaint, pl. 17. cites 44 E. 3. 6. 


ral Venire 

| Facias's be awarded, this Jury, which firſt paſſes, ſhall aſſeſs the Damages againſt both, and he who is Par- 
ty to the Original, and a Stranger to the Iſue, if he be grie ved for the 1 he ſhall have Attaint, 
and yet he is a Stranger to the Iſſue, but he is Party to the Original, per Moyle |. Quod Nota for 
Law; for nullus negavit; and in this Caſe the ſecond Inqueſt ſpall not aſſeſs the Damages. Br. Attaint, 
pl. 44. cites 39 H. 6. 1. F. N. B. 107. (E) S. P. and in the new Notes there (e) ſays, it ſeems that 
in this Caſe as to the Damages they ſhall join in an Attaint, and cites it adjudged 25 H. 6. 25. but us 
touching Parcel, it they are found by one Verdict Guilty, they may join, and cites 18 E. 3. 1, 30 E. z. 
1. or they may ſever, cites 35 H. 6. 21 per Aſhton. 46 E. 3. 81 per Finchden, and ſays, fee 1 H. 5. 
13. * 44 E. 3.7. 44H.6.32. * S. C. cited, and S. P. reſolved 11 Rep. 5. b 6. a. Trin. 10 
Jac. in Sir John Heydon's Caſe ———S. C. cited by Coke Ch. J. accordingly, in delivering the 
[udgment of the Court, in the Caſe of Cobb v. Heydon. Cro J. 349. pl. 2 —— Hob 66. pl. 69 
S. P. reſolved in the Caſe of Cocke v. Jennor.- —S, P. reſolved accordingly, 10 Rep. 119. a. Mich. 
10 Jac. in Cheyney's Caſe. ” : 


A Point Treſpaſſor, tho' a Stranger to the Iſſue, yet being privy in Charge, ſhall have Attaint for 


exceſſive Damages given by the Jury againſt his Joint-Treſpaſſor. Reſolved. 11 Rep. 5. b. Trin. 15 


' Jac. Feydon's Cale, and ſays, that with this accords 44 E. 2. 7. b. adjudged in Point, and F. N. B 
107. (E)— ——10 Rep. 119. a. S. P. per Cur. and cites the ſame Caſes. 8 


14. Baron and Feme loſt by falſe Oath in Quare Impedit brought by 
them, and the Damages were levied upon the Baron, and he died, and the 


Feme took another Baron who brought Attaint, and recovercd, and were 


reſtored to the Damages loft by the firſt Baron, and recovered the Ad- 
vowſon in Jure Uxoris, and 100 J. in Damages by theAcrainr, and it wa: 
brought by him who firſt recovered, and another who was not named in 
the firſt Record, and ſo they recovered the firſt Damages loft by the 
_ firſt Action, againſt him who firſt recovered only, and the Damage: 
given in the Attaint againſt both, and the Feme was reftored to the firſt 
Damages becauſe ſhe was Party to the firſt Judgment, and if they had 
not been levied upon the Baron in hisLite they would have been recovered 
againſt the Feme. Br. Attaint, pl. 114. cites 46 Atl: 8. 5 
15. Attaint was brought by Baron and Feme of falſe Oath given avainſt 
the Feme and her firff Baron in Quare Impedit, and awarded good. Br. 
Attaint, pl. 18. cites 46 E. 3. 23. 
16. And ſo the Feme had the Attaint, and act the Executors of the Ba- 
ron who loſt. Ibid. - 


At Common 11. 9 R. 2. cap. 3. Enacts, That he in Rever/ion hall have Attaint upon 


Law the , falſe Verdict found againſt the particular Tenant. 


Reverſioner 


might have had Attaint of a Falſe Verdict againſt Tenant for Life after the Death of the Tenant for 


Lite; but now by this Statute he may have it in the Tenant's Life-time. D. 1. a. b. pl. 5. 
Tho? this Statute ſpeaks only of Reverſions, yet it was reſolved that Remainders are alſo within the 


Purview thereof; but that Reverſion or Remainder expectant on Eſtate Tail is neither within the 


Words or Intention of this Act; for ſince the Makers of the Act have by Special Words provided Re- 
medy for thoſe in Reverſton expectant on Eftate for Life, in Dower, by the Curtely, or in Tail after 
Poſſibility of Iſſue extinct, by this preciſe Enumeration their Intent appears to exclude Reverſions and 
— expectant on Eſtates Tail. 3 Rep. 4. a. b. Trin. 5 Eliz. in the Marquis of Winchelter's 
Caſe. 0 


18. In Aſiſe againſt Diſſeiſor and Tenant, it the Tenant is acquitted of 
the Diſſeiſin, and the Diſſeiſor thereof attainted, the Tenant ſball have At- 


taint of the Oath againſt the other, becauſe his Title is lolt by this Cauſe. 
Br. Attaint, pl. 28. cites 11 H. 4. 50. 
| os : 19. In 


— ²˙ A. . ad yd 


—— ” * — nnn _ 
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19. In Scire Facias upon an Annuity the Parſon pray d Aid of the Pa- F. N. B. 
tion and Ordinary, and they join, and the Iſſue paſſes againſt them, yet the 2 (F) in 
Patron and Ordinary ſhall not have Attaint. Per Newton Ch. J. and fo Notes ere 
ir ſeems that none ſhall have Attaint but he who is Party to the Original, (a) cites 
ind not he who comes in a latere. Br. Attaint, pl. 36. cites 19 H.S = * 
22 Hl. 0. 28. 
g 5 If a Man has Iſſue a Son, and takes a ſecond Feme, and Land is 
riven to him and his ſecond Feme in Tail, and after they loſe by Falſe Verdict, 
and die, leaving Iſſue another Son by the ſecond Feme, the Iflue in Tail ſhall 
falſify; for he cannot have Attaint, becauſe it is only for the Heir, who 
is che eldeſt Son, and he cannot have it as here; tor he is not Heir to the 
Land intaiPd. Br. Attaint, pl. 124. cites 22 H. 6. 28. per Forteſcue. 
21. Ho in Burgh-Engliſo, where a Man has Iſſue two Sons, and loſes 
by Falſe Oath, and dies. Ibid. 5 EG 
22. The Teſtator enter'd into Religion, and was deraign'd. Quere if At- 
taint lies againſt the Heir or Executor; or if the Executor brings At- 
taint, if the Teſtator ſhall be reſtored; As if the Sou zs barr'd in a Mort- 
ganceſtor, the Daughter ſhall have an Attaint, and there the Judgment 
was againſt her Brother of the half Blood only. F. N. B. 105. (O) 106. 
in the new Notes there (a) cites Kelw. 199. So a Special Heir ſhall have 
Attaint. 22 H. 6. 28. 


— 


(H. 2) Againſt whom. 


1 A TTAINT against him who recovered and 2 others Oui terram 

i; illam Tenent, and for the 2 it was pleaded that the one had nothing, 
Judgment of the Writ, & non allocatur, and the other took the Tenancy 

aon him and vouc hd, and was ouſted of the Voucher, becauſe this Suit 

is to reſtore the Plaintiff to his firſt Poſſeſſion, of Which no meſne Time 

is adjudged in the Law; quod nora; and there it was ſaid that this 

* may be made in Quod ei deforceat, and yet a Man thall vouch 

there; but there he ſhall vouch by the Statute of Weſtm. 2. cap. 4. Br. 

Attaint, pl. 55. cites 10 Aſſ. 8. 10 E. 3. 21. VF 

2. Attaint was brought againſt another who did not recover, nor his Heir, Br. Non- 

and awarded good; tor it is a Summons, and ſhall abate by Nontenure, tenure, pt. 
Br. Attaint, pl. 59. cites ee „ ; „„ 
3. Attaint lies for the Tenant againſt the Vouc hee. F. N. B. 106. (D) 

in the new Notes there (b) cites 22 E. 3. 11. 8 2g 
4. The Attaint ſhall be againſt the Tertenaut. Br. Attaint, pl. 26. If a Mun 
ves 8 H. 4. 23. I „„ | | recoders 
| Land, and 


aliens, and he who loſes brings Attaint, it ſhall be brous it anainft the Tertenant, and not againſi him cal 


recovered who is not Tertenant Br. Attaint, pl. 99. cites Old Nat. Brey. Tir Attaint, 68 
Attaint ſhall be againſt Tenant of the Franktenement &c. Br. Error, pl. 109. cites 6 Aff 6. 


5. If Action of Treſpaſs is brought againſt the Auceſtor in Tail and B. 2 Sid. og. 
and C. and paſſes againit them, and the Anceſtor dies, the Attaint is Irin. 1058. 
given to the Survivor. Br. Eſtoppel, pl. 168. cites 13 E. 4. 2 & z. by 3 
Catesby. Quere. 5 tht A”. 
| B. and . 
Death of A. his 
Wo : for he cites 1t 
tor the Thing which was loſt againſt him 


were Tenants for Life, with Remainder to A. in Tail ; and the Quere is, if after the 
Iſſue may have Attaint, and he holds that he muy, notwithſtanding, it is there doubted 
as agreed D. 201. pl. 65. that the Action of Attaint ariſes 
who has it, into whole Hands ſocyer it ſhall come. 


6.22 


260 Attaint. 80 
An Attaint 6. 23 H 8. cap. 3. S. 2. Enacts, That upon every untrue Verdict befor 


brough "1 g 1 
hn Achs Fudges of Record (except where the Thing in Demand extends not to the Va. 


Statute a. ue of 491. or concerns Life) the Party grieve ſhall have an Attaint againf 


gainſt the the Petty Fury, and alſo againſt the Party that hath the Fudgment there. 
Executors tt pon. | 


of 7. B. and | 


the Tertenants, and held well brought by the Equity of this Statute, tho' the Words of the Stature 

that the Attaint ſhall be between the Parties; and ſays that ſo it may be againſt the Heir, as it is there 
held. Mo. I 7. pl. 60 Paſch. 3 Eliz. Auſtin v. Baker. Bendl. 87. pl. 132. S. C according ly. 
And. 24. pl. 53. S. C. accordingly, and ſays it was ſo done in one Cage's Cate, 6 July, 6E.6 — 0. 
291. pl. 65. a. b. S. C. held accordingly ; for this Statute was made in Favorem Subditorum to qualify 
the Rigour of the Common Law, and the Words (againſt the Party that hath Judgment to recover) 
are ſuperfluous, and not Words of Subſtance, inaſmuch as the Action of the Attaint is for the Thing 
loſt, againſt him who has it, be he who he will. f 


are, 


The Plaintiff in Attaint ry ae the Falſe Oath in Omnibus que dixerunt, but did not ſhew the 


Value of the Thing render'd by the Verdict; but it was held that the Aſſignment was good, becauſe 


the Certainty of the Value appears in the firſt Records, ſo that the ona may well enough know what 
emand, and Verdict thereon given, 


it is. Beſides, tho' the Words are, viz. © Where the Thing in 
extends to 4o1.” yet in the principal Caſe, which was an Avowry for a Grant out of the Manor of 8. 
whereof the Place where is Parcel, and Iſſue was that it was not Parcel, and found for the Plaintiff, 
and Damage to 101. in which Caſe the Verdict was given upon a Collateral Matter, and not upon the 
Thing demanded, the Attaint ſhall be maintain'd by the Statute, and the Value ſhall not be accounted 


of the Collateral Thing whereof the Iſſue was taken and the Verdict given, but of the Damages which 


were demanded. Dal. 32. pl. 16. 3 Eliz. Anon.— Kelw. 205. b. pl. 4. S. C. in totidem Verbis. 


J. 23 H. 8. cap. 3. Enacts, That if the Petty Fury are found to hav: 
given an untrue Verdict, they ſhall each of them forfeit 251. to be divider 


between the King and the Plaintiff, and incur ſeverally Fines at the Diſcre. 


tion of the Fuſtices, and be for ever after diſabled to give Teſtimony in an; 
oO 


(1) In what Things it | the Falſe Oath | may be 
VVV 


Br. Attaint, 1. AA Man can not aſſign ſuch Thing for a Falſe Oath which was 
pl M7 cites admitted true by him in the firſt Action, 11 H. 4. 27. 
Fitrh. Attaint, pl. 15. cites S. C. | 


Br. Attaint, 2. [As] In an Aſſiſe againſt 2, if one pleads the Releaſe of the Plaic- 
* 8 tiff in Bar, by which he admits the Plaintiff to be well named, tif the 


— — — 


Fitzh At. Other pleads a Miſnoſmer of the Plaintiff, and all is found for the Plain- 


taint, pl. 15, tiff, if he who pleaded the Releaſe brings an Attatnt only, he can- 


cites 8. C. not aſſign the falſe Oath in the Miſnoſmer; but otherwiſe it both had 
aAaäaſſigned it, and brought the Action. 11 D. 4. 2). 5 
3. So it ſhall be, it one Defendant had ſaid that the Plaintiff was 
: Feme Covert, and the other as above. 11 Þ, 4. 27. 
Firzh. At- 4. So If one pleads a Releaſe, and accepts the Tenancy of the whole, 
taint, pl. 15. AND the other 8 that his Anceſtor died ſeiſed, and they in Sans Tort; 
cites S. C in an Attaint by him who pleaded the Releaſe, he cannot aſſign that 


the Anceſtor of the other died ſeiſed, and {that} he [ vt3. the other is} 
Tenant againſt his own Acceptance. 11 0. 4. 25. 


5. In Treſpaſs, it the Defendant pleads a Miſnoſiner of the Vill up 


on which they are at Jſſue, and the Jury finds this tor the Plaintih, 


and that the Defendant is guilty of the Treſpaſs, and aſſeſſes Dama- 


ges, the Octendant cannot aſlign the falſe Oath, in chat he was not 


guilty 
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uilty of the Treſpaſs, for this was admitted by his Plea. 41 E. 
f Attaint 23. adjudged, and not Part of their Charge. is 

6. Mortdanceftor againſt 3, the one pleaded ſeveral Tenancy to the Writ, © 
which was found, and the Points of the Writ alſo, and the other brought 
Attaint, and aſſigned the talſe Oath, as well in the Plea to the Writ, as in 
the 8 Iſſue of the Points, and well per Fiſh; & ad jornatur into 
Bank. Br. Attaint, pl. 70. cites 29 Aſſ. 9. 

7. In Attaint founded upon Aſſiſe the Record was, that the Parties in the Br. Attaint, 
Aſſiſe recovered the Tenements put in View, and the Plaintiff in the At- Pl 1 
taint g ned the falſe Oath in Rent, judgment &c. & non allocatur. Br. þ held ah ; 

Attaint, pl. 72. cites 30 Aſſ. 24. cCorcingly. 

g. When the Tenant in Aſſiſe pleads Bar to the Iſſue, which is ems Firzh. At- 
againſt them, aud the Seiſin and 1 alſo, by talſe Oath, the Party tain, pl. 15, 
ſhall have Attaint of the Seiſin and Diſſeiſin without aſſigning the falſe Oath eites S. C 
upon the Bar, and yet the Seiſin and Diſſeiſin was never in Iſſue ; but it 
ought to be inquired of Neceſſity. Br. Attaint, pl. 29. cites 11 H. * 

26. per aA of) 55 7 
9. A Man thall not affps falſe Oath in Attaint i the Plea of his Com- 
panion, who is not Party to the Attaint, where they ſevered in Pleas in the 
fir Action. Br. Attaint, pl. 107. cites 11 H. 4. 50. 5 / 
10. In Ejedtment, the Plaintiff counted of exceſſve Damages; the Ju- | 7 0 15 
ry found the Title for che Plaintiff, and aſſeſſed Damages, which the 

Plaintiff had declared in his Count, but no Evidence was given concern- is 

ing them, nor did the Jury take 2 Regard to them. The Defendant „ 
brought Attaint, and aſſigned the falſe Oath in omnibus quæ dixerunt ; the 1 


_——_— 


Court affirmed the Verdict as to the Title, and as to the Damages, T . 
would not charge them of any voluntary Perjury, for the Reaſon afore- * l 


| ſaid. D. 369. b. pl. 55. Paſch. 22 Eliz. Anon. | 1 


— * - . — * » 2 _ Y * POO FIST 


— ——c 
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(K) H the falſe Oath is to be aſſigned. 


1. JN an Aſſiſe, if the Verdict paſſes againſt the JIlaintiff he may 
have an Attaint, and aſſign the faiſe Dath tor nor finding a „ 
Releaſe, or other ſpecial Matter, which proves that he had Title ta 5 
the Land, and ſo the Tenant a Dilleiſor, without alligning the falle - Þþ 
Dath in rhe principal, ſctlicet, rhe Diſſeiſin; tho” all the Matter amounts | - i 
but to this, that he was diſſeiſed, for he may aſſign it in che parci- | 
cular Cauſes of the Judgment. 26 All. 12. 5 _ | 
2. In an aſſiſe, if the Inqueſt find a ſpecial Verdict, and refer it to Br. Attaint, 
the Court, and upon the Matter found, the Cotirt gave Judgment 1 855 PORE 
againſt the Tenant, and he brings an Attaint, he may athgn the falle 8c (E) pl. 
DOath ſeverally in every or any Point of the ſpecial Verdict, without 1. | 
aligning it in the principal Point, ſcilicet, che Diffeiſin; far by the IT I 
Verdict it is not plainly found that the Tenant dilleifed the PIlaintiit, = 
but the Juſtices adjudged it a Oifleiſin, o that the Dilettin Which 
is adjudged is the Act ot the Judges, und the Matter found is the Act e 
of the Jury, ſo that it is more natural to aſſign it in that which was „ 
done by the Jury than in that which is done by the Juſtices, 27 
All. 61. per Curiam adjudged. 5 | 
3. Where IJ ue is only upon the Heiſii and Diſziſiu, the Writ of Attaint 8. S and J. 
ſhall be Special upon this Point ; but where Illue in the Alliſe is Joie up- . 2 
04 anather Point, and alſo upon the eln and Diſſerſin, there general \\ ric et 
of Arraint ſhall ſerve beſt. Br. Attaint, pl. 27. cites 11 H. 4. 26. pel N. E. of a 
Hill and Wakefield. Verdiet in 
| | | Aſſiſe of 3-4. 
vel Diſſeiſin, and the Writ will's Parat Sacraments recognocers g pred's' B & I. & alii lajuſte 
| NE | dideiſiverug: 


= 
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uiſſe iſiverunt prædict! N. E de Libero Tenemento ſuo in Salop unde idem B. & J. queruntur. 

Jur' inde in Aſſiſa falſum fecerunt Sacramentum; and in the e the Baron and $3 pleaded any 
and failed at the Day, and B. made Default, and J. his Feme was veceived, and pleaded diverſe Pleas e 
of the Point of Aſſiſe, and all found for N. E. and the Seiſin and Diſſeiſin; and now the Plaintiffs in the At- 
taint, <who made Default in the Aſſiſe, brought the Attaint, and aſſigned the falſe Oath, in all Points found 
by the Aſſiſe ; and the Defendant took Exception to it, becauſe the Writ did not make mention but only of the 
Seiſin and Diſſeiſin, ard therefore ſhall not aſſign the falſe Oath in other Points. hur Gaſc. held con. 
tra, and that by Writ General, the falſe Oath ſhall be aſſigned in every Point Special, and alſo chat 
the Writ of Aſſiſe is Quod Injuſte & ſine Judicio diſſeiſivit eum de D Fenemento ſuo &c and 
yet the Aſſiſe ſhall inquire of all other Points pleaded out of the Point of Aſſiſe, and fo here; and 
Huls to the ſame Purpoſe, for the Writ is true in all Points; for the Aſſiſe was ſummoned, and taken 
between the Baron and Feme and the Plaintiff; and after Gaſcoign and Huls held the general Writ pood 
and the Plaintift aſſigned the falſe Oath in all Points, and the Points of the faiſe Oath were found. 
and ſome were aſſigned in the Pleas of others aubo ere not Plaintiffs in this Writ, and of thote the I). 
fendant was diſcharged, and maintained the Oath good of the reſt, and after the Parties agreed. Br. 

Attaint, pl. 28. cires 11 H. 3. 50. Thel. Dig 102. Lib. 10 cap. 10. S. 19. eites S. C and that the 
Word (unde) ſhall be referred to all the Aſſiſe, and not to the Words of the Diſſeiſin ovlv, and that 
the Plaintiff upon ſuch Writ may aſſign the falſe Oath upon other Points beſides the Diſſoiſin. 


— 
— 


— — 


(L) How it [the falſe Oath | may bs aſſigned.] 


he Attaint, 1. J Verditt be found that he Non dedit, and an Attaint is brought 

pl. Ss cities I thereupon, the Plaintiff may aſſign the falſe Path in omnibus 
8. C. Ja oy quæ verſus ipſum dixerunt, withour af[tgning it in Special, as to 

taint, pl. 9. lap in hoc & hoc gc. for the Particulars appear by the Record. 6 C- 

cites 34 H. 4, 5. b. adjudged, Attaint 7. e | | 

6. 12. S. P. 

accordingly. 


— Jenk. 125. pl. 54. S. C. & S. P. for it refers to the Iſſue, which is ſingle. 


Br. Artaint, 2. In an Attaint, if the Plaintiff aſſigns the falle Oath in excel 
p). 90. cites five Damages, he ought to aſſign it in this Manner, fcilicet, Tha: 
Accord the Goods for which the Damages were given were but of the Value 


ing ly. 


Fitzh. At- of 40 8. and that in the Damages given over this Sum, they made a talic 


taint, pl. 11. Oath. 12 E. 45 3: b. | | 3 8 
2 S. C. & 3. In Aſſiſe the Plaintiff recovered upon Verdict, and the Diſſciſcr 
. brought Attaint, where there was another Diſſeiſor named in the Aſſi e, and 


he a/figned the falſe Oath in that which was found, that he commandeo 


TW. FP. to make the Reſcous where he did not command, and alſo that thr: 
taxed Damages to 40 Marks, where they were nct to 10 J. and ſo ſalſe Oat! 


and it was challenged, becauſe by the firſt Point he ſuppoſes no Damages nor 


Diſſeiſin, and by the other he ſuppoſes contrary, & non allocarur ; for if he 


was acquitted of the Diſſeiſin, no more ſhall be inquired, and if e con- 


tra, the Damages ſhall be inquired. Br. Attaint, pl. 53. cites 8 All. 30. 
and 8 E. 3. 71. 5 Fe : : 


4. In General Writ of Attaint the Plaintiff has Liberty ro aſſign the 


falſe Oath in any Point, viz. where the Writ is Quod falſum fecerunt Sa- 
cramentum in omnibus quæ verſus ipſum dixerunt ; contrary it is where the 
Writ is Quod falſum fecerunt Sacramentum in ſuch a Point ſpecial. Br. At- 
-.---.:" mnt," pL, 29. cites x21 H. 4. 26. : - 15 
Ir was agre- F. Detinue was brought, and the Defendant prayed Garniſh ment, and 
ed, that by the Garniſbee pleaded to Iſſue, and it was found for 1he Garniſhee, and the 
the Death of plaintiff brought Attaint againſt the Jury, Ouod falſum fecerunt Sacra- 
rag vr AY J4 at ag Jury, Dod falſum fecerunt 
dant after mentum in Loquela which was between the Plaintiff and the Garuiſbee, and 
Garniſhment the other pleaded to the Writ, becauſe he did not make mention of the De- 
the Writ fendant; tor Judgment of the Writing ſhall be againſt rhe Detendanc, 
BT Oo, and of the Damages againſt the Garniſhee ; bur per Babb. becauſe the 
Defendant did not make Title to the Writing he is not to be rettored to 


a Party. : 
Ibid. any; 


r 
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any; ſo becauſe Attaint is to reftore the Party he need not make any Mention 
of 1t, and Strange and Corr. agreed, becauſe all the Words of the 
Writ are true; but Paſton contra; ſor this Word Loquela ſhall be intend- 
a Writ original, and not the Scire Facias; and Newton, Rolt, and Paſ- 
con held 2 that the Writ ſhall abate. Br. Attaint, pl. 4. cites 9 
6. 38. 
1 1 is agreed, that in Attaint after Voue her or Reſceipt Mention ſha!! 
he made of the Tertenant ; tor it the firſt Record be reverſed he ſhall be 
reſtored. Ibid. | 
7. So upon Aid Prayer, there Mention ſhall be made of both in the 
Attaint. Ibid. 


„ 4 


— 
— 


— 


(M) What ſubſequent At will tale auay an Attaint. 


1. IF a Jury give exceſſive Damages, and the Court abridges them Fitzh. Judg- 

and makes them reaſonable, no dttaint lies againſt the Jury, _ 2 10. 

tho they have made kalle Dath ; For ſuch Abridgment is made upon and per Babs. 

the Prayer ot the Party, Ergo, he ſhall not have an Attaint alſo, and if we abriage 
noob allo he is not at any Irejudice thereby. 9 . 6. 2 b. the Dama- 

2. So ik the Court increaſes che Damages and makes them reaſon f 7 

able, whereas before they were very ſmall, no Attaint lies for the norwich- 
Smallneſs before the Jncreale, tor the Cauſe aforeſaid, 9 I, ſanding. | 
. i Es WE > ' 18 
Court increaſes the Damages the Plaintiff ſhall not have Attaint for too ſmall tw, Non he 1 
aſſents to thoſe Damages whereof he has Judgment. 1 1 | . 


3. So ik the Jury gives exceſſive Damages, and after the Plaintiff“ Br. At- 
to whom they are given releaſes Part of the Damages, by which the o in pl. 
reſt of the Damages which remain are reaſonable enough, no At- # £435. 
taint lies; for now the Cauſe ot the Griet of the Oekendant is taken was a good 


away. 12 E. 4.5 f 14 0. 7.5. per Fin, mo InArrajnt | | 
Bos, | | 5 "at all the | 
Damages were releaſed of Record. ——Firzh. Artaint, pl. 11.cites S. C. ＋ Br. Attaint, 5 | 4 


pl. 41. cites 8 C. for the Attaint is not only to puniſh the Jury, but to anſever the Party his Damages, per 
Cur, Hut per Fineux, wiere the Attaint is brought of the Principal, Releaſe of the Damages is ro Plea, | 
tor it may be that the Party ſhall be impriſoned, or ſhall make Fine for the Treſpaſs, which is Matter Rf 
beyond the Damages; Quod nota bene, Ibid. . 


4. If a Manor be given to 2, and to the Heirs fu , Body of the one, to 
«which Manor a Hillein is regardant, and alter the Villein 1s found Frank 3 5 
againſt them, the Tenant in Tail has Iſſue and dies, and after the other 5 1 
ies, the Iſſue in Tail ſpall not have Attaint nor faljify, becauſe the Attaint 1 
<Was once given to the Survivor, and did not deſcend immediately 3 rx ö | 
-e ; tor the Manor deſcended. Br. Attaint, pl. 11). cites 13 E. 4. 2. | + 
F. In Attaint by ſeveral Plaintiffs againſt ſeveral Defendants the Fury 148 
Paſſed for the Plaintiffs, and they prayed the Judgment, becauſe if any of ' 08 


the Plaintiffs die the Action is loft ; but Fineux laid, that the Term con- 8 | | (| 
tinues vet theſe three Weeks, and tho' one of the Plaintiffs ſhould die M1 
during the Term, you are at no Miſchief; but the Book fays he did noc | 


!hew the Reaſon why &c. Kelw. 61. b. pl. 1. Trin. 20 1. J. Gains- 
tord v Gultord. | — | — e 
6. If a Man brings Attaint upon a Verdict in Nit of Treſpaſs, one of Contra it | ": i 

7 Lg | 288 the 


ems it it | 
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was feunded the Petit Jury may plead Releaſe of all Actions and Demands, and this 


5 * 1 24 - 7" 4 a Bar againſt all in the Attaint. Br. Attaint, pl. 3. cites 6 


(. 2) Writ and Abatement. 


1. IN Writ of Entry in Suſſex Foreign Plea was pleaded, which was 
tried in London, upon which the Atraint was brought in London, 
The Defendant pleaded, that the Plaintiff brought Attaint againſt him of 
' the ſame Verdict in Suſſex, and the Sheriff returned that thoſe of the Petit 
Fury were not within his Bailiwick, by which the Defendant went quit G. 
udgment &c. and it was held no Plea, by which he antwered over. 
Thel. Dig. 15 1. lib. 11. cap. 38. S. 8. cites Mich. 18 E. 2. Brief 825, 
The Writ 2. Attaint upon a Verdict which paſſed before Juſtices of Oyer and 


abared Thel. Terminer, the Writ will d that the Verdict paſſed before 4 Fuſtices, and 
the Record proved that before 2 ; Herle ſaid, we have no Warrant to take 
cites Paſch, the Attaint, to which Hyll. agreed; Quod Nota; and fo the Attaint 


Dig. 77. lib. 
9 cap. 1. S. 2. 


2 E. 3.37; ſhall not be taken. Br. Attaint, pl. 47. cites 2 All. 5. 2 E. 3. 8. 
and 2 Afl. 5. ng, | | | 
Br. Vari- 3. In Attaint brought "you, Parſon of the Church of T. where in the 
ance, pl. 64. firſt Record he was name 

* rar The Writ was abated tor the Variance. Thel. Dig. 97. lib. 9. cap. 1. 8. 
on 2. ci | * 2 Aſl. 17, 1 , Ed CE 
was faid, 2. Cites 2 E. 3. 57. and“ 3 Aff. 17 
that he | | 


2 


Court ſhould abate it, tho' the Party had not challenged it. But Brooke ſays Quære at this Days by 


reaſon of the Statute of Amendment made after the 14 E. 3. 


4. In Writ of Entry he in Rever/jon was received by Default of the Tenant 


for Life, and pleaded Releaſe of the Demandant, which was found falſe, 


and he brought Attaint, and the Vrit did not make mention if the Tenant 
for Life was dead or not, and yet the Writ awarded good, and yer it was 


ſaid that the Judgment differs in this Caſe ; tor if he be alive the Fuds- 


nent ſhall be to reflore him, as it ſeems, and , not, then to reſtore the 


Plaintiff. Br. Attaint, pl. 49. cites 4 Aſſ. J. 4 E. 3. 5 


5. Attaint by P. againſt S. becauſe P. brought Writ of Entry egainft &. 


ho anſwered as Tenant, and were at Iſſue, and paſſed for S. and ſo P. 
brought the Attaint, and becauſe S. was not Tenant the Day of the Attaint 
purchaſed, nor ever after, the Writ was abated, and yet the Attaint was 
freſhly taken within half a Year after che judgment in the firſt Writ , 
bur Writ of Error lies well againſt him who was Party at the Time ot 


the Judgment, albeit he had nothing in the Franktenement at the Time 


_ __ ofthe Writ &c. Br. Attaint, pl. 51. cites 6 Aſſ. 6. 6 E. 3. 32. 
Thel. Dig. 6. In Attaint the firff Record was of 2 Parts of a Houſe, and of cer 
; tain Land, and the Writ of Attaint was Summoneas J. S. qui Terram il- 
cites S. C. lam tenet, without making mention of the 2 Parts, and therefore was» 
ens abated by Judgment, Quod nora. Br. Variance, pl. 92. cites 7 Aſſ. 5 
Br. Brief, 7. If Attaint bears Date before the 4th Day of the Judgment in the firlt 
pl. 266. cites Action, it ſhall abate, Quod nota bene. Br. Attaint, pl. 54. Cites * v 
S. Cor Aff. 21.9 E. 3. 28. Ne 


when Parties 


have Day in | , 5 
Court to hear their Judgment upon Verdict, the Judgment ſhall not be given till the 4th Day, Quod 


not. Br. Judgment, pl. 57. cites S. C. & S. P. accordingly, 


8. In 


Fohn Chaplain, Parſon of the Church of T. 


1 6 _ ws © 


Attaint. 


— 


m_ 


on which the Attaint is founded, tho' the it Record varies from the che Writ 
fir Original; and ſo ſee that it ſhall agree with the firſt Record, and yay : 
not with the firit Original, Br. Attaint, pl. 58. cites 12 Aff. 2. the Pluintif, 


; 1 : 8 | | in 
as it did not agree with the firſt Record, by which he made Fine. Thel. Dig. 123. Lib. N. ob 4. 8. 


15. cites 34 All. 9. 


9. In Attaint, the %% Original was of the Manor of Auſiy, and the Adjuiged 

Original of the Attaint 1s Auteſiy, and Fer becauſe the Attaint and firſt good, e. 

3 3 „ ie 

Record agreed it ſuffices; and ſo it was ſaid there, that the Attaint 1s ee AR 
founded upon the fit Feccord, and not upon the firjt Original Writ, and 10 founded up- 
good, tho' the Original and the Record of ic vary, Br. Variance, pl. on the Re- 


1 2 At]; 2. cord, which 
66. CITES 1 is not defecat- 


ed by Error; but for this Variance between the prſt Original and the Record, all the firſt Record 


i; reverſible. Thel. Dig. 77. Lib. 9. cap. 1. S.5. cites S. C. 


10. Attaint, becauſe P. brought Writ of Entry againſt S. who anſwered Contra in 
as Tenant, and they were at Iſſue, which paſſed for $. and theretore P. #it of _ 
troſply within half a Tear brought Attaint againſt $. and becauſe he was pax ha = 
ot Tenant of the Franktencinent the Day of the Writ purchaſed, nor ever ba RAR 


after, therefore the Wiit was abated by Award. Br. Nontenure, pl. who was | 
28. cites 6 Aft. 6. Party to the 


| : | udgmert, 
tho' he Is not Tenant of the Franktenement. Ibid. 


11. Attaint was brought % Bank upon Aſiſc of freſh Force, the Deſen- 
dant pleaded that ſoe had notſung in the Land, but one B. |udgment of 
the Writ, and yer ſhe was Parry to the Aſſiſe ot treſh Force, and a good 
- Plea, and the Plaintiff compelled to maintain the Wrir, becauſe it may 
well be brought againſt che Party to the firſt Inqueſt, and againſt the 
Tenant. Br. Attaint, pl. 32. cires 21 E. 3. 10. 3 a 
12. Attaint, N. recovered in Præcipe quod reddat, and aliened to F. 
and he who loſt brought Attaint againſt both, and the Writ was Summeneas 
N. F. qui Terram illam tenet ; Skip. demanded Judgment of the Writ, 
tor it thould be Zeneut, and becauſe N. was Party to the firſt Judgment 
and J. was ſole Tenant, the Writ was awarded good; tor Jenet has 
Relation to J. and not ro both. Br. Faux Latin, pl. 28. cites 21 E. 
5 3+ NE 
13. In Attaint by Tenant by his Warranty againft an Inqueit, which 
patled between the Demandant and the Vouchee, whom the Tenant _ 
vouched ro Warranty upon a Deed, Quod quidem tactum idem Voca— 
tus ad War. placitando protulit &c. the Writ was abated, becauſe it 
was not expre/ly ſuppoſed by the Writ, that the Vouchee had warranted to the 
Zenant, for it was not maintainable by Intendment. Thel. Dig. 94. Lib. 
10, cap; 6. . . eites Hill. 22E. $3, 4: . 5 
14. Where the talſe Oath paſſes again/t the Demandant and the Tenant 
by bis Warranty, the W rit of Attaint may be brought againſt the Tenant ot 
the Land, and the Tenant by his Warranty jointly, by the Demandant. 
Thel. Dig. 49. Lib. 5. cap. 22. S. 1. cites Mich. 22 E. 3. 11, 5 
15. In Artaint brought by the Tenant againſt the Vouckce, Exception 
was taken, that he did mot mention the Vourher; fed non allocatur. F. 
N. B. 106. (D) in the Notes there (b) citcs 22 E. 3. 11, 
16. A Man thall not have one Wriz ot Attaint againf7 two ſeveral In- 
7%efts. Thel. Dig. 106. Lib. 10. cap. 15. S 1. cites Paſch. 25 E. 3. 42. 
17. The Death of none of the Dejendants in the Attaint ſhall abate the Br Brig“, pl. 
Writ, Lt the Death of the Tenant, per French, Quod non negatur. Br. 90 ertes 


E-? 4 
| . ; 5 : ln And 
\ttaint, pl. 68. cites 26. All. 12. Rake five 
. | . | 1 ems tobe 
J-aw : for ne Death of one or more of the Petit Jury ſhall not abate the Wrir, for they arc not named 


* 


e 
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8. In Attaint, the Original is good if it agrees with the firſt Record up- In Attaint, fy 
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in the Writ; for the Writ is no more but diligenter inquiras qui fuerunt Furatores prime E- 
tionis &c. | 1 

f But where Attaint was brought againſt the Defendant, upon a falſe Verdict in an Aſſiſe, who died 

pending the Writ; the Attaint does not abate by his Death, by Reaſon of the Statute of 23 H. 8. Cap. 
3. on which the Attaint was brought. D. 129. b. Paſch. 2 & 3 P. & M. Heydon v. Ibgrave. 


— 


Treſpaſs was 18. In Aſſiſe, the Plaintiff was named Fo. de Stoke, and in the Writ 
brought of Attaint brought upon Verdict paſſed in this Aſſiſe, he was named 70. 
—_ „, Stoke without (de) by which the Writ of Attaint was abated. Thel. 
who after Dig. 77. Lib. 9. cap. 1. S. 6. cites 26 Aff. 31. | 


Verdict 


found againſt him, brought an Attaint by the Name of J. S. Knt. and notwithſtanding the Variance the 
Writ was held good, becauſe it is a new Original, and not founded merely upon any Record. D. 25. 
pl. 161. Hill. 28 H. 8. Anon, | | 


19. Where the firſt Record was of Tenements in 4 Vills, and the Writ 

of Attaint of Tenements in 3 Vills, leaving out one, yet it was adjudg- 

ed good. Thel. Dig. 77. Lib.g. cap. 1. S. J. cites Mich. 32 E. 3. Va- 

Tiance 72. Becauſe the Tenant in the firſt Record had ſaid, that all the 

Tenements demanded were in the 3 Vills &c. which was accepted by the 

Demandant without maintaining his Writ &c. 

Thel Dig. 20. Attaint that they made falſe Oath in Niſi Prius taken before B. 

77. Lib. 9. and R. Fuſtices, where the firſt Record ſaid, that it was taken before B. 

cites Paſch, AHociating to him a Companion who was R. and therefore well, for it was 

29 E. z. Va- taken before both, Quod nota; and this Caſe is not in the printed Book. 
riance 59. Br. Variance, pl. 96. cites 39 E. 3. | 

21. Attaint iz Aſiſe, in which A. B. pleaded to the Aſſiſe by Bazliff that 

he was not Tenant &c. and atter he brought Attaint as Tenant, and well, 

tho' the one be contrary to the other; tor the bringing ot the Attaint 

afirms him Tenant in the firſt Writ. Br. Attaint, pl. 58. cites 40 

The Writ 22. In Attaint the Sheriff return d 11 Names of the Petit Fury, and au- 

ſhall not her who was not of them, viz. R. B. where R. P. was the 12th of the 


__ Petit Jury, and the Defendant pleaded it ro the Wric, & non allocatur. 


iſſue againſt Br. Attaint, pl. 19. cites 48 E. 3. 15. 


thoſe that 


are omitted. Thel. Dig. 218. lib. 16. cites S. C. and 48 Aſſ. 2. 


Br. Attaint, 23. In Attaint againſt Baron and Feme, upon Verdict paſs'd in Aſſiſe, ia 


pl. ye + cites which Aſſiſe the Baron made Default, and the Feme was received, 7½ 
4 Attaint did not make mention of this Default and Receipt, and yet ad- 
Gaſcoigne; Judged good. Thel. Dig. 96. lib. 10. cap. 6. S. 41. cites Hill. 11 H. 4. 


dut wee. 50. and ſays ſee 9 H. 6. 38. 


—— Ibid. 


Pl. 28. cites S. C. & S.P. accordingly. 


n 224. In Detinue of a Writing by A. againſt B. who pray d Garniſhment 
EG 5 againſt C. and afterwards an 1ſue was found for C. againft A. &c. and 


A. brought Writ of Attaint agaiuſt C. without making mention of B. in 
his Writ, and yet held a good Writ. Thel. Dig. 77. lib. 9. cap. 1. S. 
13. cites Mich. 9 H. 6. 38. 83 5 
25. In Attaint of Verdict paſs'd in Aſſiſe the Plaintiff may chuſe to 
make his Writ de libero Tenemento, as in the Writ of Aſſiſe, or of ſo much 
Land as in the Plaint. Thel. Dig. 18. lib. 9. cap. 2. S. 5. cites Mich, 
1 H. 6. 13. | 
- : 26. If a Man recovers by {alle Verdict, and dies, and Attaint is brought 
againſt the Heir, if he be not named Heir in the Writ, the Writ thall abate. 


Br. Attaint, pl. 97. cites 31 H. 6. 10. 
oe * 
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25. But he need not to ſay in the Writ Qui terram illam tenet; tor this 8. P. For 
all be intended where the Writ is brought againſt the Party, or againſt his he ſhall be 


Heir; and hence it ſeems that it is contrary where it is brought againſt N - 
a Stranger. Br. Attaint, pl. gy. cites 31 H. 6. 10. : ogg "25 tn 


5 e ond ve. 

T bel. Dig. 1oo. lib. 10. cap. 9. S 23. cites Mich. 3 H. 6. 11. [But it ſeems mĩſprinted, and that it 

| ſhould be 31 H. 6. 10. according to Brooke, and in the Vear- Book is 10. a. b. pl. 3. Fitzh. Brief, 
pl. 941. Cites Mich. 31 H. 6. 10. S. C. | 


FY n - 


—_ 


28. Attaint upon Aſſiſe de libero Tenemento in B. and F. the Attaint u 
this may be general according to the Aſſiſe, or may be of Tenements, Meſ- 
ſuages, 100 Acres of Land, 40 Acres of Meadow, 140 Acres of Paſture &c. 
and both Forms are good. Quod nota. Br. Attaint, pl. 98. cites 31 
H. 6. 12. . | | 
29. Attaint does not lie /#per Tenore Recordi, but upon the Record it- 
ſelf. Quod nota bene. Br. Attaint, pl. 45. cites 39 H. 6. 4. 
30. Altho' the Original Writ or Suit compriſed many Points, yet the 
Writ of Attaint ſhall mention only the Point on which the Falſe Oath was 
given. F. N. B. 105. (H) in the new Notes there (c) cites D. 141. [a. 
pl. 45. Paſch. 3 & 4 P. & M. Cawſton's Caſe. 


(M. 3) Pleas in Abatement by the Petit Jury. 


1. A Petit Juror cannot plead to the Writ, becauſe he is not ſumman d, 
I but is brought in by Attachment. Thel. Dig. 196. lib. 13. cap. 7. 
8. 1. cites 12 E. 1. Attaint 71. VF; % 

2. The Petit Jurors may thew Diſcontinuance of the Proceſs agaiuſt 
theiaſelves. Thel. Dig. 196. lib. 13. cap. ). S. 2. cites 12 Aſſ. 2. - 

3. The Jurors may plead a Thing which excuſes the Falſe Oath, as a A petit ju- 

Releaſe of Actions Perſonal. F. N. B. 105. (H) in the new Notes there (d) ror pleaded 
cites 21 E. 3. 16. by Thorpe. Or a Releaſe or Award between the Plaintiff an Arbitre- | 


and Defendant. 13 E. 3. 1. 5. 35 H. 6. 30. 18 H. 8. 1. So a Releaſe or ban made 


on” . between the 
Award between the Plaintiff and themſelves. 13 E. 4. 1. per Sulliard. Plaintiff and 
nd g 7 EC 5 the Defen- 
dant before the Writ purchaſed &c. upon which Plea Littleton demurr'd ; but this Plea goes in Bar. 
Tbel. Dig. 196. lib. 13. cap. J. S. 5. cites 35 H. 6. 30. Quere ˙z‚½ꝛ as 
And a Petit Juror pleaded an Accord between the Plaintiff and the Defendant «ith Satisfaction &. 
and well debated. Thel. Dig. 196. lib. 13. cap. 7. S. 5. cites Mich. 13 E. 4. 1. 5. 


( 


4. The Petit Jurors cannot plead any Plea only to excuſe them of the But Wilby | 
Falſe Oath, i the Writ be affirmed good againſt the Tenant. Thel. Dig. _ oy 
196. lib. 13. cap. J. S. 3. cites Paſch. 21 E. 3. 16. and 19 Aſſ. 15. uld have 


Advantage 
1 „ 8 35 3 of Challenge 
10 all Points, as the Party Tenant. Thel. Dig 196. lib. 13. cap. 7. S. 3. cites 22 Aſſ. 31. Qurre. 


5. They cannot plead that the Writ was purchaſed pending another Properly the 
Nrit. Ibid. but cites 12 H. 6. Attaint 65. contra. 55 3 
and therefore where the Defendant admits the Writ to be good, or is eſtopp'd to ſay it is not good, * 
Petit 12 ſhall not plead in Abatement, tho' the Writ was purcha'ed pending another. F. N. B. 105. 

(E) in the new Notes there (d) cites 21 E. 3. 16. 


6. The 
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The). Dig. 6. The Jurors may plead a Plea which proves the Writ abated in fall 
2 * gas Death of the Plaintiff or Defendant. F. N. B. 105. (H) in the new 
cites 5. C. Notes there (d) cites 18 H. 6. 5. 8 

——[bid. 182. 


lib. 12. cap. 2. S. 43. cites Mich. 8 H. 8 5. S. P. as to the Death of the Defendant. 


Ir is a good * Rolfe being with the Demandant in Attaint accepted Plea pleaded 


3 % Petit Furor, that the Demandant was ſeiſed after the Writ of Attaint 
not in the Purchaſed &c. but ſeveral held that the Plea did not lie in his Mouth 


Mouth of Thel. Dig. 196. lib. 13. cap. J. S. 4. cites Mich. 12 H. 6. 6. 


one of tne | 
Petit Jury ; Per Rolfe. Quere. Thel. Dig. 149. lib. 11. cap. 35.S. 15. cites Kill, 12 H. 6. 6. 


The Petit 9. It was held, that Petit Juror ſhould not have any Plea to the Land, 


naps or which ariſes from the Land as Jointenancy, Nontenure &c. Thel. 


Jointenancy Dig. 196. lib. 13. cap. J. S. 4. cites Mich. 12 H. 6. 6. 

of the Part 8 1 1 * LO 

of the Demandant. Thel. Dig. 196. lib. 13. cap. J. S. 3. cites Paſch, 21 E. 3. 16. 19 Aſſ. 15.—-—Thel, 
Dig. 196. lib. 13. cap. 7. S. 4. cites Mich. 12 H. 6. 6. | 


A Petit Ju- g. But Pleas which go to the Perſon, he ſhall have, As Coverture &c. 
a oj Thel. Dig. 196. lib. 13. cap. 7. S. 4. cites Mich. 12 H. 6. 6. Ds 
one 0 | | | . | Os 
the Plaintiffs cas outlacved in Action Perſonal. Sed non adjudicatur. Thel. Dig. 196. lib. 13. cap. 7. S. 
_ cites Mich. 2 H. 7. 7. Quere. „„ „5 „5 
Nor _ Feme Demandant is a Feme Covert. Thel. Dig. 196. lib. 13. cap. 7. S. 5. cites Paſch. 21 E 
16. 19 Afl. 15. 19 55 Ws | 0 


10. One of the Petit Jury cannot . that the Sheriff has returned one to 
be of the Petit Fury who was not one of the Petit Jury. Thel. Dig. 196. 
lib. 13. cap. J. S. 8. cites Mich. 18 H. 8. 2. 


Fol. 285. 


— (N) What ſhall be a good Bar. 


Fitz. 1. IF the Plaintiff in an Attaint after Appearance be nonſuit, this 
dee 1 will be a good Bar in a new Attaint. * z2 E. 3. 7. f 32 All. 
1. citesPaſch, 13. f 19 All. 13. udjudged. 20 E. 3. Attaint 43. 

0 | * . + Br. Attaint, pl. 775. cites S. C. & S. P. admitted. Br. Nonſuit, pl 39. cite, 


S. C. & S. P. Br. Peremptory, pl. 59. and in pl. 29. cites 8. C. f Br. Attaint, pl. 
63. cites S. C. that by this the Party is diſcharged for ever, and ſo peremptory. ——-Br. Peremptory, 
of 29. cites 8. C. 95 „ „„ VVT e 


Br. Attaint, 2. If the Proceſs in an Attaint be diſcontinued after Appearance 
pl. 71.cire» and Aſſignment of the Attaint, by which the Writ abates, this will 
for per be no Bar ofa new Attaint. 32 All. 13. adjudged, 

Sharde, upon | 8 „ | 1 
Diſcontinuance no Judgment is rendered as there is upon Nonſuit, and ſo they are not alike ; An 
Brooke ſays, Quod Nota : and fo ſee that Diſcontinuance is not peremptory in Attaint as Nonſuit is. 
Br. Nonſuit, pl. 39. cites S. C. & S. P. accordingly, and ſays, Note the Diverſity, and that 19 
Aſſ. 13. is accordingly.- Thel. Dig. 153. lib. 11. cap. 38. S. 3. cites S. C. Br. Peremptory, 
pl. 59. cites 8. C. 


Br. Attaint, 3. It is not any Bar of an atcaint to allege a Diſconrinuance in 
ites the Proceſs of the Recovery, for this 15 a ccard and — 1 
5 are 


pl. 74. 
ons! 


7, 
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Force till it be reverſed, and the Defendant had Execution there- which Caſs a 
upon. 32 All. 12. | | | Ven. 3 
was awarded, 


and no Day given to the Parties, and when the Inqueſt was taken it was not ſuppoſed that the Parties 
were preſent ; ſed non allocatur; becauſe for any thing that appears the Defendant had Judgment aud 
Execution upon the firſt Record. - 


4. In an Attaint brought by the Iſſue in Tail upon a Verdict in a S. P. Br. Re- 
Formedon againſt his Anceſtor, the Releaſe of the Anceſfor is not any , pl. S0. 


Bar, for the Arcainr is intailed as well as the Land itſelk. 14 E. 3. 3 
Attaint 41. adjudged. 2 that fo 155 
| it he had 


releaſed all his Right; Cuod Nota; and from hence it appears that ſuch Releaſe of Tenant in Fee ſimple 


ſhall be a Bar to the Heir. Br. Releaſes, pl. 80. cites F. N. B. 108. — Br. Taille & Dones &c. pl. 42. 
cr S. . | | | 


. Artaint again/t hint why recovered and 2 others who hold that Land; In Attaint, 
the 2 ſaid that they had nithing ; & non allocatur; and therefore it ſeems the Defen- 


that Nentenure is no Plea in Attaint, and yet ſometimes it is ſuffered, er. 
Br. Nontenure, pl. 31. cites 10 All. 8. e ee 
if found that 


it te not &c. that they made a goo and lac ſul Oath &c. and admitted without Challenge. Br. Nontenure, 
pl. 35 cites 16 Afl. 5. _ 3 | | 

Nontenure in Attuint is a gocd Plea, for the Action does not lie till he who recovers takes Executi- 
on; for before this the Party is pot grieved. Br. Attaint, pl. 13. cites 35 H. 6. 39. 26 H. S. 2. per 
Waygf. Br. Attaint, pl. 98. cttes 31 H. 6. 12. contra that Nontenure pleaded by the firſt Party 
who recovered in the Aſſiſe is no lea; for it ſhall be intended that be remained Tenant. 

But it ſeems, that where a Man 15 barr'd by falſe Verdict, and brings Attaint, there Nontenure is no 
Plea between Privies ; Contra deten Strangers, as where the Tenant infeoffs a Stranger. Br. Attainr, 
pl. 13. cites 35 H. 6. 39. 26 Ul. 8. 2 per Wangt. „ 5 | 1 

He that plcads Nontenure ſhall have an Attaint. 40 Aff 25, 23. per Fitzh. and therefore where the 
Party himſelf pleaded Nontenure of Parcel the Plaintiff was driven to maintain his Writ. 21 E. i: 
dec in an Attaint brought againſt hun who recovered Nontenure held no Plea 8 E. 4 19. viz. if he Las 
once Execution, per Priſot; 35 H. 6. 44. See 10 Aſſ. 8. 31 H. 6. 12 26H.S. 2. yet ſee in an Attaint 
by bim who was Plaintiff againſt him who was Tenant in the Original, Nontenure held a good Plet, 
-xcept the Plaintiff had freſhly ſued. 6 E. 3. 32. 21 H. 6. 55. per Aſcue &c. but it is there agreed, 
that Nontenure is a good Plea againlt him who recovers. F. N. B. 107. (I) in the new Notes there (c) 
and (K) inthe new Notes there (d) | | | | 


Attaiut by T. againſt R becauſe R. had recovered againſt him in Aſſiſe by falſe Le ralict, and took Executi- 


on, and the Defendant pleaded Nontenure, and admitted a good Pica, and the Plain tiff maintained his 
rit by Pernancy of the Profits ; and ſo ſce that Nontenure in Attaint is a good Plea. Br. Nontenure, pl. 


4 


22 cues 21 H. 6. 55, 


6. In Attaint, the Tenant ſhall not have Ad vantage to ſay that one of rhe 
Petit Fury is left cut in the Suit before the Grand Diſtreſs, tor the Attaint 
againſt them was awarded by their Default before. Br. Attaint, pl. 59. 
<laes I4 All. 2. ) rr + „ 

„. The Defendant ſaid, that where R. brought the Attaint, he Y 
aothing at the time of the Aliſe brought but in Common with B. and D. 
who are alive not named in the Attaint; Judgment of the Writ, and it 
ound that it be not, then they have made good Oath; Quod Nota; that 
he pleaded over to the Jury as above by Award ot the Court. Br. At- 
taint, pl. 69. cites 27 Aff. 61. % N 

8. In Aſſiſe Several Tenancy is no Plea, nor in Attaint founded upon it; 
tor in Aſſiſe, if the one be Tenant and the other had nothing this ſfaili- 
ces; Quod nora bene. Br. Ail. 311. cites 30 Atl. 24. 

9. It the one of the Defendants attaints the Petit fun, they {hill not 

be Auterfoits Attatut; ſor cheir Land fhall be waited and cxurpated by 
| the firſt Judgment; Per Moy 2 ; Quzre. Br. Attaint, pl.g. cites 34H. 

„ 885 
10. In Attaint, the Defendant who firſt recovered ſaid, that a Jong time But iti. a | 
before the ſame Recovery this ſame Plaintiff infeoffed . N. Que &jtaie he good Plea 
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Plaintiff af- has, and no Plea; he this is to deſtroy his 01 own Recovery, which can- 


andy not be. Br. Attaint, pl. 11. Cites 34 H. 6. 43. 


F. N Due Eſtate be has, Ibid. 


4 Le. 135. 11. Where F. I. infeoffed V. who ped D. who is diſſeiſed by this 
pl A cites {ame F. NM again, and a Stranger recovers againſt F. N. and D. enters, as 


* 


| Rad he well may, upon feint Recovery, and F. N. brings Attaint, it is a good 
Y N 8 C. Plea to plead this Matter, and the Recovery meſne between t he Diſſei/ in made 
Arg. and to D. and his Re-entry. 'Br. Attaint, pl. 11. cites 34 H. 6. 43. 

ſays that in 

Attaint and Diſceit the Actions are extinguiſhed by Feoffment of the Land, and yet they are Collateral 
to the Right of the Land, and no Land is demanded by them, but are only to reform the erroneous 


Proceeding, the Falſe Oath &c. but becauſe by a Mean the Poſſeſſion and Inheritance may be dive ſted 
thereby, t oc Actions are extinguiſh'd by the Feoffment. 


But if At- 12. If the Tenant pleads Releaſe the Attaint ſhall not be wk; 3 per 
wer 4 by Priſot; for it ſeems that it ſhall be tried by the Petit Fury, Br. Attalnt, 
n- De. pl. 13. cites 35 H. 6. 39. 26 H. . 2: per Wangf. 

fendants, the 


Releaſe of one ſhall not bar the ahve; for they are forced to join. Jenk. 242. pl. 89 — 6 Rep. 25. 


b. 26. in Ruddock's Ciſe, cites it as adjudged e, where Damages were recovered againſt 
ſeveral in Writ of Conſpiracy. 35 H. 6. 19. a. 


13. It is no Plea to ſay that the Plaintiff in the Attaint has enters 
after the laſt Continuance in Attaint. Br. Nontenure, pl. 22. cites 25 


PE (O) What Pleas the Petit Jury may plead. | 


Accord (B) 


S. P. chat DE Petit Jury can plead no Plea, but fach as ma excuſe 
he can plead TP them of the Falſe Oath. * 12 h. 6. 6, - 


no other 


Plea, unleſs 2. The Petit Jury can nor plead char rhe Elaintiff in the Attaint 


it be Releaſe was Tenant after the Attaint purchated. 12 0. 6, 6, 
of Action, 


or the like; but cannot plead any Plea to the Writ as Jointenancy, or that the "LEN P: aintiff had taken 
Baron pending the Writ, or e contra, and the like. Br. Attaint, pl. 33. cites 21 E. 3 


15. 
* Fit zh. Attaint, pl. 61 & 65. cites 12 H. 6. 5 8. C but I do not 0 the Feine of either of theſe 
two Pleas there. | 


3. Atraint was brought upon Appeal of Maihem. The Defendant 
pleaded Releaſe of Execution meſne between Fudgment and Execution, and one 
of the Petit 72 pleaded Arbitrement by Submifffon made between the Plain- 
tiff and Defendant, and a good Plea; per Danby ; for he may plead Re- 
Teaſe made by the Plaintiff to the Defendant, and all Pleas which go in Ex- 
cuſe of the Falſe Oath, and the Puniſhment ordained for it; and ſo ſee 
that it is admitted there that Attaint lies upon Appeal of Maihem, and 
ſee now the new Statute 23 H. 8. 3. ot Attaints; and ſee if this Statute 
does not ſerve to have Appeal of Maihem upon, tho the Law was other- 
wiſe before. Br. Attaint, pl. 12. cites 35 H. 6. 3 
8. P. Br. 4. In Attaint one of the Petit Jury pleaded * — made between the 
Artaint, pl. Plaintiſ and the Defendant, with a Satisfaftion, and by ſome it is no 
2 cites 13 plea; tor zt is Matter in Fact pleaded agi? Matter of Record; and by 


where it was : ſome e contr a; tor the Action is not founded only upon Matter of Record, but 
held a good upon Matter in Fat? and Natter of Record, vis, the Record and the Fall 


Plca per tot. Oath. And quære if the Petit ſury may plead that which is between 
ur. except | Le 


— 
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che Plaintiff and the Defendant; and by the beſt Opinion he ſhall have Lacon, and 
the Plea. Quære. Br. Attaint, pl. 91. cites 13 E. 4. 1. yet they are 


| In a manner 
Strangers: and it ſeems a good Plea, tho? it be Mitter in Fact, and the Attaint is founded upon Matter 


of Record; for the Cauſe, viz. the Falſe Oath, is Matter in Fact; for it is not of Record if the Oath 
be falſe, or not till it be try'd ; and in Treſpaſs, Conſpiracy, & Contra Formam Collationis, there is Privity; 
for the one ſhall plead Releaſe made to his Companion; contra in Appeal and Premunire.—— Br. Accord, 
pl. 9. cires S. C. —S. C. cited per Cur. 6 Rep. 44. a. Mich. 3 Jac. C. B. in Blake's Caſe. 


5. In Attaint the Petit Jury cannot afzn Error in the Original; for it 
is not Party to the Record, but ought to anſwer to the Falte Oath. Br. 
Attaint, pl. 93. cites 18 E. 4. 9. | 

6. Attaint by 750 upon Aſſiſe paſs'd againſt them, and one of the Petit 
Fury pleaded Outlamry in one of the Plaintiffs before the Date of the Aſſiſe, 
and held that he cannot have it; for he cant have Plea but in Mainte- 
nance of his Verdict, or in Bar, and not Plea to the Writ, as to lay that 
the Writ is brought pending another Writ of Attaint of the ſame Matter, or 
that the Feme I laintiff was Covert Baron, her Baron not named &c. Br. 
Artaint, pl. $5. cires 2 H. 7. 7. | 

n. In Attaint at the Diſtringas one of the Petit Fury ſaid that the Defen- 
dant is dead, and a good Plea tor him, per Cur, For now the Plaintiff 
cannot have Judgmear againſt him, nor he reſtored, Br. Attaint, pl. 2. 
cites 18 H. 8.5. 1 0 5 

8. In Attaint upon a Writ of Treſpaſs, one of the Petit Jury pleaded 
a Concord between the Plaintiff in the Attaint aun the Defendant, and this 
was held a good Plea in 13 E. 4. by the better Opinion; and in all Ac- 
tions founded upon a Torr, As "Treſpaſs, Conſpiracy, Maintenance &c. 
where nothing certain is demanded, nor to be recovered, beſides Da- 
mage, Concord is a good Plea. D. 75. b. pl. 2y. Mich. 6 E. 6. 


—_— 


(O. 2) Proceedings, and Return of Sheriff. 


1. Weſtin. 1. cap. L Nacts, That in Attaints the Tenant after Appearance Tho' Ef- 
42. 3 E. 1. L. ſhall not be efſoigned. A 
my OO ok is ſpoken in- 


definitely, yet it is to be taken in a Common Senſe, and to be underſtood of a Common Eſſoign, and not 
of an Efloign de Servitio Regis. 2 Inſt. 249. | 


2. In Attaint the Tenant woul have rendered the Action, and the Court 
would not receive it without taking the Fury for the Advantage of the King, 
and alſo Land, is not in Demand by this Writ. Br. Surrender, pl. 30. 
cites 6 Aſſ. c. 8 N | 5 

3. In Attaint it was ſaid by the Clerks, that at every Day in Attaint 
and Aſſiſe the Entry is Quod Ideo Vicecomes habeat Corpora &c. and yet 
Diſtreſs ſhall iſſue againſt the Jurors by their Default, and becauſe 
Judgment ſhall not be given till the 4th Day, theretore if the Attain! 
bears Date before the 4th Day of the Frdgment in the firſt Action, it ſhall 
_ abate ; quod nota bene. Br. Attaint, pl. 54. cites 9 Alf. 21. 9 E. z. 28. 

4. Aſſiſe was arraigned before T. and after before F. and B. by new Com. In Attaint 
milſion, and the Party brought Attaint, and the Original and the Patent, af * hu 
and all except the new Commithon was there, and for want of this, Escheques; 
Scot adviſare vult in the Taking of che Attaint; and fo ſee that a/ the the Partie. 
Records onght to be there. Br. Attaint, pl. 62. cites 17 Aſſ. 23. 18 E. tk an 
3. 26. 1 | fecerunt S.. 


cramentum. At the Day of Tr1iai the Grand Jury appear d, but the Record cat not removed hitler. The 
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Court agreed that no Day ſhall be given to the Plaintiff to bring in the Record; for he ought to have 
done it at his Peril. Adjudged Quod querens nil capiat, and that Defendant and Jurors eant inde ſine 
Die; and * a Fine put upon the Plaintiff, Cro. E pl. 54. Mich, 40 & 41 Eliz. B. R. Anon, 

* Orig. is (no Fine,) but ſeems to be miſpriated. | 


5. In Attaint, the Defendant was returned Nihil, and the Plaintif prayed 
the Fury, and could have only Re-ſummons, and it he be returned ſummon— 
ed upon the Original, and makes Default, yet the Plaintiff ſhall have 
only Re- ſummons; and the Opinion there was, that he ought to he 
ſummoned, by which the Plaintiff ſaid that he had Land in another 
County, ſcilicet, T. and prayed to ſummon him there, and had ir. Br. 
Proces, pl. 95. cites 21 Aff. 5. 

6. In Attaint, the Sheriff returned the Defendant Nihil, the Plaintiff 
prayed the Attaint, dut the Court ſaid, you cannot before Re-ſummons, 
bur the Counſel ot the Plaintiff replied wma he could not have i 
erved, for he is returned Nihil, fo the Court bid them take Proceſs yp. 
on Teftatum in another County, by which he ſaid that he had ſufficient in anc. 
ther County [to be ſummoned by] and prayed Proceſs there, and had it; 
Quære it he may not be ſhimmoned in the Land demanded © but this At- 
taint was not of Land, but upon Action of Quare Incumbravit; and 21 
Aſſ. 5. the Opinion is, that the Defendant ought to be ſummoned; but 
Onære, if he has nothing in any Place. Br. Attaint, pl. 34. cites 21 
Ez. 18. . 1 

7. In Attaint the Tenant and 8 of the Petit Fury came, and maintained 
the firſt Oath, and upon this the Jury awarded, and it was awarded b; 
Default againſt 4 of the Petit Fury who did not come, and by this they 
have loft their Challenge to the 24. Br. Attaint, pl 65. cites 22 Atl. 31. 

8. In Arraint the Writ is Et diligenter inquiras qui fuerunt ſurat' 
primæ Inquiſitionis, and the Sheriff returned their Names, and that 10 
are dead, and 2 are alive Oui Nihil habent; and in the firit Pannel was 
M. B. Knight, and he returned M. B. dead, without mentioning Knight, 
Kniver ſaid, therefore it might be taken for another Perſon, and becauſe 
it ſhall be intended the ſame M. B. who was of the firit Jury, there- 
fore the Return was awrded good. Br. Attaint, pl. 76. cites 34 

Alt. 6. Pots ; 5 . 
9. Attaint was brought upon a Verdict in Formedon, the Record 
was removed, and the Original, the Record and the Mittimus were 
examined, and Knivet took Exception, becauſe Writ ought to have been 
awarded to the Clerk for the Venire Facias, and the Panel, for this re- 
mains with him, and not with the Juſtices, therefore it is ot ſufficient 
to write to the Fuſtices tor the Record, and if it be here it is without 
Warrant; Per Thorp, the Writ is Mttimus vobis Recordum & Proceſſun: 
cum omnibus ea Tangentibus, and this is ſufficient for us, and thereiore 
_ ordered him to anſwer, Quod nota. Br. Caule, pl. 23. cites 34. Atl. 6. 
In Attaint 10. In Attaint the Tenant made Default, Finch prayed Pone per Va- 


at the um dios againſt him, and Summons againſt the Jury, and could nor have 
mons return- | 


„ the Te. but only Re-ſummons as in Mortdanceſtor, Br. Attaint, pl. 57. cites 
' nant «as eſ- 37 All. 3. : 


ſo gned, and 5 5 | | 3 | 
made Default at the Day, by which the Attaint was awarded by Default; for he ſhall not have Re- 
ſummons but immediately upon the Return of the Summons. Br. Atraint, pl. 92. cites 18 E. 4. 8. and 
P. 4 H. 6. 23. Fitrh. Mortdanceſtor 1. Br. Procels, pl. 119. cites S. C. 


Br Proceſs, 11. .Attaint in the County of Middleſex upon Inqueſt, which paſſed for 
pl 104. ctE5'T', now Detendant in Præcipe quod reddat; after the Petit Cape T. «/- 
 ledged Tinpriſonineat at Weſftminſter, and the Attaint was brought in Mid- 
alefex, and the Sheriff returned thut the Detendant had nthing whereby 
he might be ſummoned; Chelr. prayed rhe Jury by Default, and could not 

| have 


§. C 


„ 


—— 
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ave it, but Writ of Summons was awarded to the Sheriff" of the County of 
Wiks, where the firſt Land was in Demand, againſt the ſaid T. Br. At- 
taint, pl. 8 1. cites 42 Aff. 14. 

12. In Attaint, the Sheriff returned 11 of the Names of the Petit Fury, Br. Retorn 
and another who was not of them, ſcilicet, R. B. where R. P. was the de Briefs, 
12th of the Petit Jury, and the Deſendant pleaded it to the Writ, & pl. 115. Cites 
non allocatur, nor the Sheriff ſhall not be amerced; but Proceſs ſhall * © 
Iſſue at the Prayer of the Party againſt him who is admitted, and the 
Writ ſhall ſtand againſt the others by the beſt Opinion; for the Words 
of the Writ are no more, but that zou diligently inquire who were Farors of 

the firſt Inquiſition. Br, Attaint, pl. 19. cites 48 E. 3. 15. 
1z. In Attaint the Jury demanded it they might give the Verdict ar 
large, as in Aſſiſe, and the Juſtices ſaid No. Br. Attaint, pl. 87. cites 
H. 4 29. 1 | | : 

14. And there it is ſaid, that where Aion is brought againſt two, and An Attaint, 
the one is ſummoned and ſevered, and the other ſues forth, and atter Writ * well * 4 
of Error is brought, not making mention of him Who was ſummoned n_— "4 
and ſevered, the Writ ſhall abate, Quod non negatur. Br. Error, pl. 7. 2 ow 
cites 9 H. 6. 38. 3 ture of tbe 

| „ f Action upon 
which it is founded; ſo that if Summons and Severance lies in the firſt Action, it ſhall do ſo likewiſe in 
the Attaint. 6 Rep. 25. a. Trin. 41 Eliz. B. R. in Ruddocks Caſe, cites 34 H. 6. 42. | 


„ 


15. Execution of the firſt Recovery tall be ſued, notwithſtanding that 
Attaint be pending. Br. Attaint, pl. J. cites 33 H. 6. 21 _ 
16. In Writ of Error ſued, the Plaintiff ſhall have Superſedeas to ſur- 

ceaſe Examination, and in Attaint not; tor it ſhall be intended that the 

Verdict of the 12 Jurors is true, till the contrary be ſhewn. Br. At- 

taint, pl. 122. cites 5 H. 7. 22. „ 3 5 

1. In Attaint the Grand Fury and Petit Fury made Default in the End 
of the Term, and the Defendant would have imparled, and was not ſuffer- 
ed, but was awarded to anſwer to the Points of the Writ, and could not 

have Day of Continuance without Iſſue. Br. Attaint, pl. 129. cites 10 H. 
l 18. In Attaint the Sheriff cannot return the Defendant dead, for there Br. Retorn, 
are no Words of the Garniſhment in the Writ. Br. Attaint, pl. 2. de Brief, pl. 
cites 18 H. 8. 5. . 5 Z••• 020000., - ONS Wy 
19. The Jurors who are attainted, may remove the Record into B. R. 
Br. Attaint, pl. 160. cites F. N. B. 109, tro. J 
20. In an Attaint it is a principal Challenge that one of the Petty gars * 

a Tenant to one of the Grand Fury; for if the Petty Jury be convicted in 
the Attaint, it will be a great Prejudice to the Scigniory; tor his Houſes 
ſhall be pull'd down, and his Meadows plough'd. In other Actions a 
Challenge that the Juror is Lord to the Party, is only a Challenge to the 

Favour, Jenk. 141. pl. 88. 5 = 


(O. 4) Tryd. How. By 12 or 24 Where. 


1. TTAINT was brought iz Bank upon Afiſe of Freſh Force, and C.Þ:& Ar. 
becauſe they were at Iſſue here upon the Tenancy, and out of the taint, pl. 35, 

Point of Attaint, therefore it ſhall be try'd by 12, and not by 24. Br. 1 8 H, 

Attaint, pl. 32. cites 21 E. 3. 10. „„ —.— 


4 A | . 10 
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Law, yer 
the Judges 335 8 a 32 
did diſcreet. Ciden in Evidence to the Petty Fury. Hob. 227. cited by Hobart Ch. J. 


— 


—— 
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— 2. In Attaint againſt the Tenant and the Petit Fury the Writ was return'd 
againſt the Tenant that he was warn d, and that thoſe of the Petit Fury 
were attachd. The Tenant was eſſoign'd, and the others made Default. 

Markham pray*d the Grand Jury tor Default of the Petit Jury, as in Aſ- 
ſiſe or Juris Utrum, which was denied him, and Proceſs made againſt 
them, becauſe this Eſſoign is given by the Srarure of Weſtm. 2 cap. 25 
Br. Attaint, pl. 37. cites 21 H. 6. 42. Dn 


(P) Evidence. 


S. P. as a ; 1. JN an Attaint more Evidence cannot be given to attaint the firſt 
8 Jury chan was given to the firſt Jury ; tor no Oekfault was in 


not pleaded the firit Jury, if it was not ſhewn to them. D. 34 H. 8. 53. 14. 4 


nor given in El. 212. 2 H. 129. 


Evidence 


4, 


before, ſhall not be given in Evidence to the Grand Jury. Br. Attaint, pl, 68. cites 26 Aff 12. 


Br. Artainr, 2. In ant Attaint the Plaintiff can not give in Evidence a Record 
rr which was nor given to the Petit Jury ; for they were not bound to 
OD 11 it 25 was not ſhewn to them. 7 E. 4. 29. b. per Litt. 8 E. 
4 ant 9. V | 3 ” 
And if the 3. The Plaintiff in Attaint may not produce more Witneſſes, nor giv 
Defendant farther Matter in Evidence than what was depoſed in the firſt Action; but 
ey the Defendant in Attaint may give more in Athrmance of the firit Verdiét. 
latter in Agreed tor Law. D. 53. b. pl. 14. Trin. 34 H. 8. in Caſe of Rolte ». 
Evidence Hamden. 8 . 55 : on. 
to inforce 


the firſt Verdict, the Plaintiff in Attaint may make Anſwer thereto, and diſprove it if he can; but 
ſhall not give * other Evidence, or inforce the Evidence firſt given, with Matter not given or diſcloſed 


before. Agreed for Law. Dy. 212. a. pl. 34. Paſch. 4 Eliz. Piramor's Caſe. 
* S P. accordingly per Cur. obiter. Godb. 27 1. pl. 380. Hill 15 Jac B. R. 


The Court ſaid that they always examine the Witneſſes upon their Oath, whether they gave the ſame 
Evidence on the firſt Trial or not, Cas they give now on the Attaint. ] And per Shelley, if the fir 


Jury had full Evidence to prove the Matter, tho' it were falſe in Fact, yet the Grand Fury in the At- | 


taiut ought not to regard that, but in Conſcience ought to wave it, as they would have done upon ſuch 


good Evidence as the firſt Jury did. D. 53. b. 54. a. pl. 15. 16. Trin. 34 H. 8. in Caſe of Rolfe 
Hampden. | eg pn 


D. 125. b. 4. In Affiſe Iſſue was taken whether Lands were contained in Letters 
pl.65. S. C. Patents or not, which by the Common Law were not contained, tho' by 


Hob. 227 


the Ch. the Statute of 4 [35] H. 8. they were contained. The Juſtice of Aſſiſe 
fays thar would not ſuffer that Statute, it not being pleaded, to be given in Evi- 
tho' it were dence to the Jury; whereupon they found that the Land was not con- 


a General rained. Hereupon an Attaint was brought, and the Court would not ſuf- 
fer that Statute to be given in Evidence to the (rrand Fury which was not 


ly to bar it as D. 129. 2 & 3 P. & M. Ibgrave v. Hey don. 


to be given 


in Evidence to the Grand Jury, becauſe it was not juſt to att lit the Petit fury by what was conceal'd 
from them by the Diſcretion of the Court; but he ſays that 12 it will be hard to acquit a Jury 
that finds againſt the Law, either Common or General Statute Law, whereof all Men are to take No- 


| tice, and whereupon Verdict is to be given whether any Evidence be given to them or not. As if a 
Feoftment or Deviſe were made ro One in Perpetuum, and the ſury ſhould find croſs either an Eftate 


for Life, or in Fee- ſimple againſt the Law, they ſhonld be ſibtett i an Artainr, tho' no Man inform'd 
them what the Law was in that Caſe. | | 


* 


5 5. Tie 
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5. The Judgment was ſo ſevere that they allowed all manner of Evi- 

gence in Support of their Verdict; but againſt the Verdiſt they admitted none 

that was not given at the former Trial, becauſe the Jury mighr give in 

their Verdict not only on the Evidence given in Court, but on their 

own Knowledge, and therefore whatever other ways they came to the 

Knowledge of [as to] the Fact, they might give in Evidence tor the 

Support ot their Verdict; bur the Evidence not ottered on the Trial can 

never be brought againſt them, becauſe ſuch Evidence might have alter'd 
their Judgment, had it been given; and the Want of that Light, which 
the Party neglected to offer, cannot convict them of a Falſity, which, 

if it had been offered, might have founded a diſterent Verdict. G. Hitt. 

of C. B. 57. 


CR — - 


(Q) Judgment. 


1. IF the Petit Jury be convicted in an Attaint, the Judgment ſhall © Fitzh. At. 
be rnar they be out ot the Law and Teſtimony, and their Goods ci 
and Chatrels torteired, and their Wives and Children thrown out of their & & P Ae. 
Houſes, and their Lands and Tenements waſted and deſtroy'd, and their cordingly; 
Land ſciſed into the King's Hand. 20 D. 7. 4. * 8 I, 4. 23. b. + 42 ÞurGaicoign 


E. 3. 26. b. +46 E. 3. 23. J 6 E. 4. 7. 14 0. J. 13. b. Libro For- ta that tue 


urors might 
telcue 26. = Sk Fe: 
| | „ ped „ . and ſave 
their Lands and Tenements. — Br. Attaint, pl. 26. cites 8 C. & S. P. accordingly. 
Br. Attaint, pl. 14. cites 8 C. and that the Jurors ſhall be impriſon'd —— Fitzh. Judgment, pl. 92. 
cites 8. C. & S. P. | +--Hhr. Attaint, pl. 18. cites S. C. & S. FE. J Br. Attaint, pl. 
$6. cites 6 E. 4 5. S. P. and is the S. C. - | Br. Attaint, pl. 42. cites S. C. but 1 do not 


obſerve S. P. there. -S. P. pl. 52. cites 6 Aſſ 7. and pl. 72. cites 30 All 24. and pl. 78. cites 45 
Aſſ. 20. as to the Jurors that are alive; and pl. 80. cites 41 Aſſ. 18. that their Houſes ſhall. be pal 
docun.— Jenk. 125. pl. 54. recites the ſame Puniſhments to be inflicted by Judgment ar Common 
Law; but ſays that if an Attaint be brought pon the Statute of 23 H. 8. cap. 3. the Puniſhment 1s not ſo 
grievous. N | | 
It the Petit Jury in Attaint are attainted, they ſhall forfeit all their Goods and Chattels hich they had 
at the Nay of the Writ purchaſed, and all their Goods which they alien'd pending the .4ttaint, for fear of the 
Attaint., Br. Forfeiture de Terres, pl. 111. cites 8 E 2. and Fitzh. Aſſiſe, 396 per Hervyc ]. 
br. Expofition, pl. 43. cites S. C. . : 3 V | 
It is queſtioned if the Jurors alien their Lands pending the Attaint, if they ſhall be ſeiſed into tne Hands 
of the King, ard if the jurors may not make Fine with the King, and re-have their Lind AH. Br. At- 
taint, pl. 14. cites 42 E. 3 26. 5 5 8 | | | : 
In Attaint upon Aſſiſe upon Falſe Oath, the Plintift recovered the Land and Tis Damages. Br. Da- 
mages, pl. 38. cites 8 H. 4. 21. 23 and in the Written Book wu ich is better, Fol. 12. | 


2. Such Judgment in Effect throughout is given in an Attaint by 
che Law ot Scotland, quod vide Skene, Regtain Majeſtatem, 20. b. 
2 E. 2, Rot. fimum Yembrana 9. Fine for a Conviction upon an 
Attaint, for an Oath in an Aﬀiſe of Novel Otfferfin. Tempore 
3. If a an recovers in an Attaint, he ſhall be reftored to all that S. P. bur of 
he loſt by une w eidict. DO N'lnf oo 
- BY: | the Plaintt G 
if the Veraict paſſed aga.nt him in the firſt Action, and for him in the Attaint, the ſudgatent ſhall on— 
ly be to reſtore him to his Act ion; per Danby and Choke. Quære inde. Br. Attaint, pl. 88. cites 3 E. 
4. 8.——— By Writ of Error the Party may be reflored to his Original; bur in Attaint he ſhall be al- 
wars reſtored to þ;s Action only. Br. Attaint, pl. 4. cites 9 H. 6. 38. per Babb. | IR 
If Judgment be given for the Plaintiffs, they ſhall be reſtored ro all that they loſt; and it Null be as 
n ought to be originally. Jenk. 125. pl. 54. | 
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_ tant, pl. 80. cites S C. & S. P. 


Ss F RT one 
Br Attaint, 10. If the Iſſue in Tail recovers the Land in an Attaint upon a Re- 
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* Br. At. 4. [As] If a Man recovers in an Ittaint upou a Verdict in an Ac 
99, p:.5%: tion, in which be loft Land, he ſhall be reitored to the Land again, 
VVV All. 4. T 41 All. 18. h 
Br. At- 


Fitzh. Attaint, pl 51. cites S. C & S. P,-—--Br. Attaint, p} 
*2, Cites 30 Afl. 24. S. P. — Br. Artaint, pl. 94. cites 18 E 4. 11. S. P. | 

Br. Artaint, 5. So] If a Pan recovers in an Attaint upon a Verdict, in which 
ages he loft Damages, he ſhall be reſtored to them. 

S. P. 


Br. Attaint, pl. 22. cites 30 Aſſ. 24. S. P. 
N. B. There is no pl. 6. in Roll. 


| 5. If a an recovers in an Attaint upon a Verdict, in which he lot 
Fol 286. Land, he thall be reſtored to the mean Profits. 50 All. 4. 


Br. Attaint, pl. $4. cites S. C. & S. P. 
94. cites 18 E. 4. 11. S. P. 


Br. Attaint, pl. 72. cites 30 Aſſ. 24. S. P. Ibid pl 


8. If a Yan brings a Formedon, and the Tenant pleads a Releaſe, 
and it is tound for the Defendant, for which the Demandant brings 


an Attaint, and the falſe Dath is found, he ſhall have Judgment to 
recover the Land. 8 E. 4. Attaint 8. | | 


Br. Artaing, 9. So if a Man brings Debr and is barr'd, and he brings an At- 


pl 35. che taint, and it is found for him, he ſhall recover his Debt. 8 E. 4. 


en 8 p covery againſt his Anceſtor, he ſhall recover che Iiues ot the Land 
+= trom the Death ot the Anceſtor. 41 Aſſ. 18. 
11. Attaint paſſed for the Plaintiff, and Judgment was, that the Plain- 
tiff re-have his Land, and Damages taxed by the Aitaint to 1000 Marks, 
and that the 12 &c. Br. Attaint, pl. 48. cites 4 Aſſ. 2. 4 E. 3. 34 
12. In VHrit of Entry he in Reverſion was received by Default of the Te- 
nant for Life, and pleaded Releaſe of the Demandant, which was found 
falſe, and he brought Attaint, and the Writ did not mention if the Tenant 
for Life was dead or not, and yet the Writ was awarded good, and yet it 
was ſaid, that the Judgment differs in this Caſe; tor it he be alive the 
| Fudgment ſhall be to reſtore him, as it ſeems, and if not, then to reſtore the 
laintiff. Br. Attaint, pl. 49. cites 4 Atl. 7. and 4 E. 3. 54 
13. Attaint was adjourned by Nifs Prius before F. and T. to Canterbury, 
and found againſt the Petit Jury, and it was awarded that W. who loſt 
|  Te-have his Land, and Damages taxed to 1000 Marks, and that they loſe 
their Frank Law &c. Br. Attaint, pl. 52. cites 6 Aff. 7. OG 
14. In this Action a Man ſhall not have Seifin of the Land againſt the 
Tenant upon his Plea, but the Attaint all be awarded at large, and it the 
Attaint paſſes for the Plaintiff he ſhall recover Seiſin, and his Damages and 
the Iſſues of the Land after the Death of his Anceſtor. Br. Attaint, pl. 
59. cites 14 Aſſ. 2 „ 5 ” 
15. In Attaint all of the firſt Inqueſt appeared, and the Plaintiff was 
nonſuited, by which it was awarded that they go Sine Die, and the 
Plainriff Capiatur, and the Pledges amerced ; and per Pole, now the Par- 
ty. ſhall be diſcharged for ever, and fo peremptory. Br. Attaint, pl. 63. 
Cites 19 All 13. 5 5 | $ 
And ſo it 16. Audita Duerela paſſed for the Plaintiff, and therefore the Defendant, 
ſeems, that Who was Conuſee in the Statute Merchant, brought Attaint ; Thorp an- 
in Attaint ſwered, that it did not appear that the Plaintiff in the Attaint ever had 
ſuch Jude. Execution of any Land delivered ro him, fo cannot have Attaint, and 
2 ae the Court contra to him, and that he ſhall have Attaint as well as it he 
1 2 had had Execution in Fact, and that if the Attaint now patles for the 
given, in Caſe Plaintiff, then he hall have Execution Nou, and therelore the Grand 1u- 


rhe firſt Fur) ry was adjudged by Award; and fo ſce, that if the Plaintill has bad Ex- 
ad given 858055 ecution 


9 
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ecution before, VER the Judgment in the Attaint ſhall be this he hive. true Fendi. 
Reſtitution of chat which he loſt; but now the Judgment ſhall be that he 15 


have Execution. Br. Attaint, pl. 64. cites 21 Afl. 16. J2 21. | 


pl. $9. 
In Attaint, if the Plaintiff be nonſuited or barr'd, he ſhall be fined Jenk. 229. 
_ Pele; 8 Rep 60. per Cur. cites 32 All. pl. 9. 42 E. 3. 26. b. Pl 96. 8. P. 
18. So if the Attaint paſſes againſt the Defendant, he ſhall * fined and _ nary 
e hin'd and 
impriſoned it he was Party to the firſt Record; but if he was not Party ranſom'd; 
to the firſt Record, as it he was Tenant Ly Reſcert, or other Tertenant, and that the 


he ſhall zo be fined. 8 Rep. 60. a. cites 14 Alf 2. 42 E. 3. 26. b. 9 E. Rantom is 


treble to the 


4 33. 3 
5 D. 23 2. pl. 
6. Mich. 6 & 7 Eliz. 8. P. accordingly. —— Bur where the Jefendun' in the Attaint is not Party to cle 


original Writ in the Cauſe in which the falſe Verdict- was given, he all euly le amerced. Jenb- 
229. pl. 96. | 


19. Upon finding the falſe Oath i in Attaint the Tenant? was amerced, 
but was not awarded to Priſon, becauſe it was vt this Perſon who recovered 
by the firſt Verdict, but he who recovers by lalſe Verdict, and comes 
and maintains the falſe Oarh ſhall be awarded ro Priſon &c. Br. Attaint, 
pl. 80. cites 41 Aff. 18. 
20. Attaint was brought again/t Tenant in Deter, ru prayed Aid of n. theRes- 
the Heir, and had it, und the Attaint paſſed a78in/t the De 'endant, and ee, me 
was found that 12 Tears are paſſed aſter the Death of the Baron of thts t ws Fra 
eme, who Auter Joits recovered un Affile, and duriug 6 Tears aſter his the Damazes 
Neath the Land was in the Hands of the King for Mugge f the Heir, who in Aſiſe was, 
joined in Aid, by which ay jon was given at the 17 runtiff recover the 75 e 1 
Land, and the Iſſues of the Land from the Tie that the Land came out of 7 wage F 
' the Hand) of the King to 201. and the Damages alter this time 101. and Defendant re- 
[as] to the Damages which the Plaintiff in the Attaint loſt in the Alfiſe covered 32 the | 
they would not ſpeak, and that the Feme and the Prayee in Aid thall be 4" Lon. 
amerced, and that the Jury thall loſe their Frank Law Ke. Br. At- 1% . 
taint, pl. 14. cites 42 E. 3. 26. Ibid. 

21. In Attaint the Grand Jury gave Verdi Quod 12 2 legale [ece- 
runt Sacramentum, by which it was awarded that the Plaintiff rake no- 
thing by his Writ, and that he be in Miſericordia & quod Capiatur &c. 
Br. Attaint, pl. 83. cites 43 All. 46. 
22. Attaint was brought by Baron and Feme, of falſe Oath given azaia/t 
the Feme and her firft Baron in Quare Impedir, and awarded good, and 
the Plaintitf recovered the Advouſon in Right of the Feme, and Da- 
mages to 24 Marks recovercd in the firſt Writ 4 71 1m, who [off reco- 
vered the Preſentation alone, and 26 Marks for Lamages in this Aition 
againſt him «ho firſt recover <d, aud anut her who ple: ward Nontenrre of the 
 Advewſen, which was found againſt him, and theſe 26 Marks were fre- 
covered againit them in Common, and that thoſe of the Pc "tir qury loſe 
their Frank Law &c. Br. Attaint, pl. 18. cites 46 E. 3. 23. 
23. The Fouchee fba!l have Attaint, and by this the Zericnaut Lali be 
reſtored; Quod egy! tor he 1s as one ad the bf ame Tenant. Pr. Attaint. 
pl. 25. cites 8 H. 4. 4 

24. Attain! thall x. enſue the Nature of 5 Action upon which it is 
brought, for they thall not inquire but their Itine only, by w hien ic 
Was 1 (becauſe the falſe Oath is found) that the Plaintiſf recod 
Seiſiu of the Lund and Damages, ſcilicet, the Ifinss of ihe Land from _ 
Time of the Diſleiſiu till now, and his Ci ſts. as well in io Aſfile as in this 
Writ, the :ohich, becauſe they were caxed too little, ere incre 2 by. 
the Ceart, ant the Trrors in Aſſiſe loft their Chottles Ce. But this now 
Tenanr was not taken becauſe he was a Stranger to the Afile ; tor it was 
againtt Tenanr, and the others as it ought, for the Attaint thall be agaiult 


Tertenant. Br. Attaint, pl. 26. cites 8 H. 4. 23. | 


: a 
278 Attorney [or Guardian.) 
S. F Br. At- 25. By the Attainder of the Petit Jury, the King ſhall not have the 
_ — Forfeiture of the Land to him in Fee fimpie, if it may eſcheat to the Lord 
F. N. R. 109. After, (as by the principal Caſe it appears it may) but thall have it for 
110. Life of the Furor, as it ſeems, and then the Heir ſhall have it, and ſhall 
* Br. Forfei- hold Sicut Prius, or the Juror may make Fine and re-have his Land. 
ra 2 Br. Attaint, pl. 95. cites * 22 E. 4. 1. | 
re 26. Quere it a Stranger be Teuant it he ſhall be oufted without Stirs 
Facias. Br. Attaint, pl. 98. 
27. The Jury when umpanelled judged under the Penalty of an At- 
taint iz the old Law, as appears by Glanville; it a talſe judgment was 
given in the Court below, and they were arraigned tor this talſe Judy. 
ment in the King's Court, they were obliged to wage the Battle, not by 
an extraneous Perſon, but by one of themſelves ; and if they proved recye. 
ant, they loft Liberam legem, the Lord loſt his Court, and the whole Court 
was in Miſericordia. Gla. lib. 8. c. 9. to. 66. Inſtead of this, came the 
Norman Way by a grand Fury of 24; but the Perſons it convicted were 
under the ſame Diſabilities with a Champion recreant in ſuch Caſe, for 
they loſt Liberam legem, and they received the villainous judgment 
which every Champion received, that maintaining another's Right by 
Battle failed; for their Verdict was the aſſerting of the Right of the 
Perſon, for whom it was given. G. Hiſt. of B. 56, 57. 
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For more of Attaint in General, See other proper Titles. 
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Attorney or Guardian. 
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RANA) What Perſons ought to make a Guardian. [Or what 
F323 Aciions muſt be proſecuted by Guardian, or may be 


See Tit. Ap- 8 1 e, ee Gt 
See Tit. Ap- done by Attorney. | Infant or Feme Covert 1] 


1. JN an Action Real and mixt againſt an Infant, he ounht to ap 
pear by Guardian, and not by Attorney. P. 15 Car, B. R. 
between Lewis and fohns adjudged per Curiam in a Writ of Error, 
and the Judgment in an Ejectione Firmæ in Banco againſt the 
Infant Defendant upon a Verdict had againſt him, reverſed for this 
..._ Cauſe, Jntratur M. 13 Car. B. B. Rot. 266. V 
® See Tit. 2. So in an Action Perſonal againſt an Infant, he ought to appear 
Dr Guardian, and not by Attorney; becauſe he hath no Knowledge 
* Frch. Ea. Of his Matter, or underſtanding to chuſe a Pan to plead well for 
fant, pl. 3. him, and therefore the Court ſhall elect for him, and alſo becauſe 
cite: l. C by the Inkant ſhall have an * Action againſt his Guardian, if he loſe by 
_ that Miſpleading, M. 15 Ja. B. R. between + #e/cor and Cottne adjudged, 
not make or und d Judgment reverſed for this Cauſe. Co. 8. Beecher 58. b. Co. 
be made an 9. Ab. Strata Mar. 30. || 1 7 5, 6. f 22 0. 6. 31. b. Tr. 39 El. 
Attorney. B. B. between * Haburye and Raunt adjudged in a Mrit of Error 
+ Br. Attor- upon a Judgment in an Action of Debt upon an Obligation. 


ney, pl. 46. ; | 
| 3 9 C. which ſee Infra. pl. 5 — Bridgm. 74. Bridgman J. cites S. C. and 9 Eliz. Dyer 262. b. [pl. 4 
See (C) pl. 1. S. C. and the Notes there. * Cro. E. 569 pl. 5. Sedborough v. Kaunt, 


S. C. and Judgment reverſed by Gawdy and Fenner J. cæteris Abſentibus; for Gaudy ſaid that if he 
5 | | Wis 


. -- — — — 


Attorney [or Guardian. 270 
was within Age at the Time of the Judgment given, tho“ he was not ſo at the Time of the Error 
brought, it is reverſible, and is triable per Pais, and rot like an Error upon a Fine, or a Statute ac- 
knowledged by one within Ape, for they are not reverſible but by Inſpection. 

If Guardian pleads an i]! Plea where he might have pleaded a good one, and the Infant loſes by ſuch 
ill Plea, he ſhall have I'rit of Deceit at his tull Age, and recover all Damages againſt the Guardian; 
1nd therefore the Court ought not to accept any for Guardian, but who is ſufficient to render the In- 
fant NN Af at his full Age; and fo when Guardian vouches ill he ſhall render Damages to the Infant. 

e 


Br. Droit de Recto, pl. 15. cites 9 E. 4. 36. 


3. Ik an Infant brings any Action, Real or Perſonal, he ought to Cro. E. 424. 
appear by Guardian, and not by Attorney. 19. 39 El. B. B. 26. be- . 5 Bar- 
tween Barton and Hilton, adjudged in a Writ of Error upon a Judg: and High. 
ment, in an Actton of falſe Impriſonment, brought by the Intant, wn, Mich. 
and the Judgment reverſed accordingly. P. 1 Jad. B. N. adzudg: ;, & 38 


ed upon a Writ of Error in a Judgment, in an Ejectione Firmz, ars K. 


which the Infant recovered; for which Reaſon the Court upon the firſt Motion held, that it being 


for his Benefit, and his appearing by Attorney no Prejudice to him, held that it ſhould not be aſſigned 

for Error; but they would adviſe, and afterwatds Paſch. 39 Elz. being moved, it was held to be 

clearly Error, and Judgment reverſed for that Cauſe. d. C. cited by Bridgman, Bridgm 75 —— 

S C. cited Cro. J. 441. in pl. 14. 
the Reporter. 


4. In an Action brought againit Baron and Feme, the Feme being MH umpſit a- 
within Age, the Feme ought to appear by Guardian. 26 Afl. 40. So 2 — 
done, 24 E. 1. Rotulo clauſorum Membrana 6. in Dorſo. The upon a Cen- 
Tenant in a Writ of Dower had a Guardinn aſligned by the King, 5 ty le 

and ſo ſignified to the Juſtices, de Banco. e 


1 8 5 | Wares dum 
ſola. It was aſſigned for Error, that the Feme was within Age, and appeared by Attorney, whercas 


ſhe oug'it to have been by Guardian, Hale Ch. J. and Twiſden held it to be Error. 2 Lev. 38. 


Hill. 23 & 24 Car. 2. B. R. Baddington v. Freeman - Vent. 185. Freeman v. Boddington S. C. 
and the Judgment was reverſed; and Hale ſaid, that the Baron conld not diſavow the Guardian made by 
the Court for his Feme. In Debt againſt Baron and Feme they appeared by Attorney ; this is not 


Error, tho' the Feme be under Age, becauſe the Husband may by Law make an Attcrrey, and appear 


both for himſelf and Wife. Show. 13. Paſch. 1 W. & M. Humfreys v. Vaughan, 


5. Waſte was brought by an Infant within Age apainſt his Guardian, Br. Age, pl. 


and the Infant was by Attorney, and the Defendant thewed this Matter, “ © 4 
and prayed that the Writ be diſallowed, & non allocatur; for per Waſte, pl. 
Finch, the Defendant may take the Age by Proteſtation, and plead over, 4g. cites 8 C. 
tor the Action lies as well within Age, as of full Age; and if any Thing = 
comes in Pleading in Prejudice of the Infant or of the Defendant, then may 

the Court (well enough for the Time) diſallow the Warranty, and ſuffer the 

pgs 10 take Advantage of the Age. Br. Attorney, pl. 22. cites 48 

E. 3.10 EE 5 

6. And per Perſy, if the Infant brings Actien Anceftrel, and makes 
Attorney; 11 the Infant alleges he is within Age, the Aitorney ſhall make 

him come to be viecced by the Court, and it he be within Age, the Warrant 

ſhall be diſallowed, and the Parol put Sine Die, notwithſtanding thut 

it was received by the Court; Quod Finch conceſſit. Ibid. | 
7. Where an Inſant is permitted to make Attorney which is recorded, Br. Attor- 
there is no Matter to plead in Arreſt of ſudgment by this, but the Par- ney, pl 46: 


ty is put to \W'rit of Error. Br. Coverture, pl. 2. cites 22 H. 6. 31. 57 P. 


IIS | ED |. 9. cites 
S. C. o if the Infant levies a Fine which is recorded Br. Covertu re, pl. 27. cites S. 0 F 


8. An Ideet hall nat be received to plead by Guardian or Proc hein S. P perCur. 
Amy, but ought to be always in proper Perſon in every Action brought 8 Rep. 26-4 
againſt hin, and he that will plead the beſt Plea for him ſhall be ad- ole 


otherwiſe it 


nutted. Lr. Ideot, pl. 1. cites 33. H. 6. 18. by Forteſcue J. ts of a Now 

| ** N — | | | a | Con pos 7 for 
he ſhall aprear by Guardian, if he be within Age, and by Attorney if he be of full Age — dee Tit. 
I. unatick (C 2) | | 15 


9. In- 


d. C. cited Arg. Palm. 231.— 2 Saund. 213. S. C. cited by 


re ethe. 
* 


Attorney ſor Guardian. 


tt. 


9 Infant who brought Appeal of Murder, brought it by Guardian and 

not by Attorney ; Quod nora, and it was faid there, thar it is the Com. 

mon Courſe that it thall be by Guardian. Br. Attorney, pl. 1. cites 

27H. 8. 11. 

2 Le. 1% pl. 10. If a Writ of Dower be brought by an Infant, who loſes by Default 
238. Holl at the Grand Cape, he may reverſe the ſame by a Writ oft Error; bn 
be ol br 3 here an Intant appeareth by a Guardian, and afterwaras loſes by Default 
te. there he ſhall never avoid it; for if any Detaulr be in the Guardian, 
that the the Infant ſhall recover againſt him in a Writ of Diſceit, and after wards 
Judgment the Judgment in the firſt Caſe was reverſed. 2 Le. 59. pl. 85. Mich 


_ 1 32 Eliz. C. B. Anon. 


there commenced a new Action. 


S. C cited 11. In Replevin an Infant appeared 2 Terms by Attorney, and the 34 by 
2 5 alm. Guardian ; and Judgment in C. B. Was reverſed. Mo. 665. pl. 908. I rin. 
But an Infant 43 Eliz. B. R. Ew re v. Moyle. 

may appear „ 5 . 
by Guardian, and when he comes to ful! Age in the ſame Suit he may make Attorney, and no Error; but 
not e contra. Mo. 665. pl. 908. cites 38 E. 3. 10. and Trin. 43 Eliz. Rot. 578. I 


12. In Treſpaſs, the Defendant being an Infant appeared by Attorney, 
and not by his Guardian. In Error brought of the Judgment againſt 
him, it was adjudged Error and Judgment reverſed. Cro. J. 10. pl. 12. 


Paſch. 1 Jac. B. R. Bray v. Grobe. 1 
"Comb. 88. 13. Tenant in Dower was an Infant, and no Warrant was alleged of the 
Villiers . c a 3 a | 
Fa Admiſſion of any Guardian that it might appear to be the Act of the Court 
SC. the laſt After Judgment this was aſſigned tor Error; and alſo for that the Ab. 
Exception pearance was by the Guardian in his own Name; ſed adjornatur. 
os 7 that Mod. 236. Trin. 4 Jac. 2. B. R. Fitzgerald v. Villiers. 

onfeſſion | h | | | | 
[not Appearance] was in his own Name, viz. Quod ipſe non poteſt dedicere &c. and as to the firit 1: 
was anſwered, that the Entry of the ſpecial Admiſſion on the Plea Roll was not neceſſary, thouth it i 
neceſſary that there ſhould be an Admitrance, and cited 2 Saund. 94. The Court inclined that it wa. 
ill for the 2d Exception, but adjornatur, 35 


Cro. J. 5% 14. An Infant brings a Writ of Right by his Guardian, pending the 

75 Jo : : g. Suit he comes to full Age, and being ot full Age, he does not make an At- 
Stone v. Torney ; the Infant has a Verdict, and Fudgment affirmed in Error; tor i: 
Marſh, S C. does not appear of Record when he came of full Age, and it oughr to be 
Curia adviſa- pleaded before Verdict in the firſt Action, and the Omiſſion ot it is fatal 


3 — to the Tenant, becauſe the Writ does not abate, but is abateable only. 


Trin. $ Tac. The Statute of 21 Jac. of Jeofails helps after Verdict where the Plaintil” 
S. C. in BR. is within Age and ſues by Attorney, but not where he is Defendant. 
in Error on Jenk. 301. pl. 68. VVV | Is SAT BETTY 


a Judgment 


in C. B. and Judgment affirmed. 


15. 21 Fac. cap. 13. F. 2, Enacts, that after Verdiff in any Court of 
Record the Fudgment thereupon ſhall not be layed or reverſed, by reaſon that 
_ the Plaintiff in Ejectment, or in any Perſonal Action, being an Infant, did 
appear by Attorney and the Verdict paſs for him. * 
16. It an Infant be ſued he cannot appear or plead by Guardian without 
Adimittauce, and if he do it is a Miſdemeanor in the Attorney, for which 
the Court may puniſh him if they pleaſe. Paſch. 21 Car. 1. Per Magiſtrum 
Liveſay & alios Clericos. L. P. R. 83. TE 
17. Where Baron and Feme ſue an Action, they ſue by Attorney, 
but Feme Covert cannot make Attorney, and therefore the Baron makes 
8 Attorney for them both; Per Cur obiter. 2 Saund. 213. Mich. 22 
1 


8. The 


— — — 
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18. The Plaintiff recovered againſt the Defendant in an Action for ſcan- 
dlalous Words, and upon diſcovering that the Defendant was an Infant, 
and that the Defendant's Attorney knew it, and had appeared for her as 
Attorney, the Court was Moved that the Attorney ſhould enter the Appear- 
ance by Guardian, and that the Defendant's Plea upon the Roll ſpould e a- 
mended ; the Attorney upon ſhe Wing Cauſe depoſed, that he did not know 
ot the Infancy unrill the Time ot Trial, but ſeeing he knew it then the 
Court granted the Motion. MS. Rep. Mich. 5 Geo. B. R. Stretton v. 


Burgeis. 


(B) In what As and Caſes it ought to be by 
. Guardian. 


L be a Judgment be againſt an Infant, and the Infant brings a Mrit S. P helf ac- 


I of Error to regore the Judgment. he ought to affign the Error ge hd 
by Zuerdian, and not by Attorney. New Entries 289. where the 3,10: 
12rit of Error is avzudged to ve diſcontinudd. ſentibus ; 

Es | KR and therefore 
the Plaintiff proſecuted a new Writ of Error. Cro. J. 250. pl. 2. Mich 8 Jas. B. R. Carre v. 


Farker. 55 6 


— 


— — . —— 


(C) What Pero, ſor a collateral reſpeF may mak? an 
Attorney. 


1. IF an Action of Debt be brought againſt an Infant Executor, he Cro J 425. 
cannot appear by Attorney, but ought ro appear by Guardian, - mo 
£ile it is Error, becauſe otherwiſe he may be at great Jrejudice ; t, s Cad. 
for Alſets may be found in his Hands, ang ſo Judgment ſhall be gt jornarur ; 

ven to recover the Debt, Damages, and Cotts agatnit him de bonis bur bid 447. 
Ceſiatorts, ſi 4c. fi non, the Damages and Coſts de bonis Dro- 0. Jas 
us, (as it is done in this Cale) and perhaps the Inkant hav a Ac. — popb. 
rale or Acquittance to plead, and ſo he thail be charged de bonis Pro- 139 S. C. re- 


priis by his (*) lil ileaduig, wichouc any Remedy againſt the Attor- Y 


Ley, LUT it a Guaiuian miſpleads, ANT loles thereby, an Action e eee 
againſt him, and therefore his being Executor cannot make him as a Fjvcg mn 


Man of full Age. H. 15 3a. B. A. between Neſicott and Cotte d= it was Error 


— Roll 


judged and reverted, per Curtaiii, 


Mich 19 ſac. S. C. cited 2 Sauud, 215. 


2. Tf an Intant Adminiſtrator brings an Action of Debt, he may * Cro. E. 
make an Attorney, diid this ſhall nat be Error if the Judgment pa , <- 
les againſt him, for cyere ne is not prejudiced by tyis, but onty he is e GO 
barr'd of the Debt or rye Teſtator. Tr. 38 El. * Be me uud Starche where 4 
Not. 143. Bit . 29. El. B. G. adjudged ; but Auzre ; for the few: tet 
zntaut is to ve ame: ced, || pro falſo clamore, and ſo it is prezudiclal and. 85 


tihlm. Mich. 15 Ja. B. G. — Meſteot and Cottne, agreed per ich. the 
- — Cu⸗ 


| | | 5 Co Rep 385, pl. 
40. Weſtcott v. Cottle, S. C Nallet thought it no Error, but Haughton and Doderidge ſeemed e con- 
tra, but no Judgment. d. C. cited per Chamberlaine ]. that Judgment was reveried Palm. 245. 


li 


KF 


ew... 
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Error was Curiam. 9. 11 Car. B. R. between Powel and On/lowe, per Curt. 
bel, for he al, in d Writ of Error, upon a Judgment in Villa de Salop, 


iven for the : 

ſatane, and blit the Judgment was reverled for another Cauſe, 

that Judg- 

wo, _ affirmed S. C. cited and ſays, that it was ruled to be no Error, but the Judgment was 
utterwards reverſed: Cro. J. 441. pl. 14. in Caſe of Cotton v. Weltcotr. 2 Szund 217. 8. C. cited 
by Twilden J. that the Infant Executor recovered, and that his ſuing by Attorney being aſſigned 
for Error, was over-ruled in B. K. and the Judgment affirmed, and yet this was before the 24 21] 
Jac. cap. 15. which aids this Defect. Show. 168. Arg. Cites Cro. J. 441. and that it is there aig 
that the Judgment of Bade was afterwards reverſed. S. C. of Bade v. Starkey cited per Cur. Shou. 
171. and ſays, that the reaſon of that Caſe was, that there was Judgment and no Advantage taken of i. 

S. P. Mod. 47. in pl. 102. and Ibid. 298. by Twiſden J. — See Tic. Amercement (L). 

+ Poph. 130. S. C. but there the Infant Executor was Defendant, and held Error; But per Dogc-. 
ridge J. if Infant Executor ſues by Attorney and recovers, it is not erroneous, becaulc it is for his Bene 
fit; ſo per Cur. the Difference is where he 1s Plaintiff and where he 1s Detendant ——Cro J. 44. 
442. pl. 14 S. C. and ſame Difterence «us to his being Plaintiff or Defendent, and further as to his bei 
Plaintiff where he recovers, and where not; for it Judgment be againſt him, being Plaintift, it there 
{cems all one with the Caſe where he is Defendant. | 
Infant Executor ought to ſue by his Guardian; Per Haughton and Doderidge ; and all the Clerks 
informed the Court that this was the uu Courſe. 3 Built. 189.-————5. P by Tuwiſden J that he 
cannot ſue or appear bur by Giardian or Prochein Amy. Vent. 103. Mich. 22 Car. 2. Mod. 
208. Trin. 29 Car. 2. B. K. Tuiſden |. cited Mich. 1649. Colt v. Sherwood, in which he was of 
Counſel where an Infant Adminiſtrator ſucd and appeared by Guardian, and it was objected, that it 
appearing upon the Record that he was above 17 it was Error, but adjudged well, and that he ought 
not to appear by Attorney. — Mold. 47. pl. 102. cites S. C. | | 


Cro. E 3-5. 3. Ik an Infant and a Man of ſull Age are inde Executors, they 
41.25 © May bring an Action as Exccutars, and the Inkant may ſue by at 
my ren torney without making any Prochein Amp, becauſe he ſues in the 
X14: Kight of the Teſtator, and not in his gum Right. Tr. 38 El. B. 
dee Ext of B. the Counteſs of Kr/and's Cai adjudged, but there the Erecu 
tie wie, tors recovered in the Action. 1 . 

they ire all but one Perſon, and it is not reaſonable that one or two ſhould ſue by Attorney, and a 
third bv Guardian or Prochein Amy.——— Mo. 266. pl. 4 6 S. C. but S. P. does not appear. — 
Ow. 155. S. C. but not S P. —S. C. cited by Chamverlaine J. Palm. 145. as adjudged and af. 
Armed in Error: . C. cited and agreed by Rainsford J. Mod. 296. and ruled accordingly by 
= Juſtices, contra Twiſden J. and judgment accordingly. Trin 29 Car. 2. B. R. Foxwiſt v. Tremain, 
—— ibid. 47. pl. 102. and 72. pl. 21. Fox v. the Executors ef Pinſent. Hill. 21 and Mich. 22 Car. 2. 


but adjourned, —— Lev. 299. S. C. adjudged by two, contra Twiſden.———Raym. 198, 199. S. C. 
acudoed accordingly.— Sid. 449. pl. 13. S. C. adjudged accordingly, per Cur præter Twiſden. 
-— 2 Saund. 212. S. C. and Judgment of Reſpondeas Ouſter was awarded with the Aſſent of T wil. 
den, tho' he was of a contrary Opinion. ——— Vent. 102. 8 C. the Ch. J. was abſent, being ſick, and 
Judgment was by =y Joe for the Plaintiff, ———S. C. cited Show. 168. TITER 
But where Caſe was brought againſt two Executors, one whereof was within Age, and appeared and 
pleaded by Attorney, Roll Ch. ]. denied the Difference as to the appearing in his own or in another's 
| Right, and ſaid, that perhaps the Executor might be charged De bonis Propriis, as in a Devaſtavir, 
and there is no Reaſon but he ſhould plead by Guardian, and he 1s not within the 21 Jac. for that 
| Statute was made for the Plaintiff, and Judgment reverſed Niſi Exc. Sty. 318. Hill. 1651. Weld v. 
Rumney.——S. C. cited Arg. Show. 167. „ 


Bridgm. 69. 4. Il a common Recovery be (uttered, and the Baron and Feme tit 
to 79. Hol- the Right of the Feme (the Feme being within Age) are vouched, and 


84. 8 ow: they appear by Attorney and vouch over, and ſoa Common Recove- 


bur the 7 is had, this is Error; for tho' the Baron be of full Age, yet the 
Writ abated eme being within Age, ſhe ought to have appeared by Guardtan, 

by Death of D. 13 Ja. B. G. Oubitatur, between Holland and Lie 5 
one of t | | | | | | | 

Plaintifls in Error. —Roll Rep. 301. ro 3-9 S. C. adjornatur. But the Writ abared by the Death 

of one of the Plaintiffs Palm. 123. Mich. 1S Jac B. R ſeems to be S. C. but S. P. does not ap- 
pear.— —Cro. E. 739. pl. 13. Holland v. Dauntzey ſeems to be S. C. but S. P. docs nor fully appear. 
Palm. 224. to 258. Darcy v. Jackſon ſeems to be S. C and S. P. agreed by all. the Judges, 
tho' they differed in other Points, and ſo no Judgment was entered, which otherwiſe might have been 
entered, notwithſtanding the Death of one of the Plaintiffs in Error, it having been ruled to be en- 
.rered Tunc pro Nunc. a | | 


5. Præci- 
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F. Pracipe quod reddat againſt Baron and Feme, the Feme prayed to be 

received by Default of the Baron, and ſaid, that the Demandant had enter- 
ed pending the Writ ; Judgment ot the Writ ; the Demandant demurred 
upon it; the Feme prayed to be by Attorney, and was admitted by 
Attorney; Quod Nota. Br. Attorney, pl. 45. cites 21 H. 6. 48. 

6. In Ceſſavit againſt a Lord of the Parliament, it he will tender the 
Arrears it ought to be in proper Perſon, and not by Attorney. Br. At— 
torney, pl. 48. cites 15 H. 5. 9. | 

„ In Debt the Baron and Feme continue till Exigent. The Baron ap- 
peared, but would not fuller his Feme to appear. It was ruled per Cur. 
that the Feme may make Attorney to prevent her vcins warved, D. 271. b. 
pl. 27. Marg. 


- — 
EE 8 


(D) The Power of the Guardians over the Infant. 8 


[ As to Actions GCC. brought by the Infant. i 


1. Nan ppeal by an Intant of the Death of his Father, if the Plain -& Guardian 
tiff haty Guardians afhgned him, and after the Intant by the ee : 
Mediation of his Friends compounds with the Detendant tor 1500 1 CI . 
and thereupon the {nfant comes into Court, and fays he will relin- or by Di“ 
quith the Suit ugalnſt the Detendant, and pet notwithſtanding then ion «i 
Guardians will protccute the Suit, the Court in their Diſcretion d <0» 
may diſcharge the Ouarnti ns, and fo the Sit ſhall be diſcontinued nt eon 
for it is no Realon that the Infant ſhould be bound to continue fUch a revoke any 
Suit againſt his Will, which Suit demands but Revenge, and will be of tem, 
chargeable to him, and perhaps he will leave the Revenge to God, ad (ub 
Cr. 43 El. B. B. between b/a»yizg and Fitts, ADJUDgen per Curtam ; „ere, 
and there the Cale of one o j and Blackwell was vouched, which #: ay .2.- 
was where an Appeal was proſecuted in ſuch a manner by an 2 
Inkant, and was diſconcinued againit the Will ot the Guardians. „% 
he ſhall anſwer for it; per Doderidge J. Palm. 252. Mich. 19 Jac. B. K. cee Tit. Appeal, 409 
pl. 6. Toler's Caſe. „ „„ ; 


2. Eftrepement againſt F. B. of K. the Younger, where he had appeared 
this before by Guardian, where it was founded upon Writ of Entry at 
the Common Law, in which the Detendanr was named J. B. of K. only, 
without more, and he would have pleaded in proper Perſon in Abatement cf 
the Writ that be was of H. and not if K. and allo a Variance between this 
Action and the firſt, becauſe the firſt Writ varied as above &c. And 
there it was agreed, that becauſe the Hadmiſſion by Gnardian is the Act of 
the Court, that there ſore the Party in proper Perſon may plead a Plea which 
is contrary to the Warranty of the Guardian. Contrary where he appears by 
Attorney; tor the making of an Attorney is his own Act, and the Admit- 
ion by Guardian is the Act of the Court. Note the Diverſity; but in 
the Caſe above he was not ſuffer'd to have the Plea, becauſe Proceſs of 
Outlawry does not lie in this Action, and therefore no Miſchiet. Quod 
nota. Br. Attorney, pl. 4. cites 3 H. 6. 16. 5 


(E) Ia 
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WM: 3 (E) In what Caſes an Anſwer ought to be by Bailiff, N 
. and in what by Attorney. 
1 in { I. T the Common Law in an Aſſiſe neither the Tenant nor Diſſeiſur g 
. could have anſwered by Attorney, but ought to have an- = 

1 ſwered by Bailiff. 2: E. 3. 25. b. ———— ; 
= | Nt This is call d 2. By the Statute of the 12 E. 2. 1. it is ordained that he who is 
3 g i] * Tenant may make an Attorney. 21 E. 3. 25. b. 0 
L l { oy” Euacts that 7 enants in Aſſiſe of Novel Diſſeiſin may make Attornies, and may alſo plead by Bailifs, as 
J | 14 ey uſed to do. | 
14 0 3. But the Diſſeiſor in an Alliſe is not within the Statute, becauſe he | 
Y = is not Tenant as the Statute ſpeaks, and therefore he vught to an- 

M615 ſwer by Bailiff. 21 E. 3. 25. b. adjudged. 

II 4. Aſſiſe againſt 2, and the one, viz. he who had nothing, pleaded 

[\ p | by Bailiffro the Aſſiſe; and ſo it ſeems that Dyſſeiſor may plead by Bai- 

11 liff. Br. Baillie, pl. 19. cites 9 Aſt, xr. — 


5. As in Aſſiſe ggainſt A. and B. which B. made Default, and A. as 
Bailiff to him pleaded to the Aſſiſe, and for himſelf he pleaded in Bar, and 
tool the Tenancy upon himeif, and fo ſee that the other is a Ditleiſor, and 
that Diſſeiſor may plead by Bailiti Br. Baillie, pl. 18. cites 11 
Br. Corn- 6. The Tenant in Aſſiſe may be by Bailiff againſt the Plaintiff, but 
lane. pl. 33 not againſt the Bailiſf of a Franchiſe who demands Conuſance of Pleas, where 
deer they are at [//ue that the Land does not lie in the Franchiſe, Br. Baillie, 
pl. 23. cites 28 Aſſ. 13. | 15 e 


- p a 
—— — — 
— 


Appeal (0) | 

d (A. a) _ 5 9 | 5 1 5 1 | „ 5 

| See Tit Ur- 3 F In what Actions an Attorney may be made. 

CAA -- and ut what Tune. ] 
Fol. 289 | | | | as 


In a Quid . IN A Quid juris clamar the Defendant ſhall not make an Attor- 
Sree. A. Nep betore any Plea pleaded, becaule he ought to attorn in Per 
; dant, upon ſon. mY R. 2 Attorney 1 5 | = | 
a Suggeſtion 


that ſhe was fo old and weak that ſhe could not go to the Bank without the utmoſt Danger, had a Dedi- 
mus directed to Sanders J. to go to her to make an Attorney, and accordingly the Appearance by Attor- 
nev was allow'd. D. 135. b. pl. 15. 16. Mich. 3 & 4 P. & M. Turton's 4 The ſame Law of 
a Heme enſeint. Ibid.— And fays the ſame was granted in Chancery, Mich. 3 & 4 Eliz. in Quid Juris 
clamat brought by Flowerdew v. Coote c Ur. directed to the Chief Juſtice, and return'd ſerved ; & 


Curia advifare vult. 


Fur. Ar 2. In a Quid Juris clamat, ik the Tenant ſays he had nothing in the 


3 Lum the Day ot the Note levied, nor ever after, and thereupon they 


( arc at Iſſue, the Tenant ſhall be received to make an Attorney, 22 
If the Par- E. 3. 9. | | TT 


ties are at 


Iſſue the Tenant may make Attorney; per Hill; but by him in ancient Time it was uſed by Writ. Br. 
Attorney, pl. 36. cites 21 E. 3. 48. 


ud per Belk. in Druid Juri; cla nat, when ſuch lilac ts pleaded, by which the Tenant may loſe th: 
Land, he may make Attorncy. Or. Attorney, pl. 23. cies. 48 E. 3. 24 


So after Re lea, plead, 
| the 


— 
. 
»„— * —_ 


— 


Attorney. 


6—ͤͤ——— 
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the Tenant may make Attorney; for this peremptory Matter countervails an Attornment. Br. 
ney, pl. 93. cites 44 E. 3. 34. and H. 21 E. 3. 51. accordingly in Per que Servitia. r. Attor 


3. In an Indictment of Treſpaſs the Defendant may make an At Note that 
| | ment of Treſ- 
paſs in B. R. the Defendant pleaded Not Guilty, and after made Attorney ; quod nota bene after he Fils 
pleaded. Br. Attorney, pl. 101. cites 9 E. 4. 4. | 
A Man was arraigned upon Indict ment of Extortion, and pleaded Not Guilty, and made Attorney ; quod 
nota But if it had been Felony he could not have been permitted to make Attorney. Br. Attorney, pl. 
65. cites 22 Aſſ. 73. Br. Attorney, pl. 101. cites S. C. and 9 E. 4. 4. S. P. 
B. was indifed for offering Honey to J. S. to kill C. The Defendant pleaded by Attorney, which the 
Court ſaid he might do Ex Gratia Curiæ, but not Ex Rigore Juris. Lev. 146. Mich. 16 Car. 2. B. R. 


Eacon's Caſe. 


4. In Aſiſe againſt two, the one made Deſault, and the other prapꝰA to be Trant by 
rccerved by his HDelault, becauſe he is his Tenant for Lite, the Reverſſon to Receipt, after 
hm, and the Receipt was counterpleaded, and he was received upon I joined 


the Iſſue ro make Attorney by Writ. Br. Attorney, pl. 61. cites 16 r 


All. > | es | | ceipt, made 
| 5 : | an Attorney. 
Br. Attorney, pl. 30 cites 5 H. 4. 19.— Br. Garrantie de Attorney, pl. 8. cites S. C. Br. Reſ- 


ceipt, pl. 34. cites S. C. 


5. Appeal of Murder, Robbery, nor Mai hem cannot be ſued by Attorney A Woman 
but in proper Perſon, and likewife ſudgment and Execution ſhall be in N > 

Perſon, and not by Attorney; and in this Cafe Huſſey Ch. J. was againſt 98 
the Caſe of 40 All. 17. ſupra. Br. Attorney, pl. 78. cites 21 E 4. 3. Hinband, 

| | | Ln | : | | and has 
Judgment. She cannot have Execution of this Judgment, if ſhe does not pray it in Perſon. She was great 
with Child, and a Judge went to her to know whether ſhe would have Execution; the ſaid yes. The 
Appellee was hanged. Jenk 137. pl. S2. e e 1 


6. In Entry the Tenant made Default after Default, and he in Rever/ion In Firmedon 
pray'd to be received &c. and the other corrnterpleaded, upon which they the Tenant 
dauere at Iſſue, and upon this the Tenant by Receipt made Attorney; quod conſe] 15 ” 

nota upon the Iſſue, and before 'Lrial upon this Iſſue. Br. Attorney, pl. he in Þ Me 
30. CITES 24 E. 3 51. 55 5 | | ſen pray'd to 
„ . 5 | | 5 | be received, 
and counterpleaded the Receipt, inaſmuch as be had nothing in Reverſion the Day of the N rit purchaſed; 
which is found for him, and the reſt in Adviſement, inaſmuch as the Plea ought to have been, that he 
had nothing in Rever ſion the Day of the Writ purchaſed, nor ever after, and fo the firſt pray'd to be 
received by Attorney; and per Newron and Paſton J. he may make Attorney; for if the Prayor demur in 
Judgment, he may make Attorney; and it was ſaid that if the Reverſion had been counterpleaded generally, 
he might make Attorney, if Iſſue be taken upon it. Br. Attorney, pl. 40. cites 21 H. 6. 123. 


7. In per que Servitia, after the Parties were at Iz, the Tenant Ir was ſaid 
made Attorney, Quod nota. Br. Attorney, pl. 55. cites 39 E. 3. 26. 3 Fe 
Wiching, that after peremptory Iſſue joined in this Action, the Tenant may make Attorney; for after 


the Iſſue paſſed againſt him, he ſhall be diſtrained without other Attornment. Br. Attorney, pl. 23. 
cites 48 E. 3. 24.—_—S. P. Br. Attorney, pl. 97. cites 7 . | 85 


8. In Appeal of Robbery, the Defendant pleaded Not Guilty, and was Br. 2 2 
fund guilty, and after Verdict ſaid that he is Clerk, and che Plaintiff ſaid ge Hg 
guy's | nid by the Ord - © the Phage 8. P. and he 
that Bigamus, which ſhall be certified by the Ordinary, ſo the Plaintiff us by At- 
prayed to make Attorney, and it was granted; and ſo it ſeems that rorney im- 
the Plaintiff ſhall not make Attorney in Appeal, unleſs in ſpecial Cafe, medius, 
tor here the Verdict found tor the Plaintill, Quod nota. Br. Attorney, . 4 E. 3 
pl. 64. cites 40 Aff. 17. „„FFFFFFFFFF0000000T0000. 
9. In Debt, the Exigent was not ſerved, and the Defendant cane cut of 
Ward and pleaded, and after Plea prayed that he might wake Attorucy, and 
could not. Br. Attorney, pl. 16. cites 41 F. 3. 29 8 
_ 4 1 | 10. In 
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10. In Treſpaſs, Capias iſſued, and the Defendant came before his Day 
and found Mainpriſe, and had Superſedeas, and at the Day he came and 
pray to make Attorney, and it was granted. Br. Attorney, pl. 17. cites 
F. 3. 1. 
Br Aid, pl. : 11. The Prayees in Aid in Nrit of Error came, and joined to the De- 
65. cites 80. ſendant, and made their Attorney, Quod nota bene. Er. Attorney, 
| pl. 95. cites 42 Aſſ. 22. : 
Br, Attor- 12. In Per que Sevicia againſt Recluſe or Cloſe Prioreſs, ſhe ſhall attorn 
ney, pl. 18. by Attorney, and not in proper Perſon. Br. Attorney, pl. 42. Cites 


cites 8. G43 E. 3.8. 


Br. Attor- 
ney, pl. 92. 


S. C. cited D. 135. pl. 15. that a Dedimus Poteſtatem was allowed, becauſe a Recluſe 
never can appear in Court. „ | | 


13. One who came by Superſedeas upon Exigent, would have made At- 

torney after Plea pleaded, and could not; otherwiſe it is after Pleading, 

i he comes by Superſcdeas upon Capias. Br. Attorney, pl. 24. Cites 2 

* This is 14. In Aſſiſe a Feme was received in Default of the Baron, and would 
miſprinted have made Attorney, and was not ſullered; tor the Receipt is given by 


(8) in all the 


Editions of Statute for the Feme, which is intended fer her in proper Perſon. Br, 
Brooke, and Attorney, pl. 96. cites 3 H. 4. * 8. 
ſhould be 5 ; 3 

(18.)— Br. Attorney, pl. 26. cites 3 H. 4. 18. S. P. accordingly. [Ard it is Paſch. 3 H. 4. 18. a. pl. 15.) 


Br. Attor- 15. In Ouid Furis clamat, if the Defendant pleads in Bar, he thall te 


ner, pl. 28. ſuffered to make Attorney; tor the Plea which is in Bar is perempcory 
cites S. C. wy, 


Br. Attor- 16. Detinue of a Cheſt of Charters incloſed, againtt one who came by 


and countervails Attornment. Br. Attorney, pl. 97 cites 7 H. 4. 2. 


ney, pl. 43- Exigent, and the Plaintiff declared of a Charter Special, and to the Ref 
© 6 3 pP the Defendant waged his Law, and made it immediately, aud to the ſpe- 
in Deti- cial Charter pleaded that Non Detinet, and prayed to make Attorney, the 


nue of Char- Plaintiff ſaid No; for you come by Exigent, and per tor. Cur, now he 


ters, the De- may make Attorney; tor by the Ley Gager, the Cauſe, tor which the 


A Engen, Exigent iſſued, is determined, Quod nota bene. Br. Attorney, pl. 35 


and the cites 24 H. 6. 1. 
Plaintiff de- 


clared of one Charter Special, by which the Defendant made Attorney; for if the Plaintiff by hie 


Writ had demanded one Charter Special, Exigent ſhould not Iſſue, and ſo upon the Declaration ©: 
one Charter Special, he made Attorney, and before Declaration not. Br. Atroracy, pl. 86. cites 35 
H. 6. 4. & concordat 14 H. 6. 5 e a 


AS a RE Writ of Error ſhall be ſued in proper Perſon, and not by Attor— 
Wiſe. 7. ney. Br. Attorney, pl. 11. cites 34 H. 6. 31. i dm 
nants in Jail, Remainder to the Right Heirs of A. had Iſſue a Daughter; A. died, afterwards I. ſold the 
Landi in Fee, and E. and ber Husband joined in a Fine to confirm the Sale to the Purchaſor ; I. died ci. 
out ue. Afrerwards the Fine was engroſſed &c. Error <vas brought by A. and the Husband of E. and the 
Coden and Heir of E. and M. and the Husband appeared by Attorney, and joined gratis with tho Plaintiff 
in Error, Qued nota. D. 89. b. pl. 1. Mich. lar. Reynolds and Verney v. Dignam & al”. 


In Audita 18. Audita Dnerela ſhall be ſued in proper Perſon, and not by Attor- 


e bn ney. Br. Attorney, pl. 11. cites 34 H. 6. 31. 


enire Fa- | 
cias was awarded out of C. B againſt the Defendants ad Reſpondendum, and upon the ſatne being ſery- 
ed, the Parties appeared by Attorney. D. 297. pl. 25. a. b. Mich. 12 & 15 Eliz. Puttenham's Caſe. 


19. If Reſcons is returned upon the Netendant, Capias ſhall T:iue, and 
he ought to appear in Perſon, and not by Attorney; lor this is a Cour 
tempt, Quod nota, and yer by Privy Seal he made Attorney, Quod note, 

| | | 41 


Attorney. 287 : 


and yet if the Court admits ſuch a Man, or he who comes by Exigent 
or Capias appears by Attorney, this is not Error, Br. Attorney, pl. 56. 
cites 37 H. 6. 27. 3 : | 

20. In B R. upon Indict ment in Treſpaſs, the Defendant pleaded Not 
Gnilty, _ after he made Attorney, Quod nota, Br. Attorney, pl. 54. 
cites 9 E. 4. 4- 

i Show redditum reddit, the Defendant would have appeared and Br Quem 
pleaded by Attorney, and Brian and Catesby would not ſuffer it, and en 


atter they agreed that he ſhould make Attorney Ex Aſſenſu Partium. Br. N is 


Attorney, pl. 68. cites 1 H. J. 27. Jerk. 91. pl. 
| ; : | 76. If Quem 
redditum reddit be brought againſt a ſick Perſon, Recluſe or Abbeſs, a Dedimus Poteſtatem lies, and 
the Defendants may make Attorney; cites 32 H. 6. 22. S. P. in aQuid Juris clamat. D. 132. b. pl. 15, 
16 Mich. 3 & 4 P. & M. Turton's Caſe. 
In Queni redditiim reddit, the Defendant was admitted by Attorney, per Cur. for it is not like to a. 


Per que Servitia, for there the Defendant ſhall wo eu,, and peradxenture Homage, which cannot be 


bur in proper Perſon, but in this Action nothing is to be done bur only to attorn, w hich may be by Pay- 
* of 1d. by the Attorney of the Defendam, Quod nora, per Cur. Br. Attorney, pl. 87. cites 33 
6. 22. ? | | | 


22. In Account the Defendant may appear by Attorney, and yet he 
Nall account in Perſon ; and in Dt he may wage his Law by Actorney, 
and yet he ſhall make the Lai in Perſon ; per Townſ. Br. Attorney, 
pl. 68. cites 1 H. J. 27. 5 5 | 

23. Aud in Quid Juris clamat, it the Detendant claims Fee, he may S. C. cited 
make Attorney; per Brian & Catesby. BI. Attorney, pl. 68. cites 1 H. I.. 299. in 
* . . 1 pl. 397. 

24. Error cannot be attiyned by Attorney, but in Perſon. Br. Attor- 
ney, pl. 107. cites 5 II. 7 3. „ „ 

25. A Man may make Attorney in Appeal of £7athem. Quod vide of 2 Inft. 313. 
Common Courſe, Anno 16 ff. 7. in Caworth's Caſe. Br. Attorney, pl. * 
55. CITES 21 H. 7. 39 | | | & Caworth's 
e | - 1 | WT, | (ae, which 
(':% Ld. Coke ſays is uncertainly reported; for it appears not whether it be meant of the Plaintiſf or 

\fendant ; but of the Defendant it cannot be in nded, for that ſhould be againſt our Books, the tra» 
Interpreters of this Act. And of the Plaintiff (it ſcemeth it was intended) he cannot be by Attorney, 
and that was Caworth's Caſe, mentioned in the Report of 21 H. 7. the Record whereof being found out 
15 againſt the Report thereof; which very Point came in (Queſtion in my Tune in B. R. in an Appeal of 
Mayhem brought by Yudſon v. Parwood, Mich. 25 & 25 Elz. B. R. Tuc Plaintitf appeared by At- 
torney, and declared againſt the Defendant, The Defendant prov'd thar -the Plainut might be de- 
manded; for that he could not appear by Attorvey, and if the Plaintitt appeared not, that he might be 
nonſuited; againſt which the Countel of the Plaintiff objeEred, That the Vlutuitt in an Appeal of Naim 


might aprear by Attorney; for that it Miel t be that be cus ſo wounded it'at he could not appear, and for 
Authority cited the fame Book in 21 H. 7 Whereunto Anſwer was made by the Counſel of the De- 


fendant, and reſolved by the whole Court, That the Plaintitt could not appear by Attorney; for the 
Defendant may 3 of the Mayhem & c. which ſhal! be peremptory to him, being a Trial of the 
Mayhem, which is a 


was in 16 H. 5. where the Mayhem was heinous and horrible, the Legs of the Plaintiff being broken 
over a Threſhold, yet that muſt not change the Law, nor take from the Defendant his juſt Defence and 


Trial; for ſo upon the like Surmiſe the Defendant may be barr'd thereof in all Caſes. And Wray Ch. 


J. faid that the Record of Caworth's Caſe had been ſeen, and that the Record thereof was againſt the 

Report, and thereupon the Plaintiff was called, and by the Rule of the Court wes nonſuited, and I was 

of Counſel in this Caſe, which I have the rather reported more at large, tor that no Man ſhould be 
deceived by the ſaid Report of 21 H. 5. > 


26. In theſe Caſes a Man ſhall not make Attorney, unleſs in Special * S. P. Br. 
Caſe, viz. in * Artaiit, f Premunire, + Appeal, Per que Servitia, Ollid 5 3 
Juris clamat, Ouem redditum reddit, nor in AHigument of Error, nor at 2 H. . = 
ite Pluries in Caſe of Contempt, nor the Tenant tu ** Cefſavit upon Tender f S. P. br. 
of Arrears, nor the Prayce to be recerved in Præcipe quod reddat, in De- Attorney, 


10 J. Eik 


tault of Tenant tor Term of Lite who makes Default. Br. Attorney, 4 t 
| J 


— — 


f \ ; . & = * 
pl. 82. N / | I Y. * 11 

| Attorney, 
$1 O70 enes 13 E. 3. Fiz Attorney, pl. 3. S. P. bid. pl. 94 Sites e E 25; 


27. By 


rial the Law gives him. And albeit it may be hard and difficult in ſome parti 
cular Caſe, in reſpect of the Grievouineſs of the Mayhem, for the Plaintiff to appear in Perſon, as it 


* 


ä 
— —d — — 
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— 


At Common 25. B f - CE 
122 27. of the Policy of the Common Law, that Suics might not increaſe 


ere and multiply, both Plaintiff and Defendunt, Demandant and Tenant, jy 
the Writ... © * 7 r 
commanded 4 Actions Real, Perſonal, and Mixt did appear in Perſon, as well in 
the Defen- Courts of Record as not of Record, becauſe the Writs do command the 
dant to ap- Tenant or Detendant to appear, which was always taken in proper Per. 


pear, it was ſon; and the Entry in every Action tor the Demandant or Plaintiſt is, Fr 
always taken g 


that he prædictus petens, or querens obtulit ſe 4to Die, which was underſtood in 

ſhould ap- proper Perſon. 2 Init. 249. | 

pear in Per- | 

ſon, and could not appear by Attorney ; but after Appearance the Courts of Chancery, B R. and C. B. 

ard all other Judges that held Plea by W rits, might admit him by Attorney. Contrary where the Plea va; 

held without Writ, unleſs the King's Writ de Attornato Facienco was granted. 8 Rep. 58. b. in 
Beecher's Caſe. 5 . | 

He ought to follow his Suit in his own proper Perſon at Common Law, and not by Attorney, With. 
out the King's Special Warrant by Writ or Letters Patents. Co. Litt. 128. a ——-2 Inſt. 5-7. 3•8 
S. P. and that no Attorney could be made in any Action till Edw, 1 de Gratia Speciali, by the Sta: 

Weſtm. 2. cap. 10. gave Power to his Subjects to make them in Caſes therein expreſs'd, and commande4 

his Judges to admit them. — 2 Mod. 83. Arg. S. P. 


* 
* 


28. One that had iacurrd a Premunire was allow'd to plead his Par- 
don without appearing in Perſon. Roll 190. pl. 28. Paſch. 13 Jac. B. R. 
The King v. Mildmay. „ 
29. Adminiſtrator of one outlaws for Murder brought Error to reverſe the 


Outlaum, and pray d to appear by Attorney. Brampſton Ch. J. and 
Mallet only in Court, agreed that he might; tor the Reaſon why the 


Party himſelf muſt appear in proper Perſon is, that he may ſtand Rectus 
in Curia, and that he may anſwer to the Matter in Fact, which Reaſon 
fails here, and theretore Adminiſtrator may appear by Attorney. Mar. 
113. pl. 190. Mich. 17 Car. Anon. „ . 
30. It was moved that certain Perſons, bound in a Recognizance to ap- 
Pear in B. R. for a Riot, might appear by Attorney, and not in Perſon, 
being poor People; but the Motion was denied; for it is the conſtant 
Practice to appear in Perſon. 11 Mod. 253. pl. 5. Mich. 8 Ann. B. R. Anon 


2 . * 


(0) In what Caſes Laa gen aun Rue 


23 47 1. IPO a Capias in JIroceſs upon a Statute Merchant, if the 


1 7 Sheriff returns Qllod non eſt inventus, the JIarty canndt 
eturn d N. | 5 
. of anlwer by Attorney. 26 E. 35 76. | Ss 9 
yet the De- | = | | 


fendant was received to appear by Attorney at the ſame Day; but it was faid, that after Exigent award: 


the Defendant ſhall not be received to appear at the firit by Attorney, but in proper Perlon ; bur at the 
Capias he may appear in Perſon or by Attorney. Nota. Br. Defauir, pl. 16. cites 3 H. 4. 2 ——Br. De- 


fault, pl. 17. cites S. C. in the written Book. Br. Attorney, pl. 98. cites S. C. 


2. [But] In Treſpaſs or Account, if the Sheriff returns Quod non 


eſt inventus, the Party may appear by Attorney. 26 E. 2 75. 
3. A Man who came by Reddidit ſe iy pon an Exigent, was ſuffered to 
make an Attorney; tor Pluries Capias iſſued where Alias Capias ought tt 


have iſſued, and ſo it ſhall be as if he had appear'd gratis at the Capias. 


Br. Attorney, pl. 95. cites 3 H. 4. 4. 5 


” 


In Treſpaſs 4. In Treſpaſs at the Capias the Dejcndant delivered to the Sheriff 4 Hl 
it Capias iſ- perſedeas, and yet he returned him Cp. Corpus; and for this the Deten- 


ſues, and dant pray'd to be by Attorney; and per Hank. ſo he ſhall; tor if the 


Fa Heten- Sheriff upon Exigent returns the Parcy outlawed where he has Superſe— 
ant appears 


upon the deas, there the Superſedeas ſmall ſerve him to reverſe the Outlaw, thongs 
\ Return of he did not deliver it to the Sheriff, becauſe it is of Record, Br. Atrorneys, 


Cepi Cor- pl. 25. Cites 3 H. 4. 5. 
pus, he al F 5 : 4 5 | 5 * 


— ns Sad aac 


— 


Attorney. 
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. 


And in the ſame Term a Man was returned outlawed, and he came not make 
and ſpew*'d that Capias was omitted, and pray d that the Proceſs be annull id, r 1 
and he to be admitted by Attorney, and ſo it was; and the Reaſon is, Gall - : 
that if he had conie at the firſt Capias it had been by Attorney, and now every Day 

he is in the ſame Plight as if he had come at the firſt Capias. Quod by Main- 


noa. Ibid. | priſe. Br. 


5 Attorney, 
pl. 17. cites 42 E. 3. 1. — In Treſpaſs Exigent iſſued, and the Defendant came and tnok Superſedeas, and 


came at the Day of Return, and the Plaintiff declared, and the Defendant made Defence, and pray'd to make 

Attorney; but Martin J. ſiid he could not; for the Exigent was awarded. Contra chere Capias is 
acvarded, and the Defendant takes Superſedeas, and after he may make Attorney. Br. Attorney, pl. 52. 
cites 4 H. 6 23. = ES 


6. In Detinue ir appears that he who comes by Capias return'd Cepi — if = 
| , 4 T1 ain 
Corpus thall not make Attorney. Br. Attorney, pl. 27. cites 7 H. 4. „ "FP 
Box of Charters, now it appears that Capias ought not to have iſſued, becauſe it touches Realty, and there- 
fore now he ſhall make Attorney. Br. Attorney, pl. 27. cites 5 H. 4. 2. | 


4 


n, A Man cannot appear by Attorney, unleſs he has Day in Court by S P. For a 


0 
| 7 . * % 7 8. i ; ranger to 
Proceſs, quod nota ; per Cur. Br. Attorney, pl. 59. cites i H. 6.4 Replevin 
upon whom Avowry is made, nor the Prayee in Aid, F as the Vouchee cannot appear by Attorney, when 


the Aid is pray'd, or when he is vouch'd ; but upn Proceſs awarded they may appear by Attorney ; quod 
nota per Cur. but thoſe may appear in proper Perſon at the firlt Day; quod nota. Br. Default, pl. 54. 
cites S. C. | 5 5 | | | PS.” 


8. He who comes upon Exigent ſhall not make Attorney where the Exi- 
gent lies well; but contra upon Exipent in Detinue of Charters ; tor ſuch 
- Proceſs does not lie in this Action. Br. Attorney, pl. 109. cites 8 H. 
9. If the Demandant in Court Baron makes Attorney by Writ of the Chan- 
cery, it is not good, becauſe the King does not intermeddle to make At- 
torney, Unleſs in his own Court, or in his County; quod nora. And ir 
was ſaid that the Parties may make Attorney in any Suit, unleſs in Caſe 
where the Defendant ſhall by impriſoned; and he ha nor make At- 

torney in Aſſiſe, nor in Attachment; nor contra Tincm Levatum in Curia Re- 
is, nor in Appeals ; but by ſome, general Attornies made in Chancery 

hall be admitted in every Court whatſoever. Quzre. Br. Attorney, 
ee cites the Regitter, ol „ 
10. Capias iſſued to take the Defendant in Debt, and he /wed r- 
ſedeas. The Sheriff returned the Cayias Quod Cepir Corpus & em libera- 
vit &c. and the Detendant came and pleaded; and pray'd ro be by At- 
torney, and ſo he was; for it ſhall be intended that che Superſedeas was 
purchaſed before his Arreſt. Br. Attorney, pl. 85. cites 11 H. 6. 32. 
11. In Treſpaſs a Man was taken by Capras, and after uperſedeas came 
to the Sheriff, and he returned Cepi Corpus quem habebo ad Diem paratum 
Kc. and that after Writ of Superſedeas was deliver'd to ine, and pray'd that 
he may make Attorney, and was not ſuffer d, quod nota, inaſmuch as 
he came by Return ot Cepi Corpus, and it was his Folly that he had 
not delivered the Superſedeas betore that he was taken; tor after that he 
—_ the Sheriff cannot let him go. Br. Attorney, pl. 38. cites 19 
12. In Debt if Capias iſſues, and the Deſendaut has Superſedeas, there 
it he renders Hlinſelf to the Sheriff bebore the Taking, he ſhall be received, 
at the Day in Bank upon all this Matter returned, to make Attorney, aue 
mal! not be committed to the Fleet, nor pay any Fees, and the Reta 
was Quod tali Die Cepi Corpus &c and that ſuch a Day after he doliver'd 
10 him a Stperfedeas, and that ſuch a Day before the Taking he render'd him- 
{ff &c. And fo note that it he had been taken before he had render'd 
aimſelf or ſhew'd the Supertedeas, there he ſhould be committed to the 
"it, and pay Fees. Br. Attorney, pl. At. eites 21 1, 6. 20. 


4 F. 13. In 
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13. In 7 reſpaſs, if the Defendant at the Capias renders himſelf to th 
Sheriff who impriſons him, and he purchaſes Superſedeas, and by this the 
Sheriff permits him to go free, and returns the Capias and Superſedeas, the 
Detendant ſhall make Attorney upon his Appearance, and ſhall not be 
committed to the Fleet. Contra where the Sheriff cakes him before 
any Render, and after Superſedeas comes, and all this is returned, he 
thall not make Attorney, and 1t the Sher1it returns no Render, but Su- 
rſedeas as above, there it thall be intended that he rendered himſelt, 
and alter purchaſed Superſedeas, and ſo there be thall make Attorney. 

Br. Attorney, pl. 47. cites 22 H. 6. 46. 
in Debt the 14. In Debt and the like, if the Delendant is returned Cepi Corpus upon 
Defendant Capias, and the Plainiiff is ; demanded, aua does not come, and the Juages 
came by Cepi will not record the Nonſuit, becauſe it being the firſt Day of the Term 


97270 W the Detendant ſhall be admitted by Attorney. Br. Attorney, pl. 8. cites 


the Plaintiff 33 H. 6. 28. 


might be de- 

manded, to the Intent to have him nonſuited; and per Cur. if he does not come . ſedente Curia, a Non- 
ſuit ſhall be record- d, and the Plaintiff did not appear, by which the Defendant was reccived to make 
Attorney immediately. Br. Attorney, pl. 80. cites 22 * . 


ot where the Sheriffs return that before the Arrival of the Writ ot 
. the Defeudaut was committed to them by the Council of the King, for 
Matters rouchtng the King, and that Corpus paratum habent, it thall 2 by 
Attorney; for he was not taken by this Capias, but upon another Cauſe. 

uod nota, Ibid. 
Br. Charters 16. Where Judgment is that the Defendant ſpall make Fine, he ſhall nor 
plead Pardon or Releuſe by any Artorney, but in proper Perſon ; tor he 


DES thall be impriſoned, and then he is Prefenc in Perſon. Br. Attorney, pl. 


> C 


Br. Garrant INI. Cites 34 Hl. 6. 31. 


de Arne 
pl. 3 cites 8. C. But where he ſhall only be amerced, he ſhall plead. Pardon w a new Atlior ney by a 
new Warrant. Br. Attorney, pl. 11. cites 34 H. 6. 31. 


15. In Error, if the Defendant be not in Bard. he may appear by Attor- 
ney; but if he be in Ward he ſhall find Surety, and thall make Recog- 
nizance. Br. Attorney, pl. 73. cites 5 E. 4. 6. 

18. In Appeal the Defendant was acquitted, and the Plaintiff” fund ie 
| ſufficient to render Damages, and that tWo were Abettors, and chey pleaded 
that they did not abet, and the Defendant pray'd chat he might make 
1 againſt the Abetters, and lo he did. Br. Attorney, pl. 74. cites 

8 3. 

3 who comes by Cepi Corpus upon Capias in Aci ion of the Pai, 
may appear always by Attorney by Aſſent ot the Parties, and well, tho 

the Aſſent be not of Record; tor it thall be ſo intended when Record i 18 
by Attorney. Br. Attorney, pl. 79. cites 21 E. 4. 97. 


” Oo 20. In every Caſe where the Party is to excuſe himſelf of a Contempt, he 
. 0 ani 


Judgment ought to come in proper Perſon ; quod nota, by all che Juſtices, Br. 


in Gooentry, Attorney, pl. 81. cites 22 E. 4. 34 
directed ro 


the Mayor, returnable in B. R. ſuch a Day, and no Writ returned, by which iſſued Hias, and then 

Pluries, at which Day the Mayor returned the Writ by Attorney ; and by ali the Juttices at tlie Pluries, be 

ſhall return in Perſon, and not by Attorney. Br Attorney, vl. 81. cites 22 E. 4. 34. 
H at the Pluries in Replevin, or upon Corody Written. Ibid. 


Br. Attor- 21. If a Man out/2w'd in Appeal brings Scire Facies upon Charter of Par— 
don, which is returned ſerved, in ſuch Scire Facias the Appellant hall! 
not make Attorney, as he might upon Iſſue ot Bigamis. Br. Scire Fa- 

cias, pl. 236. cites 2 R. 3. 8 
22. In Treſpaſs, it the Defendant comes by Cepi Corpus, and the Pl/a'n- 
tiff” is not in Court ia proper Perſon, nor by Attorney, having Warrant ot 
Attorney,; 


ney, pl. 88. 
cires S. C. 


— 
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Attorney, there the Detendant ſhall go by Attorney without Mainpriſe. 
Quod nota. Br. Attorney, pl. 89. cites 2 R. 3. 15. N 

23. In Proceſs upon Contempt, as Alias and Pluries, and then Attach- 
ment, the Detendanrt ought to appear in proper Perſon at the Day of the 
Return. Br. Attorney, pl. 69. cites 3 H. J. 6. 

24. A Man was outlawed and miſnamed, ſeilicet, T. Walter for T. Br. Attor- 
Falter, and taken by Capias Utlagatum, and was not ſuffered to be by At. . 
torney, till it was tried by Scire Facias againſt the Plaintiff, but was by e 
Mainpriſe Body tor Body; for it was only Surmiſe till it was tryed. Br. 

Garrantie de Attorney, pl. 40. cites 7 H. 8. 11. | 

25. The Plaintiff has a Verdi in Delt againſt Defendant ; afterwards Cro. J. 211. 
the Plaintiffs Attorney Non vult Ulterins proſcqui, and it is entered in that pl 3- Bee- 
Manner, and judgment is given for the Detendant; this is Error, tor pings V. SHEr- 
3 2 . - : | | ey 5.0 . 
it is not a Retraxit, tor a Retraxit muſt always be by the Plaintiff in pro- by Flem- 
per Perſon. Such Contefſion is ſtronger than a Verdict. Jenk. 283. pl. ming and 
12. Beether's Caſe. = Coke. 


5 | 8 Rep. 58. a 
b. Mich. 6 Jac. S. C. refolved.— 


lich. Roll Rep. 396. Coke Ch. J. ſaid, it had been ruled by all the 
uſtices in the Exchequer, that a Retraxit cannot be entered by Attorney, but it muſt be by the Party 
in Perſon, becauſe it will bar him. | | | 


26. By the Stat. 4 & 5 N & M. cap. 18. any Perſon ontlawed for any 
| Cauſe, except Treaſon and Felony, may appear Ly Attorney and reverſe the 
ſame. See Tit. Utlawry. „ „„ 
27. In an Attachment of Privilege by the Marſhall, he ſhall have no 
22 he being preſent in Court. 6 Mod. 16. Mich. 2. Annæ B. 

Anon. „ 


0 —— — — — — — 


(G. 2) Warrant of Attorney, neceſſary in what 
; „„ 


14Y Uardian who is admitted for an Infant needs no Warranty, be- Br. Garrant, 

I caule he is admitted by the Court. Br. Attorney, pl. 62. ci tes “e 3 
19 All. Io, 5 — : | E © od - 

| ; : | | | ks | | that alrho” 
ne be Tenant, and will plead in Bar, he needs no Warrant. Guardian ſhall fhezw Il arrant, but 
Prochien Amy Not, Quod nora ; and yet it ſeems that the Guardian ſhall be admitted by the Court, and 
the Prochien Amy not. But by 19 A. 10. the Guardian fall not Dave [7 arrant as Attorney juall Have, 
1 he is admitted by the Court, and this is the beſt Liw. Br. Garrant. de Attorney, pl. 37. cites 


2. A Corporation aggregate cannot appear in Perſon, but by Attorney. 
10 Rep. 32. b. in the Caſe of Sutton's Hoſpital. „% 5 

3. An Attorney appeared without any Warrant, and Fudgment was had Mods 
againſt the Client; the Queſtion was, if the Court could fer aſide the rg Sir 
Judgment; and per Cur.the Judgment /4// ſtand, if the Attorney is reſpon/t> non. S. P. 
ble, becauſe it is regular, and there is no Detault in the PlaintilF; 4% and feem ro. 
f the Attorney is not reſponſible, or ſuſpicious it ſhall be ſet afrae, tor be 8 © 
otherwiſe the Detendant has no Remedy, and any one may be undone 
by that Means. 1 Salk. 88. pl. 75. Trin. 2 Ann. B. R. Anon 


(i) How | 


+ 
| 
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(H ) What ſhall be made a good Warrant of Attorney, 


1 Executor of C. brings Debt againſt B. and the Record 
70 8 85 that B. po. Io. ſuo J. verſus A. in Placito Debiti, anD does =» 


eld that ir Dame A. Executor m the Warrant, this 18 no good Warrant. YM, 
was well a- 4 Ja, between Hilliard 2nd Redman, dubitatur. 


mendable, 


and it ſhould be intended to be in this Action, becauſe there is no other pending; and ſo it was or. 
dered to be amended, and Judgment affiamed. Jenk. 316. pl. 5. 8. C. 


This was the | 7 | 7 q | 3a | PO | 
Gef In an Action of Waſte, Querens obtulit ſe 4to Die per Atturnatum 


ly. Tried. ſuum, and does not ſhew his Name, but after in the Aſſignment of 
> Waſte che Name of the Attorney is expreſſed, and after Judgment 
[ts given] for the Plaintiff, yet this is erroneous, D. 1. Ma. 93. 
* Cro. E. 3. Ik a Pan appears per... Higgins, Atturnatum ſuum, without 
1 Fnac putting his Chriſtian Name, this is not good, but as if he had na 
ford arg Attorney named. M. 31, 32. El. B. R. between * Mallet and Tem- 
Tempeſt v. peſt adjudged, M. 10 Ja. B. N. adjudged, I), I 3 Id. B. R. Hir Willi- 
Miter, 8 C ay Howſon's Cale, per Coke, and Tr. 14 Ja. B. G. the ſame Caſe, 


held accord- 185 | X | | | | | 
ing ly. Le. 17 5. pl. 246. Tempeſt v. Mallet S. C.. C. cited by Coke Ch. J. 3 Bulſt. 25: 
+ 3; Bulft. 202 Hou ſon v. Fountain, S. C. held accordingly by Coke and Dodderidge, but if it had 
been once right with his Chriſtian Name, and afterwards the ſame omitted, then it might be amend- 
ed, there being then a good Warrant in the Record for doing ir._—Roll Rep. 3381. pl. 1. S. C. 
held not good. The Reaſon, wherefore the certain Name of the Attorney mult be put in, is, be- 
cauſe if one appears as my Attorney without my Authority I may have my Action of the Caſe againſt 
bim; by Clenche J. Godb. 74. pl. 89. Os | SS OO 


4 Jn an Action of Waſte, if the Plaintiff obculic ſe againſt the Oc- 
fendant, per Attoratum ſuum, and after declares per Attornatum ſuun, 
and the Detendanr does never appear, but a Diſtriugas iſſues according 
to the Statute, and Judgment by Vetaulc 1s Had againff him, wich- 
out naming the Attorney, yet this is no Error, becauſe it is not the 
Uſe ot the Philizers in Banco to enter the Name of the Attorney before 
the Appearance of the Defendant. Mich. 10 Car. B. R. betwecn 4 
kins and Higgs per Curiam, adjudged upon a Certificate of the {ht 
lizers in Banco, and the Judgment given in Banco attirmed ac- 
Tordingly. Intratur. Hill. 8 Car. Bot. 82 m 
N "Sa 5. Jn a common Recovery ſuffered in a Writ of Entry brought 


P. & M 2gainft Eliz. P. the Warrant of Attorney tor the Detendant "ay = 


Pinde v. Pind. po. lo. ſuo A. B. KC. againſt N. putting Alicia tor Elizabeth; 
Norton. this is not good, for here is no Warrant of Attorney entered for 
Elizabeth. D. 1, 2. Bar. 105. 16. but there Quere whether it hal! 
be amended. 5 a e 
6. The Writ was brought againſt the Abbeſs de Fornt Ebrold, who 
appeared by her Attorney General by the Warrant of the Chancery de Fonte 
Ebrond, and yet held good in as much as it was General, not withſtand- 
ing that the Warrant was purchaſed after the Writ purchaſed; tor 1t 
may be that other Writs of elder Date were pending egaimſt her byſuch Name. 
Thel. Dig. 87. Lib. 9. cap. 8. S. 1. cites Paſch. 8 E. 388. 3 
5. But in Account by H. de Bert' he counted by Attorney, and his 
Warrant was for H. Bert“ without de, by which the Defendant went 
ſine Die. Thel. Dig. 87. Lib. 9. cap. 8. S. 2. cites Mich. 12 E. 3. Va- 
riance 79. 


8. In Attaint one was received and made fuch Warrant of Attorney; 
R. W. qui admiſſus eff ad Detenſionuin fitris ſui defend” & c. vis. de quo 
poſuit Loco ſuo F. Z. verſus &. de placito Turat.e 24 Militum ad convincend 


12 


Attorney. 


—— 


— 


12 de placito Terræ; Quod nota bene. Br. Garrantie de Attorney, pl. 
21. cites 14 Aſſ. 2. 8 

0. In Scire facias for a Prior, in the Writ he was named Succeſſor, but 

in the Warrant of Attorney not, and yet held good. Thel. Dig. 87. lib. 9. 

cap. 8. S. 3. cites Trin. 16 E. 3. Variance 60. 5 
10. In Præcipe quod reddat the Demandant appeared hy Attorney, and Br. Garrant 

becauſe there was a Variance between the Writ and the Warrant of Attorney, n 

a Nonſuit was awarded. Br. Attorney, pl. 20. cites 45 E. 3. 24. x 3 
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1255 Thel. Dig. 
87, lib. 9 cap. 8. S. 3. cites S. C. | 


11. It Feme Covert prays to be reſtored by ſpecial Writ of the Chancery by 
Attorney, there the Warrant of Attorney of the Chancery ought not to 
vary trom che Record, but it is not to the Purpoſe, Br. Variance, pl. 

106. cites 7 H. 4. 2. . „ . 

12. In Precipe quod reddat at the Nit Prius Attorney appeared for the Br. Garrant 
Vouc hee, and prayed the Fudge to record it, who ſaid, that he had not ſpoke de Attorney, 
dit h his Maſter, and ſaid, that if the Brother of his Maſter would record 8 "= 

it, he ſhould be Attorney, and thereupon the Inqueſt was taken, and paſſed (,y,; he 
tor che Demandant, and aſter came the Brother, and recorded that the D-mandant 
Vouchee would have the Attorney tor his Attorney, and ar the Day in recovered, 
Bank the Demandant prayed judgment, and the other ſaid that he thall 929 the Te- 
have only Petit Cape, tor the Default of an Attorney is a Default, and n 
yer the Demandant recovered, per Judicium ; for it ſeems, that thoſe8H. 4 3. 
conditional Words never came in the Record; tor it was adjudged, that fimiliter. 

in as much as it appears ot Record that he made Attorney, therefore 
Judgment as above &c. Br. Attorney, pl. 29. cites 7 H. 4. 4. 

13. Three Things are requi/ite to the making of an Attorney, 1ſt. The 
Agreement of the Attorney to be Attorney tor the Party. 2dly, The A- 
greement of the Party to have him for his Attorney. 3dly, That the 

| Juſtices will record it; and the one without the others is not ſufficient ; 
Per Brian. Mich. ) H. 4. 4. a. pl. 22. „ oo 

14. Debt by Alice Baff. the Defendant demanded Fudgment of the Writ, 
for ſhe, before the Writ purchaſed, married F. Baff. who dy'd, and ſhe mar- 
ried F. Coff. before the Writ purchaſed, and after J. Coff. died, and there- 
fore ſhe ought to be named Alice Coff. and not Alice Batt. and jpecial N ar- 
rant was recorded by Choke J. tor the Detendant for Attorney, that the 
Defendant poſuit Loco ſuo A. F againſt Alice Coff. who has brug ht I rit of 
Debt againſt the Defendant by Name of Alice Baff. and ſo a ſpecial War- 
rant, and therefore would have pleaded the Miſnoſmer ot the Plaintilf 
by Attorney, and becauſe it was a ſtrange Warrant, and contrary to the 
common Courſe, 4 uitices faid that they would be adviſed ; but it is 
ſaid rhere in the Margin, that ſuch Warrant may be ſuffered for a Feine 
preguant, or a Corporation, who cannot appear ia Perſou; but contra here 
where no ſuch Miſchief is thewn. ' Br, Garrant de Attorney, pl. 27. 
cites 5 E. 4 169; --- - 5 | 
15. Warrant of Attorney by Mayor and Commonalty ſhall be genera; 
according to his Writ, and becauſe it is that the Mayor and Citizens po- 
ſuit Loco ſuo, he thall nor plead Miſnoſmer; per Brian Ch. J. and 
therelore he Hall have in ſuch Cale ſpecia/ Warrant of Attorney by their ve— 
rr Names of lucorporation, and then the Attorney fhall plead Miſnoſmer, 
Quod tuir concellum, per tot. Cur. Br. Garrant de Attorney, pl. 36. 
Lites 21 E. 4. 13. 3 3 
16. The Warrant of Attorney of the Vouchee ſhall be ſuch, that A. B. the 
Vouchee Poſu;r Loco ſuo F. B verſus ptentem in Placito Terra, Per the 
?Prothonotary; and by the Juttices this Warrant thall ſerve him again 
the Tenanr, if the Vouchee counterpleads the Lien with the Tenant. 
Br. Garrant de Attorney, pl. 25. cites 3 H. 7. 13. ES 

4 F 12. In 


de Attorney, 
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17). In a Bill of Intrufion it was aſſigned for Error, that the Record is 
entered inter J. C. præſentem hic in Curia by Pg . Attoruatum ſuum, and 
that cannot be, for it is Oppoſitum in Objecto, that one can be preſent 
in Court, and alſo by Attorney, ſimul & ſemel; tor the Attorney is to 
ſupply the Default ot the Perſonal Preſence; ro which it was ſaid by 
Wray, Anderſon, and Periam, that the Matter aſſigned was no Error: 
for there are many Precedents in the Exchequer of ſuch Entries, which 
were openly ſhewed in Court, as 48 E. 3. 10 R. 2. 20 H. J). 20 H. 8. ang 
by Manwood Ch. B. it is not ſo abſurd an Entry as it has been objected, 
for if one has an Attorney of Record in B. R. and he himſelf is in the 
Marjha:ſea, and there is an Action againſt nim, he 75 preſent as Priſoner, 
and alſo by Attorney; and by them, notwithitanding that here appears a 
Contrariety, tor juch Entry properly is (Præſentem hic in Curia in pro- 
pria Perſona ſua) yet becauſe maiy Frecedents are accordingly, it is the 
more ſate Courſe to tollow them, tor if this Judgment be reverſed tor 
this Cauſe, many Records ſhould alfo be reverſea, which ſhould be pe- 
Tilous. Le. 9. pl. 12. Mich. 25 & 26 Eliz. Cater's Caſe. 
18. Error to reverſe a common Recovery in W rit of Right Patent in 
the City of Worceſter, for that ſuch a one Fon' Loco ſuo W. H. and did 
1 E = wot write the Name at length, but it was at length in the Plea Roll; it 
Was inliſted, hat all the Records of the City are of the ſame Form. Suit and 
Clench J. held it not good, tor they ought to tollow the Courle of the 
Common Law; and the reaſon why his Name ought to be put is, be- 
| cauſe if he appear as my Attorney without my Authority, F may have 
an Action on the Caſe againſt him, which I cannot have againſt W. H. 
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Adjornatur. Godb. 73. pl. 90. Mich. 28 & 29 Eliz. B. R. Biltord . 
— Dodgington.. 7 = 5 | 
Wi Des 19. Error was, that the Entry of the Warrant of Attorney of the 
„ 5 Deſfendant was Ponit Loco, but ſays not (/uo) but the Entry being that the 
wy 8 Plaintiff Ponit Loco ſuo, and that the Detendant Ponit Loco limiliter, 

it is good enough, and the Judgment was athrmed. Cro. E. 201 pl. 29. 
| | Mich. 32 & 33 Eliz. B. R. Yeoman v. Stenlack 5 
. 1 20. A Letter of Attorney tor one to appear to an Action is good enough 
by Parol to ſupport a Judgment given thereupon ; per Pinſent Prothono- 
tary of C. B. Nota. Sty. 348. Mich. 1652. Prior v. Hale. 
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(H. 2) Warrant of Attorney to confeſs Judgment ; good. 


1. IF Warrant of Attorney be given after the Continuance-Day to enter 
| 1 up a judgment as of the Term preceding, this may be well enough, 
if it be dated within the Term; but it cannot be ſo if ſuch a Warrant 
be given to confeſs a Fudgment generally, and dated after the Term. Vent. 
113. Palch. 23 Car. 2. B. R. Anon. | 9 | 
2. By the Practice a Warrant of Attorney before the Eſſoign-Day to en- 
ter up Judgment as of the preceding Term, is good; per Holt Ch. J. 
Cumb. 212. Trin. 5 W. & M. in B. R. Anon. 8 
3. If one under Arreſt gives a Warrant of Attorney to conteſs a Judg- 
ment to the Plaintiff, zo Attorney being by, we generally vacate it; but 
it the Judgment were to another Perſon, as to his Bail &c. it ſeems to 
be out of the Rule; per Holt Ch. J. Cumb. 224. Mich. 5 W. & XI. in 
B. R. Anon. | Hs 
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(I) At what Tie a Warrant of Attorney may be £"- -S 
eater d. — 


Br. Attor- 


1. JOHE Warrant of Attorney may be enter'd at any Time before ney, pl. 14. 
Judgment. 41 E. 3. I. b. 2 cires 8. C. 
2. So a Warrant of Attorney may be enter'd at any Time after Warrant of 
adgment, betore any Mrit of Error brought. D. 2 Eltz. 180. 48. e 0 f 
admitted and adzubged. D. 5 Eltz, 225. 34. admitted and ad- u at any 
Judged. | 0 | : ime _— 
ment, and even after Writ of Error brought, if there be Laches in the Party in oeblcuting hi Nen of 
Error; per Doderidge J. clearly. 2 Roll Rep. 186. Prin. 18 Jac. B R. Mar. 122. pi. 201. S. P. 


r Cur. Mich. 17 Car. So after Error alligned in B. R. the Warrant of Attorney was received 


and enter'd upon Record by Order of the Court of C. B. Brownl., 46. Paſch. 12 Jac. Sheriff y. Whit- 


ſander; and ſays the like was Pa'ch, 2 Jac Rot. 1956. between Bagthorne and Smith; and the like 


Mich. 1 Jac. Rot. 1306. between Smith and Kent. 


3. So after Judgment and a Writ of Error brought returnable in In Debt Er- 


Michael mas Term, and nothing dene therenpon, nor profecuted, and er as 
therefore in Eaſter-Term alter d Marrant ot attorney map be n 


by reaſon of the Lathes atforeſaio. O. 2 Elz. 180. 33. o Attorney 


was enter'd 


in ſuch a Term. Per Williams J. This is a clear Error; and Rule was made od Fudicinm reverſetur; 
but this not being entered of Record, a Cortiorari was granted to inform the Court uh ther any Warrant 
of Attorney was enter'd, and when, becauſe it might be ente.*d in another Term, and good, and it was 
_ the Neglect of the Plaintiff himſelf in the Writ of Error that the Judgment for Reverſal was not en- 
ter'd. 1 Bulſt. 21. Paſch. 8 Jac. in B R Smith v. Skipwith. Cro.: 2/7. pl. 7. Paſch. 9 Jac; 


-/ . 


i enter'd at all, and therefore it was ordered that the Reverſul,of the Judgment be ſtay d. 


B. R. the S. C. and it was held by all the Court that it is not material in hat Term it is enter'd, to it 


4. So after Judgment in Banco, if the Ocfendant againſt whom 
the Judgment is given, brings a Worit of Error recurnable the firſt 
Day of Trinity Term; but the Writ 18 not delivered to the Clerk of the 
Treaſury till 6 Days after the Day of the Return; in this Cate the De- 
 tendanr in the Mrit of Error may put in a Warrant of Attorney tor the 
Plaintiff in the Writ of Error by Leave of the Court, and this ſhall be 
enter d accordingly. D. 5 Eltz. 225. 34. 5 
5. Ik a Man recovers by Judgment again J. S. who brings a 
Writ of Error the ſame Term the judgment was given, tho' the tame 
Term the Record is in the Breaff of the Judges. pet the Plaiurifl thall 
not be received after ta pur in a Warrant of Attorney lor himſelt. D. 
6. J Eliz. 230. 58. adjudged, =» VV 5 
6. In a common Recovery, tf the Original he returnable Octabis 
Michaelis, which is the 9 October, and the Dedimus poteſtatem fot 
the Defendant, de Attornato Faciendo, bears Date 11 October, and 
the Mittimus thereof in Banco bears Date the zoth of October, which 
ls ülter che Relation of the Judgment, Mich is Ottabis Michaelis, and 
ſo the Warrant was dated alter the judgment given, contrary to the 
Suppoſal ot the Writ of Dedimus pötetfatem, which is cuni breve 
noſtrum pendeat coram cc. and this docs not devend atter Judg⸗ 
ment. D. 5 Eltz, 220 13. per Curiam, Error. 1 
7. The Attorney of the Plaintiff who had judgment to recover in Er. Sarrant 
Debt was commanded to the Fleet, becauſe he had not put in Warrant of At— 1 3 
lorney before Verdict, and aſter was releaſed, becauſe a Ball of it was fornd 1 
Ihe Court, which was not inrolled, and the Plaintilf recovered. Br, 2r. Amend- 
Attorney, pl. 14. cites 41 E. 3. 1. ment, pl 96. 
S at (95) cites 


„tes S. C. 


2 Per 


that it was left in the Remembrance. and neglected to be entor'd, ——— Fitzh. Judgment, pl. 34 
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8. Per Hulſt. it is only a new Uſe to reverſe a Judgment for not enter 
ing of the Warrant of Attorney; for it a Man has Warrant of Attorne 

by Patent which is of Record, and brings it in his Pocket, Proceſs ſhall 

not be reverſed by this, tho' it be not entered. Br. Garrant de Attor- 
ney, pl. 9. cites 8 H. 4. 3. | 

9. 18 H. 6. cap. 9. Every Attorney ««ho hath not his Warrant entered up. 

on Record, in all Suits wherein Proceſs of Capias and Exigent are award. 

ed, the ſame Term in which the Exigent is awarded or before, and is therefore 

attainted by like Examination, for every time he ſo offends he jall forfeit 40 s. 

10. It Warrant of Attorney be put in at the Diſtringas Furatores, and 
was not put at the Term of the Iſſues iciued, yet it ſuffices it a Juſtice re- 
cords it. Br. Garrant de Attorney, pl. 29. cites 4 E. 4. 13. per Choke |, 

11. And Warrant of Attorney /all be put in in the Term in which the 

Exigent iſſued upon certain Pain. Ibid. . 

12. 32 H. 8. cap. 30. F. 2. Enacts, that every Attorney for any De- 
mandant or Plaintiff, Tenant or Deſeudant in any Actions in the King's 
ſaid Courts, ſhall deliver his Narraut of Attorney to be entered of Record in 
the ſame Term when the Iſſue is entered of Record, or before, upon Pain of 
forfeiting to the King 101. and further, to ſuffer ſuch Impriſoument as by 
the Court ſhall be thought convenient, „ 

13. 18 Eliz. cap. 14. C. 1. Enacts, that after Verdict Fudgment ſhall not 
be fiayed for want of any Warrant of Attorney. 

14. 18 Elig. cap. 14. F. 3. Enacts, that all Attornies in any Court of 

| Record ſhall deliver in the Warrant of Attorney to be entered or filed as hereto- 
fore, upon Pain to forfeit 101. the one Moiety to the Oneen, and the other 

Moiety to ſuch Officer to whom the Warrant ſhould be delivered, and to ſuffer 

Impriſonment by the Diſcretion of the Court. 1 
After a 15. After a Writ of Error brought, and Error aſſigned, it was moved 


Writ of Er- | » MA) a+ nf 7 FS 18 * 
rae pred, to file a Warrant of Attorney, and granted. Browal. 46. Trin. 11 


a Warrant Jac. Olive v. Hammer. 

of Attorney- „ 0, | 5 | 

cannot be filed, if the Party be alive that made the Warrant ; but otherwiſe if he be dead. Mar; 92. 
pl. 160. Hill. 16 Car. C. B It was ſaid to be a Rule in B. R. that tho* an Attorney be dead, yet the 


Warrant of Attorney might be filed, which was not denied by the Court here. Mar. 103. pl 177. 
Trin. 17 Car. Anon.-— Where the Record by the Laches of the Plaintiff in the Writ of Error is not certi- 
Fed in due Time, there the Warrant of Attorney ſhall be filed; per Cur. Mar. 122. in pl. 201. Mich 


17 Car. 


16. A Warrant of Attorney may be entered after the Record removed ; 
Per Cur, obiter. Het. 59. Mich. 3 Car. C. B. in Wolfe's Caſe. 5 
17. In Error upon a Recovery in C. B. it was aſſigned, that there 
was no Warrant of Attorney, whereupon a Warrant of Attorney upon A. 
ward of the Exigent was certified; The Court held that this Warrant is 
ſufficient, and all the Prothonotaries of C. B. certified accordingly, and 
ſo Judgment was affirmed. Jo. 201. pl. 1. Hill. 4 Car. B. R. Sir Robert 
Howard's Caſe. a „ 5 
18. If a Warrant of Attorney be to enter up a Judgment as of this 
Term or any other time after, the Attorney may enter judgment at any 
Time during his Lite, bur otherwiſe it the Words (at any time after) 
are wanting, Mod. 1. Mich. 21 Car. 2. B. R. Mynn's Caſe. 
It is deter- 19. A Man gives a Warrant of Attorney 70 confeſs a Fudgment, and 
m—_— dies before fudgment is confeſſed, this is a Countermand. Vent. 310. 


Death; but Paſch. 29 Car. 2. B. R. Anon. 
if tlie Party | 
dies in the Vacation, the Attorney may enter up the Judgment that Vacation as of tle precedent Term, and 
it is a Judgment at the Common Law as of the precedent Term, tho' it be not ſo ugon rhe Statute of 
Frauds in reſpect of Purchaſors but from the Signing it ; ſo that this Judgment being a judgment at 
Common Law as of Hillary Term, it the Roll had been brought in betore the Efſoiea Day of Eafter 
Term, it woyld then have been a Judgment entered when the Party was alive, and therefore good 
v: ithout Queſtion, per Holt Ch. J. but becauſe of the Niet ro Pürchaſors by froftrating the Sta- 
i e rute 


Ly 
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i Frauds, and the Act for docquetting of Judgments, the Court would not allow the filing it 
after the Efloign Day of Eaſter Term. 1 Salk. 87. pl. 6. Hill. 1 Ann. B. R. Oades v. 8 
» Salk. 116. S. C. If a Man gives a Warrant of Attorney #o confeſs a A the 1 ff. Day of 


the Term, and dies, it may well be entered any time that Term, according to 8 elly's Caſe, and the 


Dean of Salisbury's Caſe; Per Cur. 6 Mod. 86. Mich. 2 Ann. B. R. Anon. 


20. By the Courſe of the Court Judgment cannot regularly be entered S. P. And 
on a Warrant of Attorney after the ear without Motion; Reſolved. -4avit of 


Cumb. 226. Mich. 5 W. & M. in B. R. Anon. 8 rude — Bl ; 


eſpecial] 
the Defendant or the Conuſor, as alſo that the Debt is not ſatisfied; and thereupon the Covert md a 
Rule accordingly. 2 Show. 252. pl. 259. Mich. 34 Car. 2. B. R. Pagram's Caſe, | 


21. 4E& 5 Anne, cap. 16. F. 3. Enacts, that the Attorney for the Plnin- 
tiff or Demandant jLall file his Warrant of Attorney the ſame Term he de- 
clares, and the Attorney for the Defendant or Tenant ſpall file his Warrant of 
Attorney the ſaine Terin he appears, under the Penalties inſlicted by any former 
Law for Default of filing their Warrants of Attorney. 5 

22. It is tie enough to file Warrants of Attorney any time before fi- 

nal Judgment, per Cur. and they ſaid, that the Plea is depending till 
Judgment final is given, and the Warrant is to be intended previous to 
the Appearance, tho' not filed. Gibb. 191. pl. 4. Hill. 4 Geo. 2. B. R. 
Brook v. Manning. 9 e 


— 


(K) For * he may be Attorney. [Or who may 
1 be Attorney for whom. |] - 


1. IN an Action by the Commonalty of a Town, one of the Commu- Br. Corporaz | 
niry cannot appear as Attorney for the Commonalty ; for he tions, pl. 4. 
: Tus Cites S. C. 
is Parry to the Action. 3 9. 6. 43. where this 
1 . VVVöCVVß Exception 
was taken, ſed adjornatur. But Brooke ſays, it ſeems clearly that he may well be; for (he ſays) it 
appears elſewhere, that one of the Commonalty may infeoff the Manor and Commonalty. r. At- 
torney, pl. 5. cites S. C. & adjornatur ; and Brooke ſays, See Tit. Corporations, ſeveral Caſes wil! 
prove that it may well be. | | | | eo 


. 2) Attorney at Law. AQ of his, what juſtifiable. 
And in what Courts he may act. 


1. A N Attorney be a Solicitor for his Clients in other Courts as well as Jo.2cS. pl. ; 
: in the Court where he is an Attorney, and a Promiſe to pay him e eee | 

lor it is lawtul, per tor. Cur. Cro. C. 159. pl. 8. Paſch. 5 Car. B. R. may ent pe 
Fhursby v. Warren. ſolicit a 

Cauſe in 


Chancery ; Reſolved. Mar. 78. pl. 123. Mich. 15 Car. Kelway's Caſe, 


2. The Steward of an inferior Court refuſing to let an Attorney of B. R. ap- The Court 
pear for the Defendant, in an Action in that Court, he moved that the At- ſaid, — 
tornies in the Courts at Weſtminſter might practiſe in any inferior Court, 2 K mould 
nd that they had not a Preſcription or Charter for any certain Number be allowed 
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to practiſe in of Attornies of their own, and to exclude others; but becauſe it Was 
any inferior the general U ſage of thoſe Courts to ſuffer no Attornies but their own to 


bog 0 0a ractiſe there, tho* the Court ſeemed to incline that they ought nor b 
Halſzor Law to refuſe others, yet the Court would adviſe. 1 Vent. 11. Hill, 


elſewhere, 20 & 21 Car.2. B. R. Gilman v. Wright. 

except in | 

2 &c which are by Parliament) but becauſe the Attorney in this Caſe was of ill Fame, the 
Court would not intermeddle. Sid. 410 pl. 4. S. C. and ſays, that in Mich. following was the fol- 
lowing Caſe, vir. The Prothonotary of Ste pney Court (which is a newly erected Court) refuſing to 
admit an Attorney of B. R. to appear for his Client there, the Court of B R. directed him to bring an 
Aclion againſt the Prothonotary for ſuch Refuſal, and the Court ſaid, that Attornies here ſhall be al- 
Jowed be Attornies in all inferior Courts that are by Patent, rho* their Patent expreſsly ſays there 
ſhall be but ſo many, and thoſe to be admitted by ſuch Periuns as in Stepney and the new Court of 
Marſhalſcea. Sid. 410. Haſting's Caſe. Mod 23. pl. 61 S. C. and the Court inclined accordingly. 
: Keb. 584. pl. 126. the Court ſaid an Attachment ought to go; but adjornatur. : 


(K. 3) Privilege in Actions, and as to Offices. 


. HE Court (abſente Morton, & Dubitante Rainsford) granted 
I a Writ of Privilege to an Attorney, tho' he was ov/:ged by his 
Tenure to be Lord's Reeve; for the Privilege is preſumed more ancient than 
the Creation of the Tenure, or at leaſt thall be preferred, in as much as 
it concerns the Adminiftration of Juſtice. Vent. 29. Paſch. 21 Car. 2. 
B. R. Stone's Caſe. „ 5 
2. And per Kelynge, an Attorney cannot be amerced for not doing Suit 
to his Lord's Court at ſuch time as his Attendance is required at Welt- 
minſter. Vent. 29. per Kelynge. Paſch. 21 Car. 2. B. x. 


F 3. Attorney is at Election to ſue either by Original or by Privilege. 


ſues by Ori- Vent. 199. Paſch. 24 Car. 2. B. R. Seaman v. Dec. 5 


ginal, he 


muſt declare as others do, and not upon his Privilege. 2 Lev. 39. S. 


2 Salk. 544. 4. Where an Attorney is joined with others in an Action he ſhall have 


_ Þl-5. Branch- | Privilege. Vent. 298. Mich. 28 Car. 2. B. R. Molyn v. Cook. 


wait v. | | 
Blackerby. Hill, 9 W. 3. B. R. the S. P. ——12 Mod. 163. Hill. 9 W. 3. in Caſe of Broadwaite v, 
Blackerby and Perkins. PL, 


5. Attachment of Priviledge is but as a Latitat, not as an Original; 
per Holt Ch. J. Show. 376. Trin. 4 W. & M. Rudd v. Berkenhead. 
6. Filing Bail by Attorney Defendant does not ouft him of his Pri- 
vilege, and tho' it gives others an Opportunity to deliver Declaration 
againſt him by the by, according to the Courſe ot B. R. yet that Prac- 
tice extends not to exclude ſuch Detendant from any Advantage by 
Pleading to the Juriſdiction of the Court, or otherwiſe ; but per Cur. 
If the Defendant had waived his Privilege by Pleading in chief to the 
firſt Action, and the Plaintiff in an after Action had thewn that Waiver 
in his Replication, then the Detendant would have been ouſted of his 
Privilege in ſuch ad Action, becauſe a Waiver of Privilege in à prior Ac- 
tion depending in B. R. is a Waiver in all other Actions commenced 
in that Term. Carth. 377. Paſch. 8 W. 3. B. R. Bands v. Bodinner. 


12 Mod.113. 7. It an Attorney of C. B. is in actual Cuſtody of the Marſhall of B. R. 


Hill. 8 W. by Proceſs there he cannot plead his Privilege in any Action on any Bill 


3 by fled againſt him, for if he thould there would be a tailure of Juſtice, 


Name, and per Cur. Carth. 378. Paſch. 8 W. 3. B. R. Bands v. Bodinner. 


galſo of Stone | 


v. diner. Salk. 1. S. C. by Name of Jones v. Bodiner. - 
| | 3 
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8. If Attorney of C. B. is brought into B. R. at the Suit of an At- 
torney thete, Which is an Eſtoppel to the Defendant's Privilege, even 
in ſuch Caſe the Defendant ſhall be oufed of his Privilege in all other 
Actions commenced againſt him in B. R. in the ſame Term, becauſe the 
juriſdiction ot B. R. is attached upon him by the firſt Action. Carth. 
378. Paſch. 8 W. 3. B. R. Bands v. Bod inner. 

9. Being in Cuſtody of the Marjhal on Bail filed, unleſs in actual Cuſto- 
dy, does not hinder an Attorney of his Privilege. 12 Mod. 113. Hill. 
6 W.. z. Bands and Stone v. Bodinner. | 

10. Bill cannot be fied againſt an Attorney in Vacation, for you mult * —_ 544. 
geclare againſt him as preſent in Court, to which the Court agreed; and Ao 
Mr. Aſhton and Sir Samuel Afhtree certified rhe Practice to be fo, and Blackerby 
that it was never uſed to file a Bill in Vacation; for to be a Bill of a8. C. 
ſublequent Term, rhe Bill mult be filed Sedente Curia the laſt Day of 
the Term. 12 Mod. 163. Hill. 9 W. 3. Broadwite v. Blackerby and 
Perkins. | . 

11. Bill againſt an Attorney muſt be filed in full Term, and 'tis not It may be 
enough chat it ſhould be on any ot the Etfoign Days. 6 Mod. 106. Hill. fed any _ 


1 | Day within 
2 Ann. B. R. Anon. | - the Tera, 


| | and if there 
are 4 Days of the Term to come, one may ſerve Rules upon it that Term, but if the Declaration be 


in Eaſter Vacation, which Is Indeed a Declarartcn of Eaſter Term, the Defendant ſhall have 4 Days in 


Trinity Term to plead, and one 15 not conhned to 4 Days to plead in Abatement, but he has the whole 
Term of which the Declaration is delivered; but it he bas 4 Dayes in the Term of which the Declara- 


tion is, he ſhall not plead in Abatement the next Term; per Cur. 6 Mod. 175. Trin. 3 Ann. B. R. Anon, 


12. If an Attorney is reſponſible, and juſtifies, and a Houſekeeper, 
then he is good Bail tho he is an Attorney; but the Meaning of the Rule 
was that he ſhould not be taken as good Bail merely by his being an 
Attorney. 8 Mod. 388. Mich. 11 Geo. Brown v. Combs. | 


* 


(L) What ſhall be ſaid to be a Removal in Laco. 


1. 1 F the Tenant makes an Attorney in Banco, and after Conuſance * Br. Error, 
of this Plea is demanded by a Franchiſe, and granted, the 27.54 cis 
Attorney ſhall continue Attorney for him in the Franchiſe alſo, without 7. ®:. * 


accordingly : 


other making, and he is his Attorney there in facto before other bor the Kc. 


Removal, for the Conuſance is granted to hold lea as the Juſt torney is ner 
kes ought, if this had not been granted, * 2: Ed. 3. 45. b. 6r. 2x Pound ro go 


| to the Fran- 

| PE PW nd gl es OY 1 N | . ＋6ʒ]ꝝn ne | : | Br. Attor- 
ney, pl. 35. cites S. C & S P. accordingly, nor is he bound to go with him to the Niſi Prius en Pais, 
nor does Action of Diſceit lie againſt him for any ſuch Abſence.———Fuzh, Receipt, pl. 133.8. C. 


— Br. Conuſance, pl. 25. cites S. C. & S. P. awarded accordingly ; Quod nora, that this is of Re- 
cord in the Franchite, and yet the Warrant was not ſent to the Franchiſe, nor it was not compriſed in 


the Record which was ſent to the Franchiſe that he is Attorney there, and yet Judgment as above. 


2. So if after the Conuſance granted, a Re-ſummons be ſued for 

the Failer of Right there in the Court where this was granted, he 
continues Attorney for him there allo upon the firſt Retainer. 21 

aſl. pl. 17. 21 Ed. 3. 61. b. OD 

3. Tf Judgment be given in Banco againff the Oemandant, and Firzh. Re- 
this is reverſed in B. R. for Error in the Proceſs; the Attorney <cipr,0l.153. 


cn Cites 21 E. 
which 3 45. 8. 8 


N 
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which the Tenant had in the firſt Plea ſhall contmue his Attorn 
1 0 B. N. to anſwer to the Original. 21 All. pl. 19. 21 Ed. 
1. : 
Br. Garrant 4. In Detinue, the Plaintiff made Attorney and counted, and the Defey. 
de Attorney, Jant alledged Livery to him by the Plaintiff and F. M. and prayed Garniſh. 
| pl 4 5 eites ent, and had it, and he appeared, and the Plaintiff would have counted 
againſt him Ly the ſame Attorney, and he ſaid that the Warrant of Attor- 
ney ſhall not ſerve againſt him; and per ror. Cur. the Warrant ſhall 
ſerve well, Quod nota. Br. Garrant de Attorney, pl. 6. cites 5 
Br. Garrant, H. 4＋ 5* EE. 3 | | 
de Attorney, 5. And per Brench in Writ of Ward the Plaintiff made Attorney, the 
pl. 45. cites Defendant prayed Enterpleader, becauſe F. N. had brought ſuch a Wrix of 


8. C. the ſame Ward,the Warrant ſhall ſerve againſt the other Plaintiff upon Enter. 


pleader ; but Rickhill contra; but per Skrene, where the Defendant in R.. 
plevin makes Attorney againſt the Plaintiff, and avows upon a Stranger, the 
Warrant ſhall ſerve, and ſo it ſeems to be Law, that a Warrant ot Attor- 
ney againſt the Tenant ſhall ſerve againſt the Vouchee or Prayee in Aid, tor 
there is Privity. Ibid, - : 
6. Where a Man makes Attorney, and after the Parol is put without 
Day by Proteftation, by which Re-/ummons is ſued, the Tenant at the 


Day cannot be eſſoigned, tor he has Attorney in Court, and ſo ſee that 


he remains notwithſtanding the Parol be without Day; for the Re- 
ſummons is to renew the firſt Record, in which he is Attorney. Br. 
e Attorney, pl. 39. cites 19 H. 6. 57. . . „„ 
1 Salk. 399. 7. A Warrant of Attorney made by a Feme ſole to confeſs a Fudgment, 
ah Paſch. js revoked by Marriage; but otherwiſe of a Warrant made to her. 1 
Anon de. Salk. 117. pl. 9. Hill. « Anne B. R. Anon. _ 
cordingly as 5 | 8 | 5 5 
to the firſt Point, becauſe in that Caſe the Husband would be charged. 


(SM) What ſhall be faid an Expiration, or Determina- 
1 > >... ew of the Letter. 


1. IN Debt, if the Defendant wages his Law by Attorney, at the 
Day that he hath to make his Law the Arcorney may plead rhe 
Releaſe of the Plaintiff after rhe laſt Continuance. 22 ED, 3. Attor: 
ney 92. For his Warrant was not determined, tho his Baſter ought 
to make his Law in Perſon. 5 


In Debe the 2. In Debt, after Judgment given, the Attorney of the Plaintiff | 
Defendant cannot releaſe the Damages, becauſe his Power after the Judgment 


made his 


Lau, by Is determined. 4 ED, 3. Jtinere Darb. Titulo Attorney 18. ad- 


which the Judned. N 
Plaintiff re- | 
covered hi 
Quod nota. Br. Attorney, pl. 21. cites 46 E. 3. 16. Br. Attorney, pl. 33 cites S. C. Z 
* Roll Ch. J. conceived the Warrant of Attorney not determined by Judgment given in the Suit in 
which he was retain'd; for the Suit is not determined, becauſe the Attorney after the Judgment is to 
be called to ſay why Execution ſhould not be made againſt his Client, and he is truſted to defend his 


Client as far as he can from the Execution. Sty. 426. Mich. 1654. Lawrence v. Harriſon. 


By theJudg- 3. If a Man recovers Damages in Treſpaſs, and the Defendant comes 


he een. N upon the Exigent, and ſays he hath agreed with rae Plaintifi, the At⸗ 
dat the tôrnep of the Plaintiff thall not be received to acknowledge chis, bt: 


Catiic 


s Debt, and his Damages as he had counted; but the Attorney releaſed his Damages to 1008 


ns IEP Y 


verſed, and found Surety of Iſſues, and at the Venire Facias the Prayees ap- EN 


did not come; and it was held clearly that the Warrant of Attorney is eites S. 


—— ou” 
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cauſe his Power is ended by the Judgment given. 34 Ed, 3. At- Warrant of 

orney is 
torney 95. adjudged. | | - 3 
for thereby Placitum terminatur unleſs only to ſue Execution (which is the Fruit of the Judgment) 
within the Year ; and if he ſues out Execution within the Year, he may proſec ute the ſame after the 


Year ; but if he does not ſue out the Execution within the Year, then, after the Year is ended, after 
ell his Warrant of Attorney is determined. 2 Inſt. 378.8. P. Arg. and agreed by Coke Ch. 


. 


Koll Rep. 366. 


4. But if the Attorney, after Judgment given for his Maſter, re- S. P. and it 


5 Moe ec e R e, 1 is as well as 
ceives the Money levied upon the Execution, he may acknowledge Sa it he had 


tisfaction. D. 14 Jac, B. R. per Coke. walker, 

; a 5 Fo the ſame, 
or the Goods taken in Execution to the Plaintiff himſelf; for the Reſceipt of the Attorney is in Law 
his own Reſceipr. Godb. 21+. pl. 311. Mich. 11 Jac. C. B. in Caſe of Strowbridge v. Archer 


S. P. and this without any new Warrant, becauſe it is for the Plaintiff's Benefit; but otherwiſe it is if 
he acknowledges SatisfaCtion without ſuch Reſceipt, Arg. Quod fuit conceſſum, per Coke Ch. J. Roll 


Rep. 366. Paſch. 14 Jac. B. R. See Tir. Actions, (T) pl. 1.———After judgment the Attorney on 
Record may receive and acknowledge Satisfaction by Virtue of his former Warrant; per Cur. 12 Mod. 
440. Hill. 12 W. & M. Anon, BON. „„ 


5. So after Judgment the Attorney of the Plaintiff may acknoin: Hie, Ju- 


ledge Satisfaction, altho' he receives none of the Money. 10. 14 Jac, % the At- 


torney on 


B. R. ſaid by the Clerks that it is the common Courſe. Record may 


receive and 


ac Enccvledge Satisfaction by Virtue of his former Warrant. 12 Mod. 440.——S. P. accordingly by 


the Clerks, and Doderidge agreed that it might well be, but Coke ſeemed e contra, Ibid. 367. pl. 
19. Paſch. 14 Jac. B. R. in Caſe of Payne v. Chute.— See Tit. Actions (T) pl. 1. ih 


6. Tf one Ban makes another his general Attorney in all Pleas, The 
to hold till a certain Time, and after, betore the Time expired, he ap- 1 
pears in an Action for him; and after pending this Plea the Time paſſes, if an 3 


pet his Warrant ts not determined; for he who ts Attorney at one ney enters a 


Time, is an Attorney at all Times pending the Plea, if he be not re- Cuſe no o- 
moved. 15 Ed. 3. Attorney o. „„ 
without the Conſent of the other, or his Death. 2 Roll Rep. 456. Trin. 2 Jac. B. R. 


7. A Man recover'd Damages, and had Capias ad Satisfac. againſt the 
Defendant for Malice, where the Defendant teader'd the Money in Court, 
and upon this Surmiſe the Attorney of the Defendant was compell'd to 
receive the Money, and Superſedeas was awarded; quod nota; and 
therefore it ſeems that the Warrant of Attorney of the Plaintiff is not ex- 
pired by the Judgment. Contra of the Warrant of Attorney of the De- 
ſendant, as it is ſaid. Br. Garrant de Attorney, pl. 48. cites 22 E. 3. 
Firzh, Suggeſtion, 19. JJ 8 

8. In Hire Facias upon a Fine the Tenant made Default, and two Barons Br. Garrant 


and their Femes pray d to be received in F ure Uxorum, and the Reſceit tra- 1 


peared by Attorney, and the Plaintiff alleged that the one Baron was dead, Br. Amor. 
and demanded Execution of the Motety, and the Feme was demanded, and n:y, & 
expired, and after Writ of the Chancery was ſhewn, rehear/ing that they 
were received, and that the Earon was dead, and the Feme ſick, and com- 
inanded them to receive them by Attorney, and becanſe the Writ rehearſed the 
Re/cerpt where the Reſceipt was traverſed, therefore it was Held a void I ar- 


rant, by which he vouch'd another Warrant in the Chancery, and - 


g this in Debate the Fee came the next Day, and pray'd to be recurved, 
und wr 1 . >» () ny t h fi t W. s a bei 17 Gid SITY 
d Was 1eceived ; and the Opinion of the firſt Warrant's being void wa 
.uabged, and that it is gocd ſor the Feme; as in Quare Impedit by Pa- 
u and Feme, who are by Attorney, it the Baron dies the Warrant re- 
| 2 H | mains, 
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02 Attorney. 


mains; and that upon Reſceipt ſhall be new Plea, new Iſſue, and new 
Proceſs, and that thePrayees cannot ſever in Anſwer. Br. Reſceipt, pl. 4. 
cites ) H. 4. 19. 1 : 

who Is. naw 9. A Man was condemn'd in Debt, and Exigent ad Satisfac. was awarded, 
of ee and came the Attorney of the Plaintiff, and would have confeſs'd the Sati;e 
ney remains faction of his Maſter after the Tear; and by all the Juſtices his Marrant ;; 
to ſue Execu- expired after the Near to confeſs any Satisfaction; but his Warrant remains 
12 by Fieri zo ſue Execution as well after the Year as before &c. if the Proceſs of E. 
Seine Facias CULON WAS Commenced within the Year, by which he made a new Warrant 
within tbe to confeſs &c. Br. Garrant de Attorney, pl. 2. cites 33 H. 6. 49. 

Tear, and | | 


not after the Year, Br. Attorney, pl. 11. cites 34 H. 6. 31.— Br. Garrant of Attorney, pl. 3. cites 
S. C.——2 Inſt. 378. ſays, that by the Judgment againſt the Defendant the Warrant is determined; 
for thereby Placitum terminatnr but only to ſue Execution, which is the Fruit of the Judgment, within 
the Year, and if he ſues out Execution within the Year, he may proſecute the ſame after the Year —. 


10. And by the Reporter the fir/# Warrant ſhall not ſerve to ſue Scire Fa 

cias after the Near. . Br. Garrant de Attorney, pl. 2. cites 33 H. 6. 4g. 
Br Garrant 11. Where the Defendant is condemn'd in Debt at the Suit of the King, 
of Attorney, and gets Releaſe or Pardon, the Warrant of Attorney is expired to plead 


D 3. cites jr, Br. Attorney, pl. 11. cites 34 H. 6. 31. 1 


8. C—— | | | | 

Br. Charter de Pardon, pl. 11. cites S. C. N | 

Br. Saver 12. In Præcipe quod reddat the Tenant and his Attorney made Default 

Default, pl. at the Miſi Prius in Pais, and excuſed it by Increaſe of Water at the Day 
apes ia Bank, ſo that he or his Attorney could not come without Danger vt 


Lite ; and it was held by ſome, that this Plea cannot be pleaded by Ar. 
torney ; tor his Warrant is expired by his Default at the Day of NMiſi Prius, 

and thereiore cannot be pleaded but in Perſon. Quære inde. Br. Gar- 
rant de Attorney, pl. 20. cites 38 H. 6. 31. 5 EG 
13 The Plaintiff's Attorney, atter Fudgment in Debt, cannot achnocb- 
ledge Satisfatiion within the Year; for as to that, his Warrant expires 

by the judgment; but his Warrant continues as to ſuing Execution with- 

in the Year, but the Defendant's Warrant utterly expires when Judgment 

is given. Jenk. 53. pl. 100. _ 1 „ 

Mod 95 14. Defendant at 8 O Clock in the Morning gave a Warrant of Attorney t6 
S. C. & &. P. confeſs Fudgment in Debt to the Plaintiſf, and at 10 O Coch, before Fudg- 


N ment /igwd, died; but reſolved it was well obtained, it being tor a good 


de Courſe Debt. Raym. 18. Trin. 13 Car. 2. B. R. Andrews v. Showell. 


has been ſo 15. A Warrant of Attorney 0 confeſs a Fudgment is not revocable, 


Time out of and the Court will give Leave to enter up the Judgment, tho? the Party 
Mind. does revoke it; Per Holt Ch. J. 1 Salk. 87. pl. 6. Hill. 1 Ann. R R. 


Oades v. Woodward. „ 
16. Upon a Claim of Connſance, or upon a Writ of Error, the Attorney 
continues. Arg. cites 21 E. 3. 61. But Holt Ch. . denied that the 

Attorney contiuued upon the Writ of Error. 2 Ld. Raym. Rep. 896. 

Tn. 2 Aon; | En LE | 
Carth. 4437. 17. A Warrant of Attorney to appear for the Plaintiff in an Action 
Paſch. io againſt the Principal was granted to J. S. and the Plaintiff had Judg- 
= 8 2 . 2 ment, and upon Return 4 the Sci. Fa. againſt the Bail appeared by J. F. 
does not ap- his old Attorney, who acted as ſuch thro* the whole without having any 
pear.— New Warrant ; and upon Execution awarded againſt the Bail, and Error 
3 Salk. 369. brought, Holt Ch. J. ſaid, that any one might ſue out the Sci. Fa. and 
rh AR. therefore J. S. might do it, but that when the Scire Facias is returned, 
ary *s then the Plea began, and anew Warrant of Attorney ought to have been 
does not ap- entered, Quod querens ponit Loco ſuo &c. ſor the Warrant to appear in 
pear. the principal Action is no Warrant to appear in the Scire Facias againit 
1 the Bail, becauſe it is a new Cauſc and a diflerent Record. Judgment 
Atwood y Was reverſed. 1 Salk. 39. pl. 11. Paſch. 5 Ann. B. R. Burr v. Atwood. 
Barr. S005 a 

but 8 P. does not appear. | (N) What 


— 


Attorney. 


(N) What ſhall be ſaid to be a Removal in Fact. 


1. T F the Court records that the Attorney is removed, this is ſuffici- Fitzh. Attor- 
1 ent without an Entry of the Removal. 24 E. 3. 37. ney, pl. 79. 


| Cites 8 C. 
and therefore tho he prayed Oyer of the Removal it was denied him. When an Attorney of 


Record is changed, the Record ought to mention ſpecially that it was by Conſent of the Court. 12 Mod. 


* 


440. Hill. 12 W. 3. Anon. 


2. Where a Man has an Attorney he cannot diſavow him, becauſe he 
has Warranty of Record, but ſhall have his Writ de Attornato removendo, 
or Writ of Diſceit if he pleads other Plea than his Maſter will, or faintly 
in Diſadvantage of his Maſter, per Aſhton, Apprentice; but this was 
clearly denied, and that before Plea pleaded he may well difavow 
him to proceed further, and if the Plea be pleaded faintly to have his 
Writ of Diſceit; and fo it ſeems, that after the Plea pleaded, and entered, 

and recorded, it ſhall remain, clearly; Quod Nota; and good Reaſon. 
Br. Attorney, pl. 37. cites 8 H. 6. 8. „„ | 


(O) Who may remove him. 


1. FN a Writ of Ward brought by Baron and Feme by Attor- Br Attorney, 
| ney, the Feme may remove the Attorney without the Conſent Hoe, 
of the Husband. 21 ED, z. 12. adjudged, ny r 
| . 1 ; 5 | and therefore 
| becauſe the Feme was nonſuited, it was adjudged the Nonſuit of the Baron and Feme. —Fitzh. 
Attorney, pl. 91. cites S. C. 5 . ES 1 
Treſpaſs by Baron and Feme, the Defendant appeared in proper Perſon, and the Plaintiffs appeared by At- 
zorrey ard counted, and the Defendant imparled to another Term, at <uhich Day the Feme came, and would 
lave diſavocwed the Attorney, and per Moile ſhe may; for the Feme was Executrix of the firſt Baron 
with another who refuſed, and this Action is brought to make him take the Adminiftration upon him, 
which is nor Reaſon ; bur per Priſor, the Feme cannot diſavow the Attorney put in by her Baron, and 
it is her Folly, as where ſhe has Leaſe for Life, and takes Baron, who does Waſte &c. & adjorna- 
tur, and by him it the Baron pleads, and ſhe comes and pleads another Plea, the Plea of Baron ſhall be 
taken Br. Attorney, pl. 9. cites 33 H. 6. 31. | if 


2. No Man can change his Attorney without Leave of the Court. 12 S. P. accord. 

Mad. 99. Trin. 8 W. 3. Anon. Cn» „ ingly, if the 

| | | 78 1 | TOM | Arrorney be 
„5 on Record. 12 Med. 440. per Cur, Hill. 12 W. 3. Anon. 


3. Plaintiff proceeded againſt the Principal and Bail, and the Principal 
ordered an Attorney to appear for them both, and tho* the Bail complained 
againſt this, yer the Court would not relieve him, but bid him procced 

againſt the Principal, eſpecially the Attorney being alle to anſwer Da 
mages. 12 Mod. 579. Mich. 13. W. 3. Anon. 


(P) The 
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304 ; Attorney. 


(P) The Power of an Attorney. 


1. TIF A, acknowledges a Recognizance to B. of 100 l. to be paid 

at a certain Dap, at which Oay A. comes and protters the Mo- 
ney in Court, and becauſe B. was in the King's Service, C. his 
General Attorney comes ready to receive the Money, and ſhews his 
Warrant to the Court, which was, that he ſhould be his Attorney in 
Pleas and Quarrels, and this Recognizance is a Thing determined, 
which is no Plea nor Quarrel, theretore his Warrant does not ex 
tend to it. 18 ED. 2. Execution 245. adjudged. 

2. And upon ſuch a Recognizance within the Bear, ſuch General 
Attorney ſhall not have any Fieri Facias againit rhe Conuſor, but gh] 
a Scire Facias, in which the Oetendant may have his Jlea. 18 Ed. 

2. Execution 245. 5 
3. Aſſiſe againſt Baron and Feme, who appeared by Attorney, and pleaded 
in Bar, and at another Day the Baron came in Perf, and pleaded Releaſe 
of the Plaintiff, and was not ſuffered, becauſe he had made Attorney 
without the Aſſent of the Attorney, by which the Attorney aſſented. 
Br. Attorney, pl. 103. cites 26 All. 44. e e 
4. It an Attorney confeſſes the Letters Patents to be the Letters of his 
Maſter, this ſhall bind him as well as Confeſſion of Action by Attorney. 
Br. Attorney, pl. 60. cites 39 H. 6. 32. per Cur. . 
5. The Attorney's Authority is twotold, viz. expreſſed in the Warrant, 
or implied in Law, Co. Litt. 52. „ VVV 
6. The Act of the Attorney ſhall prejudice his Maſter in the principal 
Matter; for if he confeſs the Action without the Conſent and Will of 
the Maſter, this ſhall bind his Maſter; but otherwiſe it is in Collateral Mat- 
ters; per Mountague and Haughton J. And per Doderidge J. the Act 
of my Attorney is my own Act. 2 Roll Rep. 63. Mich. 16 Jac. B. R. 
in Caſe of Gray v. Gray. F 

J. If the Plaintiff 's and Defendant's Attorney do agree to Things in or- 
der to the Proceedings in their Client's Cauſe, which are at manifeſt 
prejudicial, tho* the Clients do atterwards refuſe to conſent to their Agree- 

ment, yet the Court will compel the Performance of it; for as they are 
Attorneys, the Law allows them to make ſuch Agreement, and it the 
Clients ſhould avoid them afterwards, it would be miſchievous in Delay 

of Juſtice; per Roll Ch. J. L. P. R. 49. 1 


6 Mod. 82. 8. After Verdict in Treſpaſs in C. B. for the Plaintiff, his Attorney 


S. C. and in enter'd a Remittit Damna as to Part. It was held that by his being con- 
Error in ſtituted Attorney he has Authority to remit Damages, and that a Re- 
B. N. bed - ©. d r By. He * R N 
accordingly, mittitur need not y the Plaintiff in propria Perſona, as a * Retraxi 
and the fame muſt. 1 Salk. 89. pl. 9. Hill. 2 Ann. B. R. Lamb v. Williams. 
SS. ĩ ͤ £0 „„ | 

* Cro. J. 211. pl. 3. Mich. 6 Jac. B. R. S. P. by Fleming and Cook, in Caſe of Beecher v. 
Shirley. 8 Rep. 58. a. Beecher's Caſe, S. C. & S. P. reſolved. — Co. Litt. 138. a. 139. b. 


S. P.——— Jenk. 283. pl. 12. 8. C. & 8. .. C. cited and admitted. Ld. Raym. Rep. 598. 
e N 


(Q) Punith- 
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(Q) Puniſhable for Miſdemeanors, 


I. N Attorney was impriſoned, becauſe he appear'd and obtain d Br. Impri- 
A Fragment in Ouare Impedit, without Warrant put in. Br. Attor- 2 2 
ney, pl. 33. cites 38 E. z. 8. | 7” O00 
2. In Quare Impedit, Attorney appeared for the Deſendant, and demand. Br. Imyri- 
ed the Plaintiff, and nonſuited him, and obtained Writ to the Biſhop againſt ſonment, pl. 
him, and alter becauſe it appeared that he had no Warrant he was commit- 18. <> 38 


| 7 . E. 3. 8. S. P. 
ted to Priſen. Br. Garrant de Attorney, pl. 12. cites 38 E. 3. 10. chat Ea in 


committed 


to Priſon, till adviſement what further ſhould be done with him; and Execution was repealed, and 


Writ of Repeal awarded to the Biſhop. 


3. The Attorney of the Plaintiff who recovered in Debt, was committed 1 Salk 86. 
to the Fleet, becauſe he had not put in his Warrant of Attorney before pl. 3. Mich. 
Verdid, Quod nota, Br. Impriſonment, pl. 3. cites 41 E. 3. 1. lo M. k. 
4. Attachment denied againſt an Attorney, who appeared tor the Plain- Ch ].S.P 
without Warrant ; but ſaid an Action on the Caſe lies. Cuinb. 2. Mich. 
1 Jac. 2. B. = 1 . 
5. An Attorney may receive a Brive of his own Client, when the Re- 
ward exceeds Meaſure, and the End of the Cauſe of Reward is againſt Tuſ- 
tice, as it he takes a Reward to raze a Record, or cauſe another Attor- 


ney to appear on the other ſide, and conteſs the Action &c. per Hobart 


Ch. J. Hob. 9. pl. 18. Mich. 11 Jac, C. B. in Cale of Yardley v. Ellis. 
6. Attorney gave a Sheriff Directions in Writing what Perſons to return 
on a Fury, and what not, and tor this Offence he was picked over the 
Bar. Mo. 882. pl. 1237. Paſch. 13 Jac. Hanſon's Cale, _ 1 8 
J. It Attorney procures erreaous fudgment for his Client, the other 
cannot have Action on the Calc againft him tor it, unleſs he has procur- 
ed it by Practice; Per 2 Juſt. Roll. R. 403. pl. 42. Trin. 16 ſac. PB. R. in 
Caſe ot Gibſon v. Mudtord, 1 . . 
8. In Treſpaſs after Iſſue joined the Plaintiff did not proceed, Lut retain- 
el another Attorney, who altered the Paper Book, by putting in a new Plea 
tor che Plaintiff and alſo tor the Detendant, by adding & Proadictus 


Detendens ſimiliter, without Motion, or the Detendant's conjenting, and 


OI 


ſo made the Iſſue different from what it was. The Court were muted ro 


ſtrike the Artorney out ot the Roll, tor thus altering the Pla atrer Niſi 


Prius, and Notice given for tne Trial, tor tho' it may be altered betore 


it be entered, yet the Court is to be moved, and the Deicudant to 
have Coſts. 2 Roll Rep. 459. Mich. 22 jac. B. R. Sulliard's Cafe. 


9. The Statute of Merton, cap. 10. gave Power to make Attorneys in 


any Court; cites Com. 236. but the Attorney nut loch at his Peril that 


that which he doth le a lawful Act. Godb. 38). Arg. Paſch. 3 Car. B. R. 
10. An Attorney proſecuted three ſeveral Acficus of Debt, every one of Litt Rep. 


them being above 401. and jo finable to the King, and procured Firdgments 46: Fan ness 
to le entered on all ot them, 7 Original betng ſued forth, but the Attorney, 


ge. 
Sc g . ccordivply ; 
had received the Charges, as it they had been ſued forth, and alſo the and uk 4 


Fines due to the King; it was ordered that this being done voluntary, be 8 C 
and againſt his Oath, which is, that he fall not Practice any Deceit, Her. 29 5 C. 
he ſhould be put out of the Roll, and caſt over the Par, and commit— 


in totidem 
5 1 . 5 „ Verbis „ 
ted to the Fleet, but he wes not iincd, being poor, Cro. Car. 74. IIIin. 2 lag. 21 5. 

* | ; 8 
3 Car. C. B. [erom's Caſe. ubm Stat, 

| . 3 : 1 : 5 Veiter 
cap. 20. favs that to ſue out 2 Capias v. ithout an Original is a Colluſion in Neceir of the Court memti— 
ned in that Statute, and Cites 26 A. . 37. | | 


4 I 5 8 411. 6 
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12. C. was in Execution on a Fudgment ; the Plaintiff *'s Attorney wit hoi 
Conſent of his Client, acknowledged Satisfattion on 2 udgment ; alter- 
wards the Defendant's Attorney without Conſent of his Client, acknowleds. 
ed another Fudgment for the ſame Debt. The Parties were leit to their 
Remedies againſt each other, but both the Attornies were committed 
for falſe Practice. wy, 129. Mich. 24 Car. B. R. Cage's Caſe. 

13. The Juſtices of Niſi Prius cannot commit the Attorney for Wat 
bringing in the Venire, but in Caſe of a Trial at Bar *tis always done, 
per Eyre J. Cumb. 304. Mich. 6 W. & M. in B. R. in Caſe ot Jones v. 
the Earls of Mountague and Bath. 

14. An Attorney was fined for affigning Errors notoriouſly falſe and 
frivolous, 2 Salk. 515. Hill. 8 W. 3 B. R. Pierce v. Blake. 

15. Attorney is not compellable to appear tor any one, unleſs he takes 
his Fee, or backs the Warrant, and then the Court will compel him; 
per Cur. 1 Salk. 87. pl. 4. Trin. 11 W. 3. B. R. Anon. N 

16. H. an Attorney of the Court, informed his Client that he had 
entered up Judgment two Vears before, but could not ſue Execution, 
by Reaſon of a Writ of Error pending, when in Truth there was no 
Be entered, and for this notorious Practice was ordered to anſwer 

nterrogatories; and here it was agreed, that if Interrogatories be not 
exhibited in a Week, the Recognizance entered into for anſwering them 
is diſcharged of Courſe. It was likewiſe agreed by Court, and Sir Sa— 
muel Aſhrree, Maſter of Crown Office, that in all Caſes the Party has 
4 juridical Days to anſwer the Interrogatories, tho* they be exhibired in 
Vacation; but if does not anſwer in that Time, he is to be committed 
upon Motion. 12 Mod. 3 10. Mich. 11 W. 3. Holland's Caſe. 

16. It is a great Miſdemeanour in an Attorney to take a Warrant of 
Attorney to enter Fudgment on a Bond without a Defeaſance; and none but 
a ſworn Attorney can take ſuch a Warrant, per Holt. 12 Mod. 398. 
— vu, ˙·˙ðͥQ 8 „„ 5 

17. If one Attorney gives Leave to another to practice in his Name, he 
ſhall anſwer for all the Villanies and Practices as he ſhall act in his 
Name ; per Holt Ch. J. 12 Mod. 666. Hill. 13 W. 3. Anon. 


This 2 18. Motion for an Attachment againſt an Attorney, tor procuring a 


great Collu- 


{on in De. Tenant to be turn'd out o Poſſeſſron, by getting another to perſonate him on 
cCieit of the whom he delivered a Declaration in Ejectment. . See 6 Mod. 16. Mich. 


Court. 2 2 Ann. B. R. Holderſtaffe v. Saunders. 
vs I5. like 
oint. 


19. If there are 2 Defendants and 2 Attornies, and one Attorney aſſig u- 
Error &c. without Authority from both, the Court cannot help him; bur 
he muſt take his Remedy againſt the Attorney. 6 Mod. 40. Mich. 2 
Ann. B. R. Shepherd v. Orchard. . ö 
20. Attorney was ordered to anſwer Interrogatories for foul Prac- 
tice, for oppreſſing the Defendant by threatning to take him by a Warrant 
from the Chief Fuſtice, and by Colour thereof getting Money from him, and 2 
Note under his Hand to pay more for not N him to Newgate, jor a 
Treſpaſs pretended to be done to his Wife. 8 Mod. 109. Mich. 9 Geo. 1. 
Wright v. Maſon. *** e 
21. Plaintiff*s Attorney, after Writ of Error brought, art fully delaying 
ſigning his final Fudgment till the Writ of Error was ſpent, and then brought 
an Action of Debt upon the Fudgment. The Court ordered Proceedings 
in the Action upon the Judgment to be ſtaid, and a new Writ ot Error 
to be brought ar the Plaintiff's Attorney's Expence. Barnes's Notes in 
C. B. 175, 176. Eaſt. 8 Geo. 2. Arden v. Lamley. | 
22. 12 Geo. 1, cap. 29. F. 4. If any Perſon convicted of Forgery, or of wil 
ful and corrupt Perjury, ſball practice as an Attorney, Solicitor, or Agent, 
n any Suit or Action in any Court of Lad or Equity within Hug land, tie 
Judges of the Courts where ſuch Suit or Action 1s brought, ſpall, on Coit- 
plaint or Information thereof, examine the Matter in a fumimary II ay 5 Jen 
| | burt; 


for another Puamdiu Placuerit the Plaintiff and Defendant capiendo his 


| 8 EEE | . 822 a 1 
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Carts and if it 2 appear to the Sati faction of ſuch Fudges that the Per- 
ſon complained of hath offended, contrary to this Act, £ Padres all cauſe 


ſuch Offender to be tranſported for j Years to one of his Majeſty's Plantations 


in America, in ſuch manner and under ſuch Penalties as Felons are by Law 
to be tranſported, | 


(R) Actions by him for his Fees, 


1 PILL of Privilege is brought by Attorney of Debt due by his Client. 
He ſhall be named Attorney in the Bill. Contra it he ſues by orig i= 
nal Writ, and he may ſue by Bill, and may be ſued by Bill by the Privi- 


lege; tor præſens in Curia. Br. Bille, pl. 29. cites 3 E. 4. 26. 


2. 3 Fac. I. cap. ). No Attorney or Sollicitor ſhall be allowed any Fee given As to tho 
to a Serjeant or Counſellor, or Money given to the Clerks in any of the Courts Aving a Y 
at Weſtminſter for Copies, unteſs he have a Ticket ſubſcribed by the Serjeant, © wodly 
Counſellor, or Clerk, reſpectively, how much was received by them; and the this 3 | 
Attorney or Sol licitor ſpall grve a Bill of all other Charges to his Client, ſub- does not ex- 
ſcribed with his Name, before he ſhall charge his Client with any bees or tend to a 
Charges. And if any Attorney or Sollicitor willingly delay his Client's Suit ye A 
to work his own Gain, or d:mand by his Bill any Sum he hath not laid out, Promile, 
the Party grieved ſhall have his Action againſt him, and recover his Coſts Allen 4. 


with treble Damages; and ſuch Attorney or Solicitor fhall be diſcharged from Nich. 22 


Car. B. R. 
Evely v. 


. 5 ; | = Livermore. 
The Statute may as well be pleaded to an Indebitatus Aſſumpſit as to an Action of Debt, unleſs a Spe- 


cial Promiſe be laid; but to a Special Promiſe, or an Inſimul Computaſſet it is no Plea; per Cur.. x 


practiſing any more. 


Salk. 86. pl. 1. Hill. 2 W. & M. in B. K. Berhenhead v. Fanſhaw,— Show. 96. S. C. 


Defendant pleaded the Stat. 3 Fac. 7. againſt an Action brought by an Attorney, That he had not 
given a Bill of Charges; and good. 3 Salk. 19. Brooks v. Hayne. Raym. 245. Mich. 30 Car. 


. 


Aſſumpſit on 3 ſeveral Promiſes, iſt, for A/oney lent. 2dly, on a Quantum merit for Buſineſs d.ne as an 
Attorney. And zdly, on an Inſimul computaſſet. The Detendant pleaded that the Plaintiff gave him no 


Bill before the Action brought, according to the Star. 1 Jac. Per Cur. An Account is clearly our of the 


Srarure, and it being pleaded to all the Promiſes, the Plea is ill for the Whole; and Judgment for the 
Plaintiff, Comb. 126. Trin. 1 W. & M. in B. R. Gordon v. Powell. — Show. 48. ſordan v. Powell, 
S. C. adjudged for the Plaintiff. Carth 5*, S. C. adjudged for the Plain ich without Argument, 


| becauſe the Statute extends only to Money due for Fees, and here the D=ter.dant had pleaded generally 
to all the Promiſes laid in the Declaration, and one of them being an Initmul compuratler, in which 


other Money may be included, and ſo if the Defendant would have the Bench: of the Statute, he ought 
to have pleaded quoad the 2 firft Promiſes, and not generally to all. Z . 9 
Indebitatus Aſſumpſit was brought by an Attorney of B. R. tor his Fees and Disburſements in defend- 


ing a Suit in an inferior Curt. Ihe Detendant pleaded the Stat. 3 Jac. cap. 5. and the Court held that 


this Statute extends only to Attornies in the Courts at Weſtminſter. 1 Salk 86 pl. 1 Hill. 2 W. & M. 
B. R. Berkenhead v. Fanſhaw.——Show. 96. Brickwood v. Fanſhaw, S. C and Judgment for the 
Plaintiff, ——Carth. 147. S. C. adjudged accordingly. _ „ 


3. An Attorney brought an Action of Debt upon 8 ſeveral Retainers, An Attorney 
in all of which, except 3, the Defendant had retained bim to Le Attorney brought 
s , Debt againſt 


one u bo Had 


bees and Expences of Suit of the Defendant, and the other 3 Rerainers,,,,;., 1 
were in the Defendant's own Actions. After Judgment for the Plaintitf 2e projerute 
Error was brought, tor that although an Attorney may have an Action # d for un 
of Debt tor his Fees &c. yet it ought to be againſt him for whom he is other, and 


ie to 


. Fn K YG», F 
Attorney, and nor againſt the Servant or Solicitor who only retalued 5% % Lees, 


him; but this was over-ruled upon reading the Record that rhe Deten- the Plaintis 


dant retained him Capiendo of him the Fees, which made it a good 25 Far 
Contract, and therefore the Action well lies, The {udgment was at- 49825 VIII 


pon & 
rmed. ! 


— — — 


308 | Actorney. 


b ar TY — — — —ä ——— —— ———_ oo 


of Error firmed, Cro. J. 520. pl. 4. Hill. 16 Jac. B. R. Bredtord v. Word. 
brought all houſe. 125 0 
the Court | 

held, that Debt lies not here but Caſe only, for the Retainer being for another Man who agreed thong 
to, there is no Cauſe of Debt between him who retained and the Attorney, and no Contract H 
deration to ground this Action, but he may well have Debt againſt him for whom he was retained ; 
ſo Judgment was reverſcd. Cro. Car. 193. pl. 4. Trin. 6 Car. B. K. Sands v. Trevilia -—-- 7; 
Caſe was denied to be Law; for tho' ſoliciting in J. N's Cauſe will not raiſe a Contract fr. t + 
yet an expreſs Promiſe from J. S. to pay for the Solicirations of J. N's Ciu'e will make it a D., 
the Ch. J. ſaid, he thought Roll's Argument in the Caſe of Sands v. Trev'iian nor to be anſwer. 
2 Show. 421. pl. 38. Hill. 36 & 37 Car. 2. B. R. in Caſe of Ambrole v. Roe, where it was hela 
that an Indebitatus lay. Skin, 217 S. C. 1 An Indebitatus Aſſumpſit will not 
lie for being an Attorney to a 3d. Perſon, becauſe in that Caſe his being Attorney on Record is what in. 
titles him to Debt; and therefore if another promiſes to pay, yet he for whom he is Attorney on Re. 
cord is not diſcharged, and therefore the other cannot in that Caſe be liabie to an Indebitatus 
Holt Ch. J. J Mod. 149. Hill. 1 Annæ B. R. 


er 


4. Attorney brought an Indebitus Aſſumpfit for Fees, and ſays act in 
what Court the Fees were, and yet it was held good; for pro Opere & 
Labore hath been allowed. Cumb. 337. Trin. 5 W. 3. B. R. Anon. 
F. No Rule ought to be made tor re erring an Attorney's Bill delivered 
to his Client, unleſs there be an Action pending thereon. 1 Salk. 332. 
pl. 8. Paſch. 9 W. z. B. R. Springate v. Springar. _ 
6. An Attorney of B. R. ſued in the Sheriff*s Court for his Fees, and 
upon Motion he was forced to refer it to the Matter ; tor that his Perſon 
is under the Power of the Court. 12 Mod. 251. Mich. 10 W. z. Beal's 
Caſe 5 * . 
Executor of an Attorney brought an Action for Fees, and Law- 
Buſineſs done by his Teſtator. The Detendant moved to have the Plain- 
tiff's Demand reterr'd to the Maſter; but denied, becauſe all the B/. 
neſs was done in auot her Curt; other wiſe had it been done in this Court, 
or partly in this; beſides the Plaintiff was Executor. 1 Salk. 89. pl. 10. 
Paſch. 5 Ann. B. R. Gregg's Cale. %% ñò Di 
8. Attorney encourages A. to ſue B. and tells him if he will let him pro- 
ſecute B. it ſhall not coſt him a Farthing, yet alter Bulinets done Action 
lies for the Attorney againſt A. Per Hy re Ch |. in ©. E. 1726. 

9. 2 Ceo. 2. cap. 23. S. 22. Enacts, That no Attorney o Solicitor of any 
of the ſaid Courts ſhall commence or maintain any Action tor Fees, Di- 
 burſements at Law or in Equity, till the Expiration ot one Month alter 
he thall have delivered to the Party, or lett for him at his Dwelung- 
Houſe, or laſt Place of Abode, a Bill ot ſuch Fees Sc. written in d come 
mon Hand, and in Engliſh, (except Law Terms and Names of Writs) and in 
Words at Length, (except Times and Sums) which Bull ſhall be ſublcrited 
with the proper Hand of ſuch Attorney or Solicitor ; and upon Application of 
the Party chargeable by ſuch Bill, or of any other Perſon in that Behalf al- 
 thorized, to the Lord Chancellor or the Maſter of the Rolls, or any of the 
Courts Fan} got or to a Fudge or Baron of any of the ſaid Courts, in which 
the Buſineſs contained in ſuch Bill, or the greateſt Part thereof in Value ſpall 
have been tranſacted; and upon the Submiſſion of ſaid Party, or ſuch other 
| Perſon authorized to pay the Sum that upon Taxation ſhall appear to be de, 
it ſhall be lauful for the Lord Chancellor c. to reter the ſaid Bill (tho #9 
Action or Suit ſhall be then depending in ſuch Court touching the ſamc) to ve 
taxed by the proper Officer, without any Money being brought into Court ; and 
f the Attorney or Solicitor, or the Party chargeable by ſuch Bill, having die 
Notice, neglect to attend ſuch Taxation, the Officer may proceed to tax the Bill 
Ex parte, (pending which Reference and Taxation no Attion ſhall be profe- 
cuted touching the ſaid Demand) aud upon Taxation of ſuch Bull the Pariy 
ſhall pay to the Attorney or Solicitor, or to any Perſon by him authorigod, Li 
ſhall have been preſent at the Taxation, or as the Court ſhall direct, tic Num 

; which ſhall be found due, which Payment ſhall be a Diſcharso of the Bil, 
: and in Default thereof the Party ſhall be liable to an Attachment or Procers 
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of Contempt, or ſuch other Proceedings at the Election of the Attorney or Soli= 
citor, as ſuch Party was before liable to; and if on ſuch Taxation it ſhall be 
tun d that the Attorney or Solicitor ſhall have been over-paid, he ſhall refund 
to the Party intitled, or to any Perſon by him authorized, if preſent at the 
ſettling thereof, or otherwiſe as the Court ſpall diret?, all the Money that the 
Officer ſhall certify to have been over-paid ; and in Default thereof the At- 
torney or Solicitor ſhall in like manner be liable to an Attachment, or Proceſs 
of Contempt, or ſuch other Proceeding, at the Election of the Party, as be 


would have been ſubjet? to if this Ad had not been made; and the ſaid 


Courts are required to award the Cofts of ſuch Taxation to be paid 

the Parties according to the Event 75 the Taxation, viz, if the Bill taxed 

be leſs by a 6th Part than the Bill delivered, then the Attorney or Solicitor is 

to pay the Cofts ; but if it be not leſs, then the Court in their Diſcretion ſhall 
charge the Attorney or Client, in regard to the Reaſunableneſs or Unreaſonable= 

neſs of ſuch Bills. 


Pr 


(S) What Pleas the Defendant may plead after his 
/ making an Attorney. 


1. IN Replevin of Beaſts, notwithſtanding that the Defendant has made 


Attorney againſt the Plaintiff, yet he may ſay after, that the 
Plaintiff is his Villein. Thel. Dig. 207. lib. 14. cap. 6. S. 1. cites 3 E. 
3. 69. 101. and Paſch. 29 E. z. 24. „ „„ 
2. In Writ againſt the Warden of an Hoſpital and two Freres, the Freres 
after they had made Attorney were received in proper Perſon to plead 


to the Writ, becauſe they were not named Confreres to any. Thel. Dig. 


207. lib. 14. cap. 6. S. 2. cites Mich. 6 E. 3. 28. : 
3. And in Dower againſt a Guardian, after that he has made Attor- 


_ ney, he may ſay in proper Perſen that he is not Guardian. Thel. Dig. 


207. lib. 14. cap. 6. S. 3. cites Hill. 8 E. 3. 383, 
4. And ſo may he do in Aſſiſe of Mortdancęſtor. Thel. Dig. 207. lib. 
„%% a 3Ti co. | 7 5 
5. After making an Attorney in a Perſonal Action, the Detendant 
cannot ſay that there are two others of the ſame Name within the County 
as he is, and demand Fudgment of the Writ, becauſe the Plaintiff has not 


given a Diverſity of Names. Thel. Dig. 20). lib. 14. cap. 6. S. 4. cites 


Paſch. 28 E. 3. 94. SORE 
6. It is held tor Law, that after making an Attorney, the Detendant 


H. 6. 2. 
J. Where a Man appears as Attorney for a Corporation which is miſnam- 
ed, and imparles, they ſhall not plead Miſnoſmer in Abatement of the 


Writ after, notwithſtanding that he has not pur in his Warrant; for 


the Court compelled him to have Warrant, and if the Party comes and ten- 
ders to diſallow him, this ſhall not be admitted, but he thall have Action 
upon the Caſe againſt the Attorney, and the Corporation was not ſuffered 
to put Warrant in according to their true Name; Quod Nota. Br. Garrant 

de Attorney, pl. 15. cites 15 H. J. 14. 5 
8. Action againſt the Dean and Chanons of the Chapter of St. F. in Meſt- 
minſter, they appeared by Attorney and imparled, and after came and ſaid, 
that they were founded c. [by the Home of ] St. Mary and of —— — 
| 4 q : 9 52 U You 


in proper Perſon cannot plead Miſuoſinen of himſelf ; but otherwiſe it is 
if he be within Age at the Time that he made Attorney. Thel. Dig. 207. 
lib. 14. cap. 6. S. 5. cites Mich 3 H. 6. 16. 32 H. 6. 36. and 19 


9Jh·/ç W | 
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Judgment of the Writ; and by all . uſtices he ſhall not have the Plea, 
and tho? there be noWarrant in, the Court ſhall compel the Attorney to 
put in Warrant. Br. Attorney, pl. 49. cites 15 H. J. 14. 


ä —_— 


— <w_ 


(T) Pleadings. What Pleas Attorney may plead. And 
what ſhall be ſaid contrary to his Warrant. 


Where one 1. I T was held, that Attorney cannot plead Miſnoſiner of his Maſter 
is made Ge- by Matter in Fact averrable per Pais, but he may plead a Thing ap- 
_— parent which talls in Law, and in Judgment ot the Courr ; and yer the 
ine ts te Writ there was brought againſt the Guardian of an Hoſpital, and againit 
Name and one Frere Rob. and Frere Rich. who would have abated che Writ by 
Surname of Plea of Attorney, in as much as they were not named Confreres. and 
44 may plead were not received by Herle. Thel. Dig. 200. lib. 13. cap. 15. S. 1. 
Miſnoſmer Cites Mich. 6 E. 3. 278. Quere. e 
ot his Maſ- | 5 | : VVV 0 | 
E lib. 13. cap. 15. S. 3. cites Mich. 8 E. 3. 421. but not of the proper Name of his 
| r. 0 84. 8 | N 1 


2. In Dower againſt a Guardian of the Land and Heir &c. the Te- 
nant by Attorney cannot plead that he has nothing but only for Term i 
Years of the Leaſe of ſuch a one who is Guardian &c. Judgment of the 
Writ &c. Thel. Dig. 200. lib. 13. cap. 15. S. 2. cites Hill. 8 E. z. 
383. per Opinionem. VNV „„ 
3. In Formedon againſt A. and Jo. one Ro. anſwered as Guardian for 
A. and as Attorney for Fo. and took the intire Tenancy ſeverally for cach of 

them, abſque hoc that the other any thing had &c. and it was ſaid that 
he may well do ſo, notwithſtanding that he be the ſame Perſon. Thel. 
Dig. 200. lib. 13. cap. 15. S. 4. cites Hill. 12 E. 3. Attorney 7. 
4. In Treſpaſs again/t Fo. Bereforde, aud Fo. the Son of Adam Bereforde. 
Jo. Bereforde by Attorney was received ro /zy, that he and Fo. the Son 
ef Adam was the ſame Perſon, and ſo twice named &c. bur otherwiſe it 
ſhould be if the Attorney had his Warrant of Attorney tor Jo. Son of 
Adam Bereforde alſo &c. Thel. Dig. 201. lib. 13. cap. 15. S. 5. cites 
Paſch. 11 E. 3. 24. FO 15 i 
J. In Writ againſt the Prior of Wigorn' it was pleaded by Attorney, 
that there was the Prior de Freres Preachours, and there the Prior de Moſtre 
Dame in Migorn judgment of the Writ tor Non-certainty &c. and it 
was held goons per Cur. Thel. Dig. 201. lib. 13. cap. 15. S. 8. cites 
Thel Dig. 6. Affiſe . Feme, and her Attorney pleaded, that ſhe was Cover! 
1c 8 , Baron, her Baron not named; Judgment of the Writ &c. and ſome ſaid, 
3 © * that the Attorney ſhall not have the Plea, bur the Aſſiſe was awarded 
but ſays ſee thereupon ; Quod Nota; and ſo he had the Plea. Br. Garrant de At- 


that Herle torne I. 23. cites 26 Aſſ. 18. 
doubted SEW 3 


thereof, Mich. 6 E. 3. 278. but the Reporter held the Plea good. 


7. The Defendant by Attorney pleaded that the Plaintiff” is Villein re- 
gardant to his Manor &c. and held good, but it ſeems that he was his 
General Attorney in all Pleas, who might well plead ſuch Plea. Thel. 
Dig. 201. Iib. 13. cap. 15. S. 10. cites Trin. 31 E. 3. Attorney 68. and 
ſays, it is a good Plea by Attorney. 39 E. 3. 47. 22 Aſſ. 4. : 

| e 25 Q n 


— 


—— ——_— n 
- 
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„ 
2 In Precipe quod reddar, per Finch & Mombr. a Man ſhall nor ſay F. N. "= 


by Attorney that he is a Villein, and holds in Villeinage of F. not named (A) in the 


[udgment of the Writ, tor his Perſon ſhall not be bound Villein by 47511 


Attorney; contra in Perſon. Br. Attorney, pl. 15. cites 41 E. 3.8. cites 21 E 
4 | | 3240 . . 
Pp — Attorney for Defendant cannot confeſs that his Maſter is a Villein. Thel. Dig. = lib. 13 
cap 15. 8 6. cites Hill. 21 F 3. 9. | 5 
But he may ſay that his aſter holds in Villeinage, which amounts to Nontenure. Thel. Dig. 201. 
lib. 13. cap. 15. S. 6. Cates Hill. 21 E. 3 9. and 41 E z. 8. Mm | 


9. But in Treſpaſs the Defendant was permitted to confeſs that he is Thel Dig. 


illein tothe Plamiff, by Attorney, Quod nurum. Br. Attorney, pl. 19. neon 13s 

cites 44 E. 3. 2: GE cite s & 
3 V z and Hill. 

13 H 4. Villeinage 40.——— It the Plea of Villeinage be in Bar, it may be pleaded by Attorney. F. 

N. B. 27. (A) in the new Notes there (a) cites 29 E. 3. 41. a. b. and Kelw. 135.— An Attorney 

for a Plaintiff or Defendant cannot confeſs Villeinage in his Client; for his Warrant ad Perdendum 

vel Lucrandum goes to the Matter of the Suit, and not to the Perſon. Jenk. 283. in pl. 12. 


10. A Prior by Attorney was received to plead that his Maſter was Treſpaſs by 
Commoign to ſuch an Ablor, removable at Will, who has no Covent, nor 9” Abbot and 


College, nor common Seal &c. Thel. Dig. 201. Lib. 13. cap. 15. 8. 8 
12. cites Mich. 44 E. 3. 32. 5 e 55 dant made 
Attorney, and 


ſaid by Attorney that the Monk is his Cmmoigne, and not the Commoigne of the Plaintiff, Judgment if he ſhall 
be anſwered, and had the Plea by Attorney, Quod nota bene, Br. Gartanr de Attorney, pl. 46. 
cites 21 E 4. 44. . 8 | | | 
11. In Mortdanceſtor, the Defendant by Attorney may ſay that the 
Demandant is a Baſtard. Thel. Dig. 201. Lib. 13. cap. 15. S. 13. cites 
Paſch. 9 H. 5, 6. „„ 1 „ 

12. Where the Deſendant is ſuppoſed to be of one Vill, he cannot ſay 

by Attorney that he was never abiding at this Vill, but at ancther Vill. 

Thel. Dig. 201. lib. 13. cap. 15. S. 13. cites Paſch. 9 H. 5. 7. and 8 
TEE d A . ˙m Sr OY 

13. Attorney may plead all that enlarges the Name of his Maſter, and As in Il afte 
that hands with the Record, but nothing that is contrariant to it. Br. Gar- 24 Alice, 


rant de Attorney, pl. 41. cites 2 H. 6. 11. es Y 


| | | 5 of A. the At- 
torney may ſay that his Client is a Counteſs, not named Cunteſs; for it ſtands with his 3 Br Gar- 
rant de Attorney pl. 41. cites S. C.— Br. Attorney, pl. 3. cites 8. C. — — Thel. Dig. 201. lib. 1. 
cap. 15. S. 14 cites 6 H. 5, 4. and 14H. 6.18. S. P. „ | ; $7 
In Treſpaſs a Man may appear by Attorney, and plead that he is and was &. an Earl not named 
Earl, judgment of the W rit; for this is. as much as the I arrant contains and more; per Payſton and 
Juyn Ch. J. but Sucre inde, for Name of Dignity is Parcel of his Name, and rheretore now he is ano = 
ther Perſon, and this proves a Hiſnoſmer; therefore it ſeems that he cannot have this Plea by Attorney, 
for it is contrary to the Warrant. Br. Garrant de Attorney, pl. 19. cites 14 H. 6. 18. | . 
Attorney may ſay that his Ma ſter is a Viſcount, ſcilicet, a Lord not named I Iſcoumt, Judgment of the 
Writ, notwithſtanding his Warrant, for it ſtands with his Warrant. Br. Garrant de Attorney, pl. 
26. cites 6 H. 5. 14 | | 55 5 


14. And may ſay that his Mafter is a Knight, not named Knight, Fudg- Formedon a- | 
ment of the Writ. Br. Garrant de Attorney, pl. 41. cites 2 H. 6. 11. gainft FN. 
{aid that be was a Knight the Day of the Writ purchafed; Pigot ſaid in this fame Action you made .:ttor- 
ney by Name of 7 N. Sho is eſtopped; and per Choke, Dandy, and Needham, Knight is Parcel of his 
"4h therefore he ſhall not have the Plea; but per Littleton and Young he ſhall have the Pleu; for 
| it ſtands with the Warrant of Attorney. Br. Garrant de Attorney, pl. 34. Cites 8 E. 4. 2. 
P. Thel. Dig. 201, Lib. 15. cap 15 S. 14. cites Trin. 2 H. 4. 11. 39 H. 6. 49. 4 inan. 4 

22. [but ic ſhould be 23. a. pl. 39 Ciere. And H. 7. 14 | | 


15. But Attorney cannot plead that which dininiſbes the Name of his 
 Mafler. Br. Attorney, pl. 3. cites 2 H. 6. 11. 


16. Gar- 


* 9 * * 


— 
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16. Guardian of an Infant may plead that which is contrary to the R.. 
cord or Name, tor he is admitted Guardian by the Court; Contra 
Attorney, tor he is made Attorney by the Party. Br. Garrant de Attor- 
ney, pl. 5o. cites 3 H. 6. 5 
Br. Attor- 17. In Debt, it was agreed per Cur. that the Attorney of the Defen- 
ney» pl. C. dant ha- not plead Miſnoſmer of the Plaintiſ, no more than Miſnoſmer 
cites 8 C. — ,. Ps 0 | . ee 
Thel. Dig. Bis Maſter, for the Name ot the one and the other is compriſed in his 
201. lib. 13. Warrant, ſcilicet, A. B. ponit Loco ſuo 7. S. againſt M. P. Br. Miſnoſ- 


cap. 1 15. mer, pl. 5. cites 3 H. 6. 55. 
cites — 

F. N. B. 27. (A) cites Paſch. 41 E. 3. and Mich. 45 E. 3. Fitrh. Attorney, 52. The Defendant 
ſhould not plead Miſnoſmer in Abatement by Attorney, and ſuch Plea might be refuſed; but the re- 
ceiving it is no Cauſe of Demurrer; per Holt Ch. J. 12 Mod. 273. Hill. 11 W. 3. Cremor v. Wicket. 


18. The Defendant by Attorney cannot plead the Miſnoſiner of the 
Plaintiff; for in Warrant of Attorney is compriſed the Name as well of 
the Plaintiff as of the Defendant, per tot. Cur. Thel. Dig. 201. lib. 

13. enn 15. S. 15. cites3 H. 6. 36 „ 1 
19. In Action upon the Statute of Liveries, the Defendant made At- 
torney, aud was named of C. and therefore he could not ſay after in pro- 
per Perſon that he abode at S. the Day of the Writ purchaſed, and always 
after, and not at C. Quod nota. Br. Garrant de Attorney; pl. 13. cites 8 
H. 19. per Tur; 7 1 5 „ 
After the 20. In Debt again/t F. S. of H. in the County of C. the Defendant ſaid ly 
BEG of Attorney that there is H. in C. and H. in B. and none without Addition in the 
here be ſame County, Judgment of the Writ ; and per Cort. J. Attorney may 
Defendant is plead Miſnoſmer of the Vill; for it is not Parcel of the Name of his 
ſuppoſed to Maſter, by which the Plaintift replied, that ir is the Vill of H. in the 
be of Dale, fame County without Addition, Priſt. Br. Attorney, pl. 83. cites 


he may plead | 
by Attorney, 10 H. 6. 26. 
that there | | | | Os : 35 | | 
are tao Dales, and not without Addition &c. for this is not repugnant to the Warrant of Attorney. 
Thel. Dig. 201. lib. 13. cap. 15. S. 12. cites Hill. 8 H. 5.8. 10 H. 6. 27. 19 H. 6. 36. 35 H. 6:5. 22 
H. 6. 49. 39 H. 6.49. 18 E. 4. 10. 22 E. 4. 1. per Judicium. 21 E. 4. 37. 61. and 5 E. 4. 47. but con- 
tra it is ſaid, 9 H. 5. 8. and 10 H. 7. 4. and 2 E. 4. 31. and 2 R. 3. Eſtoppel. 8 1. 


Debt by F. D. 21. It is held that the Defendant cannot plead by Attorney No ſuch 
of D. Fe Vill, nor Hamlet, nor Lien conus bors &c. as is ſuppoſed by the Addi- 
made Attor- : | _ '. 

ney, and yer tion. Thel. Dig. 201. lib. 13. cap. 15. S. 16. cites Paſch. 11 H. 6. 33. 
Was permit- and 19 H. 6. 36. | e | 2 

ted to plead Tg Wn . 5 
that there is a Place called D. in the Vill of R. in the County aforeſaid, ab ſque hoc that there is any Lill, Ham- 
let, or Lieu conus out of the Vill and Hamlet called D. in the ſame County, and had the Plea; quod mirum, 
15 it ſeems that it is contrary, and does not ſtand with. Br. Garrant de Attorney, pl. 14. cites 21 


Thel. Dig. 22. Action againſt F. Prior of the Monaſtry of St. Peter V. if the Defen- 
2 wg & dant imparles by Attorney, there the Attorney or his Client ſhall not ſay that 
7 ES S.C. the Church is founded of St. Peter & Paul, Fudgment of the Writ ; tor this 
and 15 H. 7. does not ſtand with, for the one is contrary to the other, for all is his 
+ Name. Br. Garrant de Attorney, pl. 42. cites 35 H. 6. 5. 


I 

S. P. Br. At- BOTS : Z : 

torney, pl 49. cites 15 H. 7. 14.——And in Writ againſt the Abbot of Sempringham, he ſhall not ſay 
by Attorney that his Name by the Foundation is Abbot of the Abbey leatæ Marie de Sempring ham. Thet. 


Dig. 201. lib. 13. cap. 15. S. 17. Cites Mich. 8 E. 4. 9. 


And there 23. Contraof Over D. and Nether D. for this is only Addition and not 


2 15 . Parcel of the Name. Br. Garrant de Attorney, pl. 42. cites 35 H. 6. 5. 
aſe 15 Hf. N 
7. 14. of the College of St. Stephen's of W. Ibid. 


24. In 


— * * 
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— _—_ 


24. In Debt againſt J. N. of London, the Attorney cannot plead that Br Briet, pl. 
the He endant abides in the Tower of London, which is not Parcel of London; 3 cites 
Fudgment of the Writ ; by the beſt Opinion. Br. Garrant de Attorney, 
pl. 30. Cites 4 E. 4. 17. : 

25. Treſpaſs ag ainſt F B. of &c. and the Warrant was J. B de Pa. Thel. Dig. 
c hid de A. poſurt Loco ſuo &C. and the Attorney pleaded that there art? lib 13. 
co Vills in the ſame Pariſþ M. and M. and he abode at N. and therefore.” (5. 8. 


. N k A | G i a i cites 
ld be named F the Vill, and not of the Pariſh, and by tour |uſtices the S C. ---.—- 
Warrant of Attorney is no Eſtoppel to him to plead this Matter; tor it Lelt 274inſ 
funds with the Warrant, and is not contrariant, by which the Plaintiti/- * 2 7. 
5 D : > « VS 
patied over. Br. Garrant de Attorney, pl. 28. cites 5 E. 4. 125. B 
255 | : ſaid by At- 
torney, that the Day of the 24 rit purchaſed he <vas aviding at T. in F. abſque hoc that Je ever abode ot T. 
wear F. and per tot Cur. this Plea b clearly contrary to his Warrant of Attorney, by which e Je- 
terne) ebtained Day 10 Lave his Client in Perſon, cho came after in Perſon, ard ſaid, that he <vas abiding 
atT.in F. .iſque Joc, that be was ever of 7. near J. and per Cur. he ſhall not have this Plea; for if 
there is T. in F. and not T. near F. he may fey, that No ſuch Vill as T. near F. in the fame Cour 
tv, by which he ſad rat there is T. in F. dT. near F. ard that ihe Hay ef the Writ purchaſed be c 
abiding at J. in F. but abſque hoc, that he was ever abiding at T near F. but it was upon Obligat on ti ere 
tore Miror that the Obligation had not been Eſtoppel. br. Garrant de Attorney, pl. 39. cites 21 E. 4. - <: 


i 


26. Entry againſt the Aubot of S. who ſaid by Atterney that it is founded 
ie Naive of Abvalts Beats Marie de J. and becauſe this Plea is con- 
traty to his Warrant of Attorney, therefore by all the Juſtices non al- 
locatur, and the Deiendant agreed to anſwer. Br. Garrant de Attor- 
ney, pl. 33. cites 8 E. 4. 9. 5 | 

27. Bur where his Maſter is named F. S. of D. he may ſay that there Delt againſ 
are two D's, aud ub witho!t dition; tor this is Addition, and no b En: 
), vr 7 Or NA AS atHAI.:. KES | ie LCleN- 
Taft. ol his Name 1 49 e. Ibid. dant by 1 
> | | ; torney ſaid, 
that there is Over D and Nether D. in ile ſame Ceunty, and none <vithout Addition; Judgment of the 
Veit; and per Brian the Artorney hat not plead 21s Piza, for it b contrary to his Warrant; bur ar 
laſt it was agreed that he ſhall have the Pica, tor it flands with &c. and is not contrary. Br, Qurrant 
de Attorney, pl. 38 cites 21 E. 4. 31. N 


28. But it was ſaid, that by ſpecial Warrant, as W.S. who is here im- 
pleaded by Name of F. J. Poſuit Lico ſtio Ke. there he way have the Ile; 5 | 
Quære inde of Miſpriſion of a proper Name of Baptiſiu. Br. Garrant de 7 | 
Attorney, pl. 33. cites 8 E. 4.9. 5 

29. It is ſaid, that Attorney who has ſpecia! Warrant ſhall plead Miſ Warrant of bs 
 aoſiner of his Maſter, in ſuch Form, viz. V. 5. who is 1inpieaded by Attorney by . 9 


re 4 
\ AV Or alin 


Name of M. B. Fo. Lo. ſuo & . Thel. Dig. 201. ib. 13. cap. 15. S. 17. Coinmobalt. | 
_ cites Mich. 8 E. 4. 9. bur fays, that ſuch Warrant was not admitted |; be cen | | 
Per Cur. Mich. 5 E. 4. 108. bur lays it was granted per tot. Cur that fuch re! ee, | 


> fs * 9 4 
And DEC 


5 ſpecial Warrant is good, and chat ſuch Attorney mall plead Muinofmer 4% #7 +4 
&c. Mich. 21 E. 4. 10. 


Saws 


hs 


it is that the | 
5 9 8 5 | 5 =, | M.vor ad - | 
Citizens Poſuit Loco ſao, he ſhall not plead Miſnoſmer, per Brian Ch. J. and therefore he alt | 
Jade in ſuch Caſe ſpecial Marrant of Attorney by their very Names of Incorporation, and then to tory 
2 plead Miſnoſmer, Quod fuit concefium, per tot. Cur. Br. Gartant de Attorney, pl. 30. cies 21 
4. 12. e 


3 ! „ 


30. In Treſpaſs by an Abbot, if the Defendant by Attorney pleads that the Thel 1% 


Albot was depoſed after the laſt Contintance belore |]. N. this is a good - 18 5 4 
Plea tor the Attorney, and not contrary to his Warrant; tor nis NαH,ẽʒ d e ug 
Was good once that the Delendant poſzut loco ſro D.C. azaliife the ii of i. 25. 8 i | | 
MH. Br. Garrant de Attorney, pl. 16. cites 9 E. 4. 29. 
31. And he may plead that he is dead. Ibid. | 5 N 
| 32 Dower avarnſt a Guardian who made Attorney the lat Term, and iti. Tet Vis 
. parl d, and ar the Day came the Attorncy, whoſe Harraut d, Quod e 
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19. cites 7. B. Cuftos terre & Heredis ec. poſuit loco ſuo &c. and now the Attorne 


Mich.9E. 7aid that at the Day of the Writ purchaſed, nor after the Defendant was I 


88 385 Guardian, Fudgment of the Writ, and was ouſted of the Plea by Award, 


becauſe ir is contrary to the Warrant. Br. Garrant de Attorney, pl. 17, 
cites 9 E. 4. 31. 3 f 
Thel. Dig. 33. And yet it was agreed that by Attorney a Man ſhall plead in Del; 
201. lib. 13. Ne unques Executor, or Ne unques adminiſter d as Executor, inaſmuch ag 


dap. 15. 8. the Adminiſtration there is only the Effect of the Matter. Ibid. 


19. Cites 

Mich. 9 E. be 

& 33. Fo S. C.—— Br. Garrant de Attorney, pl. 18. cites 9 E. 4. 40. that he may plead ſuch Plea, be- 
__ it is in Bar. Thel. Dig. 201. Lib. 13. cap 15. S. 22, cites 9 E. 4. 42.5. C. | 


Thel. Dig. 34. And per Choke, in Debt ggainſt F. Filium & Heredem M. B. i; 
201. lib 13. he makes Attorney he cannot plead after that he has an elder Brother, © 
Cap. 15. 8. that he 5s 4 Baſtard. Ibid. N 


19. Cites 
Mich. 9 E. 4 33. 42. S. C. 


Thel. Dig. 35. And in Debt againſt Adminiſtrators, the Attorney cannot ſay that 


201. 1 the Adminiſtration was not committed to him, Br. Garrant de Attorney, 
Cap. 15. 8. = 5 g 


19. cites Pl. 17. cites 9 E. 4. 31. 


Mich. 9 E. 


— But in Writ by one as Adminiſtrater, the Defendant by Attorney may ſay, Nat 
the Adminiſtration was not committed to the Plaintiff. I hel. Dig. 201. lib. 13. cap. 15. 8. 13. cites Paſch 


36. The Tenant ſhall plead Nontenure by Attorney. Thel. Dig. 201. 
- 7; Ik 14..cap. x5. ig cites Mich. 9 E:4 $3.42. © © : 
Br Execu- 37. Debt againſt Executors who appeared by Attorney, who imparid 
tors, pl 91. to another Term, and at the Day came and /aid, that he died inteſtate, 
N * and the Adminiſtration was committed to hiin by the Ordinary; judgment 
Dio 201, lib. Of the Writ as Executor, and per tot Cur. he is effopped by the Warrant 
g. 20 l. lib. by os 5 eats 
13. cap 15. Of Attorney and the Imparlance ; tor this is in a Manner but Miſnoſmer. 
cites 9 E. 4. Br. Garrant de Attorney, pl. 18. cites 9 E. 4. 40. | 
42. 8. C. 38. In Writ againſt a Prior he ſhall nor ſay by Attorney that he is de- 
poſed, unleſs it be after the laſt Continuance. Thel. Dig. 202 lib. 13. 
cap. 15. S. 23. cites Mich. 18 E. 4. 20. . 
Br. Garrant 39. In Quare Impedit againſt ſeveral the Plaintiff counted, and the 
8 , Defendants imparld by Attorney, and alter one ſaid that there is ns [uct 
5G — K. C. as one of the Defendants the Day of the Writ purchaſed, nor cvcr aj- 
Thel. Dig. ter; and by the Opinion of the Court, it the Warrant was point, none of 
202. lib 13. them ſhall have the Plea ; bur if ſeveral Warrants were ſent, then ever) 
cap. 15. 2:24 one thall have the Plea, but the Attorney who was not in Ee; tor it is 
cites 8 C. | Ix 3 3 5 5 | 
contrary to his Warrant. Br. Brief, pl. 384. cites 20 E. 4. 1. 
lenk. 57. 40. An Attorney who is informed to plead a Matter which he cannot 
pl. . 0... plead by Conſcience, he may plead that Non eff veraciter Informatus &c. 
0 deine l, and this is ſufficient for him in Writ of Diſceit agaiuſt [brought by] his 
does is Client. Br. Attorney, pl. 76. cites 20 E. 4. 9. a 
Duty. 41. Devi againſt F. V. of C. The Detendant appear'd by Attorney, 
and imparPd, and at the Day ſaid there is Kaſt C. and Weſt C. and non 
without Addition, Fudgment of the Writ ; and per tot. Cur. he ſhall have 
the Plea if it be upon an Obligation, becauſe it ſtands with the War- 
rant. Br. Garrant de Attorney, pl. 43. cites 21 E. 4. 1. 
442. Contra per tot. Cur. i he be named of C. ia the Obligation, and the 
Reaſon ſeems :0 be, inaſmuch as he ſhall then be eſtopp'd to ſay that 
there is no C. without Addition. Quod nota. Ibid. — 
43. In Debt againft F. F. of D. the Attorney cannot plead that the 
Defendant the Day of the Writ purchaſed was at H. abſque hoc that he was 


ter 


t 
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ever converſant or abiding at D. For this is contrary to his Warrant ; but 

the Detendant himſelf may plead it well. Br. Garrant de Attorney, pl. 

35. cites 21 E. 4. 17. | 
A Man ſhall not have Plea by Attorney which is contrary to the 


Warrant. Br. Brief, pl. 457. cites 21 E. 4. 75. 


45. Attorney may diſclaim in the Tenancy tor his Maſter. Thel. Dig. Thel. Dig. 
202. lib. 13. cap. 15. S. 25. cites Paſch. 9 H. J. 24. 201. lib. 13. 


| cap. 15. S. 7. 
cites 22 Aſſ 25. S. P. In Aſſiſe of Hertdanceſtor the Attorney of the Tenant diſclaimed for his 


Maſter. Br. Attorney, pl. 102. cites 22 E. 3. 25. 


An Attorney may diſclaim for his Maſter in Plea of Land; contra of Bailift in Aſſiſe. Br. Attorney, 


pl. 71. cites 9 H. J. 24. 


6. An Information for an Aſſault and Battery was exhibited againf# 
J. Heſtly, alias N. The Detendant appear d gratis by Attorney, and 
pleaded in Abatement that he was the Perſon againſt whom the Information 
was exhibited, and that his Name was Weſley, abſque hoc &c. The King's 


Attorney demurr'd. Ir was objected that Weſtly and Weſley were the 


{ame Name, and Idem ſonantia, tho' diflerently ſpelt. 2dly, That the 
Delendant could not plead Mitnolmer upon his Appearance gratis, and 
by Attorney, bur ought to have been brought in by Procels, and pleaded 
in proper Perſon that the King's Attorney might be ſatisfied of the 
Identity of the Perſon, and 3 H. 8. 55. was cited to this Purpoſe. But 
per Cur. Weſtly and Welley are different Names, and ought to be pro- 
nounced diflerently, and that a Pronounciation ot them as the ſame is 
vicious, and no Rule to judge by. Ir was alſo held, that if the Defen- 
dant apprehended himſcli to be the ſame Perſon againſt whom the In- 


formation is exhibited, he might appear without Proceſs, and plead Miſ- 


noſmer by Attorney, that ſuch a Plea lies for the Detendant upon a gra- 
tis Appearance. See 3 E. 4. 15. 21 H. J. 8. and that it may be by At- 
torney. The Law is now ſettled upon ſeveral Authorities, and the frequent 
Practice of the Court, and that the Reaſon why it was not allow'd former- 
ly to be by Attorney was, vecauſe Warrants of Attorney were general, naming 
the Parties only as they were named in the Writ, which Warrants being of 
Record, were Eſtoppels to Attornies to plead Miſnoſmer. See Br. Tit. Gar- 


rant de Attorney, and Miſnolmer. And fee 5 E. 4 108. where the firſt 


Special Warrant appears; and it was held that the King's Attorney, by 
demurring, allow'd the Deiendant to be the fame Perſon in the Intor- 


mation. MS. Rep. Trin. 4 Geo. B. R. The King v. Weſtly. 


——— - 
1 


(V) Where ſeveral Attornies are for the ſame De- 
fendant, in what Cafe they may plead ſeveral Pleas. 


1. IN Aſſiſe it was ſaid for Law, that if a Man has 2 Attornies, and the when , 

| one will render the Land, and the other will defend it, or it Deed be Jian has 2 
pleaded in Bar, and the one will confeſs the Deed, and the other will deny Attornies = 
it, the Plea of him who pleads beſt tor his Maſter thal! be taken. Br. who plead 


ſeverally, 


Attorney, pl. 62. cites 19 Aff. 10. that is to 


ſy. the one 


in Bar, and the other to the Aijſiſe, the Plea to the Alſſiſe ſhall be taten as if the Party himtzit had fe- 
pleaded, and then the General Iſſue waives the Bar. Contra of two Guardians for an Infant; for thers 
the moſt beneficial Plea ſhall be taken. Br. Garrant de Attorney, pl. 31. cites Fitzh. Aſſiſe, 250 


20 E. 2 
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2. In Formedon by the Ld. Brook againſt the Ld. Latimer, the Tenant 
made two ſeveral Attornies, and the one demanded the View, and had it, and 
at the Day the Tenant and the Attorney who demanded the View made De. 
fault, and the other Attorney caſt Eſſoign ; and per Yaxley, the Eſſoign 
does not lie; for the Tenant has an Attorney who is not eſſoign'd. But 
per Cur. the Eſſoign caſt by the one ſhall excuſe the Default of the Te. 
nant, and of the other Attorney; and per Coningsby, he who will have 
two Attornies ix C. B. ought to put in two Warrants of Attorney ; for one 
Warrant Conjunctim & Diviſim is not uſed there. And per Brian, where 
a Man has two Attornies, and the ohe pleads one Plea, and the other and. 
ther Plea, this ſhall be taken a Double Plea, and fo the Demandant may 
demur, and after the Tenant dared not demur, but appear'd; and it was 
ſaid there, that 18 H. 6. 20. and 11 H. 4. 53. and 13 R. 2. the Tenant 
durſt not demur in the like Cafe, but appear'd as here; to quære. Br, 
Attorney, pl. 12. cites 12 H. J. 8. 1 


(W) What may be done by Attorney. 


This Sta- 1. Stat. Merton, cap. LN ACTS, That every Freeman that owes Suit t. 
Neal. "__ Court Baron may make Attorney to do his Suit for him. 
Inft. 99. ES 5 8 5 1 
The Suitor muſt make a Letter of Attorney under his Seal. 2 Inft. 100. 


tute extends 10. 20 H. 3. the County, Tithing, Hundred, or Wapentake, o 


9 Rep 76. b. 2. One may do that himſelf which he cannot do by Attorney, as the 
3 5 2 Lord may beat his Villein, but a Stranger cannot do it tor the Lord; 
and alſo 11 and the Lord may diſtrain tor Rent when it is not behind, and the Te- 
H. 4.78. b. nant ſhall not have Treſpaſs; but if the Bail iff diſtrain when no Rent is 
1 H. 6. 6. a. Arrear, Treſpaſs lies againſt him. Arg. Godb. 387. cites 2 H. 4. 4. 


Treſpaſs 


1 VV 5 ; 
Becauſe it is 3. Proviſo reſerved to the Feoffer, to make Leaſes for 3 Lives or 21 


not a Leaſe . 5 A 6 C „ 
of the Land. I Ears, he cannot do it by Attorney, becauſe he has but a particular 


but a Decla. Power which is Perſonal to him. 9 Rep. 76. in Comb's Cate, cites it as 


ration of the reſolved by Wray and Anderſon Ch. J. ar Suitolk Atfiſes, 24 Eliz. 
firſt Uſe, and | | | „ | 


the Leſſee comes in upon original Agreement, upon the firſt Feoffment per Jones J. Palm. 436. Te 


Caſe of Hardwin v. Warner, cites Comb's Caſe, and 8 Rep. Whitlock's Caſe. 


. 4. There are ſome Things Perſonal, and fo inſeperably incident, that | 
Sp d. they cannot be done by Attorney, as doing of Homage and Fealty. 9 
VERep. 76. Trin. 11 Jac. in Comb's Caſe. 1 : 

J. At Common Law a Man might Jevy a Fine by Attorney, as well 
as confeſs an Action, and the Attorney himſelf might enter and record 

it, tho' the Party did not make Conuſance, and ot this great Miſchief 
follow'd, and oſten times Diſheriſon, and therefore it was ordained by 
the Statute de Finibus & Attora. that a Fine ſhall not be levied betoie 
that the Parties went betore the Juſtices in proper Perſon, ſo that the 
Juſtices may have Conuſans of their Age, and other Defaults; yet al 
this Day a Man may take Eſtate by Fine by Attorney, allo a Man may 
take a Grant, and render by Fine by Attorney, as in proper Perion. 
Denſh, R. of Fines 7. „ 


6. Ana 


75, 76. 


W d e 


* 4 


Attornment. 


—— 
„ 
1 


6 
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6. And the Baron and Feme may take Eſtate by Fine by Attorney made 


by the Baron; but this ſhall not bind the Lord to claim other Eſtate after 


the Coverture diſſolves. Denſh. R. of Fines 7. 

7. But Mayor and Comonalty, Dean and Chapter, recluſe and the 
like cannot levy a Fine, nor take any Eitate by Fine by Attorney. Denth. 
R. of Fines 17. 3 

8. Errors on a judgment in Ireland, were allowed by the Court to 
be aſſigned here by Attorney. 11 Mod. 257. pl. 11. Mich. 8 Ann. B. 
R. Anon. 


| | done in the Caſe of York v. Medley. 
Form ore of Attorney in General, See Infant, Guardian, Privilege, 


and other proper Titles. 


Attornment. 


i A 'Trornment is the Conſent of tne Tenant to the Grant of the 
Seigniory or the Rexerſion, putting him into the Poſſeſſion ot 


Services due irom tuch Tenant. The Reaſons are threetold, 1it, From 
| the ancient Feudal Law, when the Seigniories fubliſted in their ancient 
Clans they uſed to be continuaily contending with each other, and it 


was frequent in thoſe Times to make Peace upon amicable Conceiſions 
to each other; but it upon ſuch Grants they thould have ſubjected any 
Feudaries to the other Lord, it might have been to the infinite Preju- 


dice of ſuch Tenants; for tho' ſuch contending Lords might agree, yet 
the Grudge might continue to the Tenants, and therefore the Policy of 


that old Law was, that their Fealty was not to be carried over to any other 


without their Conſent, irom whom they might expect Oppreſſion rather 


Mr. Har- 


court, Clerk 
of the 
Crown, ſaid 
it had been 


This Head 
of Attorn- 
ment being 
now become 
of very little 
Uſe, and a 
long Title, 
I have choſe 
to leave out 
both the 
Text of Roll 
and the ma- 
ny Notes 
thereupon, 
and ſhall on- 
ly add what 
follows. 


than Protection. 2dly, That the Tenants might know to whom the Rents 


and Services were due, and to diſtinguiſh the lawtul Diſtreſs trom the tor- 


tious Taking of his Cattle; and this Reaſon was ſo prevalent, that when 


the Law gave a tree A lienation in reſpect of the ſuperior Lord, yer the 


Tenant's Right of Atrorament contiuued unaltered. 3dly, That by the 


Tenant*s latofull Payment to the Grantee of ſuch Seigniory or Reverſion, he 


lay in going to the Wars with their Lords, and plowing their Grounds, 
all Men might know in whom ſuch Rights were velted ; and here the 
molt general Rule is, that the 'Tenant cannot alter the Grant, but only 
attorn to it, and by ſuch Attornment can make no Variation in the 
Grant itſelt; for the Tenant has no Right to the Reverſion, and 
therefore cannot alter the Diſpoſition of it one Way or the other, but 


he has not Right to the Poſieſſion, and theretore can put whom he plea- 


ſes into that Poſſeſſion which he has in him. Gilb. Treat. ot Ten. 
2. 4 Ann. cap. 16. F. 9. All Grants or Conveyances, or otherwiſe of any 
Manors or Rents, or of the Re verſion or Remainder of any Meſſuages or 
Lands, ſhall be good without Attornment of the Tenants. | 
3. H 10. Provided that no ſuch Tenant be daiuazed by Payment of Ren: 


to any ſuch Grantor or Conuſor, or by Breach of any Condition for N,. 


$ ell ce pIVC ſuch Grant by the Cuuntee er 
nent of Rent, beſore Notice given him of ſuch Grant by 1h (uber 
Urantice, 


4 M "+ 


might be put into Poſſeſſfon of ſuch Seigniory or Reverlion ; and that by 
the Payment of tuch Rents, and doing ſuch Services, which anciently 


6 OY” ] — 


318 Audita Querela. 


4. 11 Geb. 2. cap. 19. C. 11. Attornment of Tenants to Strangers, claim 

Title to the Eftate of their Landlords, 740 be abſolutely Nat and — 75 
all Intents and Purpoſes whatſoever, and the Poſſeſſion of their reſpectivę 
Landlord or Landlords, Leſſor or Leſſors, ſhall not be deemed or conſtrued 
to be any wiſe changed, altered, or affected, by any ſuch Attornment or Ai. 
rornments, provided always that nothing herein contained ſhall extend to vg. 
cate or affet# any Attornment made purſuant to, and in Conſequence of ſome 
Judgment at Law, or Decree, or Order of a Court of Equity, or made with 
the Privity and Conſent of the Landlord or Landlords, Leſſor or Leſſors, 6. 
to any Mortgagee, after the Mortgage is become forfeited. vx : 


* Audita Querela. 


Fol. 304. 


* An Audita : ; | : f | 
Querets He (A) In what Caſes a Thing may be avoided uithou 


an equitable 


Action, upon . an ita O 

which the an Audita Querela. 

Law does Ds 
+ Jo LE Sn TR 3535 | | 5 
with ſo ſtrict 1. J F a Man leaſes for Years [to B.] reſerving a Rent, and after 
an Eye as acknowledges one Statute to J. S. and another Statute ro |. U. 


: N and after J. S. accepts a Leaſe for Years of the Reverſion [and Rent 


Mar. 71. by reſerved on Leaſe to B.] of che Conuſor, and then J. D. wia hath 
Barkley J. the Puiſne Statute extends the Reverſion and Rent; and after |. 8. 
Oro, J. extends it alſo upon his Statute, and for the Rent arere brings a1 


pate P) Action of Debt againit [B.] the Leſſee; [B.] the Leſſce without an 
Jac. B. R. Audita Querela may avoid his Extent by pleading that his Sta- 


the S. C. ad- tute was ſuſpended by Acceptance of the Leaſe of the Reverſo. 

ns Þalch. 16 Tac, B. R. between Sir F. Harrington and Garroway, Qt 
£004. Judged upon a ſpectal Verdict, =» 
was noAudt- | VVV“ | . | 5 . 
Querela.—— Cro. J. 477. pl. 11. Paſch. 16 Jac. B. R. the S. C. and it was moved that if there were 
Cauſe to avoid the Extent, an Audita Querela ought to have been brought to avoid it; for that the fult 
Conuſee is in by Matter of Record, and that a Statute being of Record cannot be avoided but by Mat- 
ter of Fact; ſed non allocatur ; for when the Plaintiff [the 2d Conuſce] had once lawfully extended, 
and the Land delivered him in Extent, he may by Plea in this Action avoid the Extent upon the former 
| Statute, and ſhall not be put to an Audita Querela; ſor the 2d Extent never was lawful, bur was lul- 
pended by taking the Leaſe, and then the Plaintiff having well extended, may well maintain this Action, 


and Judgment accordingly._—— Cro. J. 569. pl. 9. Paſch. 18 Jac. in Cam. Scacc. Garraway v. Harring- 
ton, S. C. and judgment was reverſed for Uncertainty in the Declaration; bur as to the Matter in Liu 
no Opinion was deliver'd. ——— Palm. 272. Hill. 19 Jac. S. C. which ſee at Tit. Statute Merchant, (L. 


pl. 1. and the Notes there. 


Cro ].425. 2. Ik a Diſſeiſor acknowledges a Statute, aul after the Diſſeiſce 
477. & 569. enters, and the Conuſee extends the Statute, the Oiſſcilce without. 
de but. an Audita Querela map avoid it, becauſe there 1s u Right of ail 
not appear. Ertent. {alch. 16 Jac. B. K. in % J. Harrington and GCarroway's 
palm. Caſe, per Dolighton. . | 


272. S. C. but I do not obſerve S. P. 


Dr. Audita 2. If Tenant in Tail acknowledges a Statute and dies, ànd the Co 
Querela, pl. Nttfee fiteS Execution againſt the Illue, the Lülue may avoid ir in 48 
nes 38 Afhſe without any Audita Querela. 18 ED. 3. Allile 77. av 


Ali and ig 
fats of 9. Judged, 
5. P. and ſce pl. 15; 


«If 


wn Kal 


1 Audita Querela. 31 3 


Tf a Wric comes to the Sheriff to deliver to J. S. the Conuſee Of §. C. cited. 
a Statute, all che Lands of T. S. the Conuſor, which he had the d“ Wind. 


Day of the Statute made, or after, and the Sheritt by Force there- N 
or, delivers to him che Land ot a Stranger, not ſubject ro the Ex- 3 


— Kaym. 
tent, the Stranger ſhall not have an Audita Querela, but he may 20. Wind- 
avold it in an Allie; tor the Sheriff had no Colour to Deliver this "> J. Shred 
Land. 6R. 2. Alliſe 69. Audita Querela 6. e 
. 

5. Ik A. recovers againſt B. Debt or Damages, and thereupon an Hob. 4-. p1 


Elegit is granted to the Sherift to extend the Moiety ot all the Land 53. Hill. 10 
of B. and thercupon the Sheriff delivers the Moiety of the Land of /*< © 8: 


_— * 


6 


B. which is Ancient Demeſn; tho” it be admitted that this is not ex- Con v 


: . N . rufle M 
rendible, yet B. cannot avoid ir by Entry, without an Audita Que- S. C. nb, 
rela, becauſe the Sheriff had a Warrant to deliver the Moiety of (bid. 48. the 


all bis Land, and this was his Land, ergo not void; Hobart's Re. . J. #4 
ports, 66. between Ce and Larnevy. | that perhaps 


if this were 
. 5 . | : | relievable, 
the Way to do it would be by Audita Querela, becauſe there was no Time to plead it before. 
Brownl. 234. Coke v. Bari fley, S. C. but S. B. does not exactly appear. S8. C. cited Mo. 211. pl. 


351. but 8 P. does not appear; but ſays it was adjudged by all the Juſtices, that Land in ancient De- 


meſne is extendable. 


6. If a Man ſues an Elegit for a Debt recovered, and hath certain Cro. E. 319. 
Lands in Extent upon the Elegit, and atrer he ſuggeſts that the Reco- TS - G 
veree hath other Lands in the County, and thereupon hath a new bam Ch. J. 
Elegir, and upon this the other Land is extended; this laſt Extent, if ic appears 
at the moſt, 1s bur voidable by Error, and not void. Mich. 37 that the 
El. B. B. between Houger and Frie adjudged, which Intratur Hill. * af gore 
35 El. Rot, 246. | 8 | LOOK THC 


firſt Land 
5 . : | | 5 | on the She - 
riff's Delivery, and accepted it, he cannot afterwards tak: a new Extent, and if he does, 


It 15 wholly 


void, and not only voidable or erroneous ; for then the Record is ended, the Attornies of boch Parts 


are out of Court, and it is as a Writ without Original, which is wholly void; but here ic is found ſurer 
quo he came and pray'd a new Extent, which ſhall be intended the firſt Day of the Extent returned. 
and then 1t is Reaſon that he may waive it, ard take a new Extent; and adjudged that the new Extent 
was good Mo. 341. pl. 462. Hunger v. Fry, S. C. Upon the firſt Elegit Land was delivered in 
Extent, and upon Suggeſtion of more Lands in the ſame County a Leaſe tor Vears was taken in Exccu- 
tion, and fold ; and adjudged that the Sale was good. —— 12 Mod. 367. Arg. cites Mo. 241. and Cro. 
E. 310. but ſeems to miſtake what is mentioned in Cro. E. as ſaid in Mo. 


J. If A. acknowledges a Recognizance in Nature of a Statute Sta- Cro. C. 455. 


ple to B. and after B. dies, and C. his Executor ſues an Extent gut Pl. 23. Cleve 


or Chancery, and before this is executed C. dies, and after Admini- 8 1 


tration of the Goc ds of B. not adminiſtred by C. 1s granted to D. and and Berkley 


after, and before the Return Day of the Writ of Exccution, the bela the Li- 
Writ is executed, and che Land ot A. extended, uh ſciſcù into theben 


N ; | *>. | 3 ell exc- 
King's Hands, according to the Command 67 the Wit, and after daa“ d 


cured, bur 


V. ſues a Mrit Liberate, and thereupon the Land is delivered to hin 
m Extent, this 1s all void without ſuung any Audita (“) Quercia, Fol. 55. 


for by the Death ot C. the Executor, beſore the 11:quiition taken, the Wirit“ 


e Extent was de fatto abated, in ds much as it was the Writ of C. Cie 


ä : | Crooke e 
the Witt conimanding the Sheriif to extend and teile into the King's cou, & 
Hands, Ut ca pretato Executort quotfque xc. Liberari kaciat Te. %% nu. 
and then this which was donc upon this Foundation was all vnd, 1 
che Admimifrator not being privy thereto, but canung in Para ene g 3 
mount thereto. 15. 11 Car. D. R. between ere 294 Cleve, per 19S. C ad. 
tam Curtam, ptzter Coke, who ſeemed e contra, avitiivgcr v.01} moped wee 


a ſolemn Argument upon a ſpecial Verdict, Intratur. Cr, 11 Car. e * 

Rot. 1378. — Barkeley 
for thc 

Phunif, and Brampſton Ch. J. (then abſent) delivered his Opinion to Jores J. to be the fans: be 


£ 1 * 
aw# 2 195 


| 
* — — * 


320 Audita Querela. 
Crooke J. retained his former Opinion. Jo. 385. pl. 1. S. C. adjudged according]! "I 
Berkley, and that Brampſton was of the ſame LAY but Crooke e contra ; and 1 
an old Clerk of the Petty Bag, and of great Experience as to Extents, certified his Opinion in Writing, 
that the Extent made after the Death of the Execuror, and the Liberare after to the Adminiftrato;, 


were void; and that the Adminiſtrator ought to have had an Extent de Novo, and a new Liberate 
thereupon, 585 i 


12 Mod. 8. Tf upon an og the Sheriff takes an Inquiſition, and there are 


S ſeveral Lands found ſubject to the Extent, and ſeveral Values tound, 


and ſays, it and the Sheriff returns, that he has delivered ſome of the Lands in 
muſt b. u. particular for the Yoiety, where it appears according to the Values 


zended bat found, that an equal Moicty is not delivered to the Jarty wha 


'be Flainf recovered, but more than a Moiery, pet this is not void, nor 1s ft 
5 Virteef d Dilſeiſin by the Entry, but only avoidable by Audita ©ucrcta, 
ꝛbe Extent, Trin. 15 Car. B. R. between Rowe and Weekes, per Curiam ay 
becauſeit judged upon Demurrer. 
ays | | Fete 
Plaintiff's Entry was no Diſſeiſin, and it might be that after actual Entry the Defendant is put to Au- 
dita Querela, and that if it had appeared to the Court only by Affidavits that more than a Moiety was 
extended, it would be hard to relieve even upon an Audita Querela, becauſe of the Danger of avoiding a 
Record by Affidavits, and that this Caſe is not fourd in any other Book; and adjudged Ivid. 308. 
Paſch. 12 W. 3. that where on the Return it appears that mot e than a Moiety is delivered it is abſy. 
lutely void, and needs no Judgment or Audita Querela to avoid it. 
Inquiſition found 20 Acres where in Truth there were but 10, and the whole 10 were delivered 
in Extent. The Court ſaid, this could not be tried in Ej-ctment by a ſpecial Iſſue, but the Party 


grie ved may file a Declaration, and the General Iſſue ſhall be taken, and if upon the Evidence it 


appears that more than a Moiety is delivered, the Extent is void. Sid. 239. pl. 11. Hill. 16 & 11 


Car. 2. B. R. Stamford (Earl) v. Hobart. Ibid. is added a Nota, that Hill. 23 & 24 Car. 2. B. K. 


Hale Ch. ]. declared his Opinion, thar ſuch Extent of more than a Moiety is not void, nor can be 
avoided after ſuch Extent filed. 12 Mod. 355. Arg. cites the above Opinion of Hale, 

Le 160. Hill. 16 & 17 Car. 2. B. R. Stamford (Earl) v. Nedham, S. P. and ſeems to be S. C. 
ſays, that the Court held that it might be avoided in Evidence In Eyectment brought for the Lands. 


Cro J. $5. 9. If Tenant in Tail acknowledges a Statute and dies, and thr 

Pl. 3 Conuſee ſues Execution againſt the Iſſue, the Iſſue may have an Afſile, 
Heir (B) pl. AND therein avoid the Statute, and is not put to his Audita Que 
4. Day v. tela. Mich. 3 Jac. B. R. * 10 between Aſbvurnhenm aud Sr. Foby 
Guildford. agreed. | | 1 5 e 
* This VVV 

ſeems to be the ſame as pl. 10. in Cro. J. S. C. 


Cro. J 875. 10. But in this Caſe, the Iſſue at his Election may have an Audit 


pl. 10. 8. C. Querela if he will. Mich. 3 Jac. B. R. between Ajhburuhamn ant 
| St, Fohn ADJUDKeD per Admittance. | 


| 11. Upon a Writ of Extent upon a Statute. if the Sheriff dell 


vers in Extent the Land of a Stranger, the Stranger may have an 


Alliſe, and is not put to an Audita Quercla. 6 A. 2 All. 69. 38 
udged, and there an Audita Quercla brought in this Catc Was a 


bated by Judgment. | 


FX. 3.104 12. I an Intant acknowledges a Recognizance, Statute Fre all. 
(>: or Staple, or Recognizance in Mature of a Statute Stapie, he 


contra that 


| be may have Cannot avoid this without an Audica Quercla brought betore his ful 


it after his Age, becauſe ht 
full 8% na Charta 673. 


8 Nonage ought to be tried by Inſpection. Co. Haß 


* 


1 
pl. 9. Mich. 6 & J Eliz. Harriſon v. Worley held by divers that it ought to be brought within A f. 
—— - And. 25. pl. 54. S. C. held accordingly, and ſays, that in the Regiſter the Form of the Wi 
is ro allege that he is yet within Age, notwithſtanding F. N. B. 104. ſeems to the contrary - --- 
Bendl. $0. pl. 123. Paſch. 2 Eliz. S. C. according ro Dyer and Anderſon. Mo. 75: pl. 299. 
Worley's Caſe, d. C. and it was agreed by all, that the Writ ſhould abate, Bur Weſton tad, th! 
tho” ſo it is where he comes to full Age before Inſpection, yet it he was once adjudged within Age, ther 
the Statute ſhall be avoided by it. 2 And. 158. pl. 87. Arg. S. P. accordirgly.———sS, P. by 
the Ch. ]. Arg. 10 Rep. 43. a. Trin. 11 Jac. e 


1 2 


13 


nv * „ * 


& GP 1 


e 


Mich. 1653. in Caſe of Price v. Goodrick. 
20. Where the Party has a Matter which he might have pleaded to 
the Hire Facias in his Diſcharge, and two Nihils are returned, and 


— — — TURE Es | 
Audita Querela. 321 | 

13. But if an Jnfant bargains and ſells Lands by Deed inrolled ac- 2 Inſt 673. ; 10 lr 1 

| 27 D. 8. he may avoid it when he will, with tra — Mo. 77. Dae 
cording to 27 H. 8. he may „without an Audita lib "Sud 
Querela, becauſe this is real, Co. Magna Charta 673. ſity between | * | | | ; 

| | R i. ja 

zance, Statute, or Fine, and Deed inrolled ; for in the laſt Caſe nothing paſſed by the 9 — 
but all by the Deed before; per Brown and Weſton.— Kelw. 10. a. b. S. P. fer Keble. 


| R 14. If a Judgment be given in an inferior Court againſt B. and a Br. Error, 
Writ of Error is brought thereupon at Weſtminſter, and there the } 
Judgment is reverſed fox Error, and upon the Record it appears that 


J. S. was Pledge for B. in the Baſe-Court for the Debt, a ſpecial 
Writ may be awarded to deliver him. 1H, 7. 12. b. 
15. Note a Diverſity where the Diſcharge comes by Determination of 


the Effate, there the Conuſor needs no Audita Quærela; for if Tenant 


in Tail acknowledges a Statute which is extended, and he dies, his Iſſue 
may avoid it by Entry. F. N. B. 102. (H) in thenew Notes there (a) cites 
38 All. 5. 43 Aff. 18. 


16. A. eutered into a uſurious Bond, whereupon Debt being after= 


wards brought, he made an Attorney and appeared, but was condemned up- 


on a Nihul dicit, and taken in Execution ; atterwards he brought Audita 


Querela, bur it was diſallowed by the whole Court; for it lies nos af- 


ter Judgment upon a thing he might have pleaded before. Cro, E. 


2s. pl. 3. Paſch. 26 Eliz. B. R. Fither v. Banks. 


17. Debtor after Fudgment ſold the Lands, and being unable to pay 

the Money, the judgment Creditor brought a Scire Facias againſt him, 
and had Fudgment therein by Default, and by an Elegit extended the 

Lands of the Purchaſor ; but the whole being not extended, the Purcha- 
ſor had no Remedy but by an Audita Querela. Brownl. 39. Joules v. 


5 


Joules. 


18. If an Infant makes an Obligation, and being ſued an Attorney with= 


out Warrant ſuffers Fudgient by Non ſum Informatus, this is no Cauſe to 
grant an Audita Querela ; tor he thall have Error if he was within Age, 
and it not, then he ihall have rir of Diſceis againſt the Attorney. Win. 
114. Mich. 21 Jac. C. B. Aſhley v. Collins. „„ 


19. It there be a Fudgment againſt 3, and one of them is taken in Exe- 
cution, and atterwards /et at /arge by the Plaintiff”s Conſent, if any of the 


other two be afterwards taken in Execution upon the ſame Judgment, 
he may have an Audita Querela ; but he cannot be relieved on a Moti- 
on in Court, tho' grounded on an Affidavit; Per Roll Ch. J. Sty. 387. 


Judgment againft him, the Court will relieve him upon Motion, 


without putting him to an Audira Qherela ; otherwiſe if a Scire bees 


be returned. 1 Salk. 93. pl. 4. Paſch. 12 W. z. B. R. Anon. 


_—_ 1 od 
— — * a 4 : 


(B) At what Tie it lies, 


I. Stranger to the Statute, wha nis a Purchaſer of the Land, 
| ſhall not have an Audita Querela betore ioxcourtou datt 

him. * x7 Ed. 3. 43. contra 25 Ev. 3. 47. per Pill. 

cited in a Nota of the Reporter, 2 Rep. 13. rags P. by Hanghtin J. Cro J. 56: 


„Pl. 19, Arg. 


I. 134. cites 
C. 5 


* Fitzh Au- 
dita (Mierg- 
1 
Cites 8. $: 


— 8. C. 


es 
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cites 17 Aſſ. & 17 E. 3. 29. and that being warned if he does not plead that another is Term 


who ought alſo to be charged, he never after ſhall have an Audita Querela. 2 Bulſt. 17. Alg 
cites S. C. i 


Fitzh. Audi- 2, If one Man acknowledges a Srature Merchant to another, 

" N who after releates it, and the Conuſor aliens his Land to a Stranger, 

SC 1 8 the Stranger ſhall not have an Audita Quereia againlt the Conu⸗ 
le, betore he hath ſued Execution againft him; tor perhaps he 18 

not Tenant of the Land, and then he ſhall hinder Execution againg 
another, I7 Ed. 3. 27. b. adjudged. 

Fitzh. Audi- 3. So the Feoffee of Part of the Land ſhall not have an Juditz 

11 . Querela before Execution ſued againſt him, though the Conuſce hat 
8“ NY ſued Execution of the Reſidue againtt the Conuſo 17 Ed. 3. 27. b. 

He ſhall not ADJUDACD, | 

have it til! : 

his Lands are in Execution. F. N. B. 104. (G )— Feottee ſhall not have Aud. Quer. till after Es 

ccution. 2 Bulſt. 17 Arg. | 


SAL) 4. Burt if he hath ſued Execution of Part of the Land in the Hand. 
3 & — ro tho” _ of all, he ſhall have an Audita Querela pre 
ok A odic ei. 17 „„ Et : 6 
3 Ds Te the Conuſor being Leſſee for Life, upon an Execution aivary- 
pl. 21. cires d àgainſt him, be returned dead by the Sherift, he tir the Remainder, 
8. C. who is not ſubject to the Extent, thall not have an Audita Querela 
N betore Execution pray d againſt him. 18 Ed. 3. 26. b, 2 
Firzh Au- 6. The Conuſor of a Statute thall have an Audita Querela beſore 


dita Quere- Execution ſued. 17 Ed. 3. 43. . 
la, pl. 8. cites : 


S. C. —— An Audita Querela, Quia timer, may be maintained before any Execution ſued. Co. 
Litt. 100 a.——3 Rep. 13. b S. C. & S. P. cited in a Nota of the Reporter. S. C. cited Arg. 
2. Bulſt 17.8. P. agreed Win. 23. Mich. 19 Jac. in Caie of Grubham v. Cooke. 8 


' Firzh. Au- 5. So his Heir ſhall have it before Execution ſued. 17 Ed. 3. 43. 
dita Quere- adjudged, | | 1 
la, pl. 8. cites. 5 | 

8. C.—— 8. C. cited in a Nota of the Reporter, 3 Rep. 15. b. 


Firzh Au- 8. The Conuſor or his Heir fhall have an Audita Quercla betore 
8 the Suit upon the Statute is commenced. 17 Ed. 3. 43. 

Ces 9. Ik the Conuſee of a Statute ſues Execution, the Conuſor ſhall 

a have an Audita Querela aſter the Day of the Return, àltho' the Mrit be 

— 2 if he avers that Execution is done. 39 Ed. 3. 30. b. 

Br. Audita 2 Tf in Treſpaſs it be found for the Plaintiſf by Miſi Prius, and 

Querela, pl. after, before the Day in Bank, he releaſes to rhe Detendanr, the Dcieir 


8 dant before Judgment ſhall aot habe an Audita Quercla upon this 
- Cort. Halls, Releaſe ; for perhaps he will not have Judgment thereupon, 9. 
_—__ CCC -O----- CY 9 

he ſhall ne- | | | 

ver have Aud. Quer. before Judgment, but Paſton e contra; and Brooke fays, that Ex hoc viderur 
that he ſhall not plead it; and alſo that he ſhall have Aud. Quer after Judgment, to prevent Ex— 
cution.— Fitzh. Audita Querela, pl. 13 cites 8. C. —S, C. chted and agreed per Cur, Where 
upon it was urged, that then it would be impoſſible for them to bring an Aud. Quer. before they ate 
talen in Execution, for that the Plainttff will Ser [udgment ſigned, and take Out Execution on 4 
ſuddain, and behind the Defendant's Back; whereup en the Poſtea was ordered to brought in, to {ce 
if Execution were ſigned; and Hale Ch. |. at another Day ſaid, that if an Aud Quer. was brought 
after the Day in Bank, tho' the Judgment was not entered up, yet the Court would make them ent! 
it up as of that Day, ſo that they ſhall not plead Nul Tie! Record. 1 Mod. 111. pl. 5 Trin. 26 
Car. 2. B. R. Lampiere v. Mereday. 3 Reb. 291. pl. 14. Laufier v. Mereday, S. C. 


13 
vo 


Til 
Ty 


5 11. A Writ of Exccution. with an Exteudi Facias, its 19 
>< Þ- Statute Merchant, and the Writ is nor 1ecurned, the Cuniiac f) 


20. Cites 9. 


. * 142 
+a % —__ 


8 


Oguell, àbnutted. 


he was warn'd he might have pleaded the Relecaſe upon the Keturn of the Scire Facias. 


N. 
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have an Audita Querela, upon a Surmiſe that the Term is incurr'd, C. and ſays | 
notwithſtanding the Writ was not return d. 39 ED. 3. zo. ' that the Co- 


nuſor ſaid 
that Execution cas not made, and prayed Ven. Fac. upon Audita Querela, and it was granted, not- 


withſtanding the Writ was not returned. Br. Audita Querela, pl. 26. cites 39 E. z. 2o. 
* This Word (Not) is in all the Additions of Br. but it ſeems it ſhould be omitted, and it is not 


in the Year Book, and the Words in Roll (that the Term is incurred) intend, that the Execution 
was made before. 


12. A Man condemn'd in 1001. in Excc:tion, pleaded Acquittance after 
the laſt Continuance, and it was ſaid that he ſhall have Scr“ Facias in the 
ſame Term, and Aud:ta .Onerela in another Term, and atter he found Sure- 


ties to go at large. Br, Audita Querela, pl. 28. cites 21 H. „. 30. 


(C) In what Cafe. At what Time. 


1FATDERE the Party might have pleaded the Diſcharge, and * Br. Audits 


hach Jurceated his Lime, he ſhall never be help'd by Audita Werc!a, pl. 
Quercla. 45 ED. z. 20. Tr. 3 Ja. B. R. between + Randa! and S. c 


7 ro. J. 29. 
pl. 7. Ognel 


v. Randol, S. C. but S. P. does rot appear. — —8. P. held per Cur. accordingly, becauſe it was his 


Laches that he did not take Advantage of it by way of Plea. Godb. 257. pl. 355. Paſch. 12 Jac. B. R. 
Cowley v. Legat. 
Ibid. 113. Judgment accordingly. Mich. 1658. B R. Robinſon v. Banbrough. 
by Bridgman Ch. J. Sid. 43. pl. 1. Trin. 13 Car. 2. C. B. | 


2. Ik upon a Scire Facias upon a Recognizance the Party is return'd * Br. Audita 


warn'd, and he makes Default, he (hail never after avoid it by Judita 8 
Querela, becauſe this Recognizance Was upon Condition, which he 


hath pertorm d, or tor other Matter, becauſe he had Day to anſwer. 


18 Ed. 3. 20. 21 Ed. 3. 13. „ 


3. But after a Fieri Facias, or Elegit, an Audita Querela lics in the Br. Audita 


Caſe aforeſaid, becauſe he had no Day to antwer. 43 Ed. 3. 20. Cercle, pl. 


| | | 12 cites 
S8. C. & S. P. If the Plaintiff takes ont a ne Scire Facias within the Year, quiere if the Defendant 


all not have an Audita Querela, Gouldsb. 171. pl. 191. Hill. 43 Eliz. in Caſe of Foe v. Balton. 


4. Ik upon a Scire Facias to have Execution of Damages recovered, Hob. 283. 


the Detendant is returned warned, and he daes not came, he tail ne⸗ pl. 362.5 C.. 


ver avoid it by Audita Quercla, for that the Blaintift hath releaſed ; Se, op 


> cites 12 H. 


bccauſe it he was warn d, he bath turccaſed his ime; and it he was >. to be held 


not warn'd, he hath his Remedy augainſt the Sheri. 21 Ed. 3. 13. b. accordingly. 


Dobarts Reports, Calc 361. in Hani and Aas Cal, = oP XN: 8. 


104-{1) it 


Frowike. Kelw. 23. b. 24. 4, Paſch,. 12 H. 7. ——8. P. Ibid. 25. a. per Vaviſor, in S. C. — 8. P. 
held accordingly per Cur, obiter re E. p. Paſch. 24 Eliz. B. R. in Marſhall's Caſe. A 


Vun recovered in IJ it of Annuity, and after relea led to the De fendant, aud then Hue. l Freri Fai at, Ad 
ine Defendant brought Audita (Werela, aud had / enire Facias returnalle Octabis Hill. If the PI 
in the Aud:ta Querela does nat come at tie Day, but tle other cemes there by fone the Party, who Ws con- 


demn'd, has loſt the Advantage of the Deed for ever. Br. Audita Querela, ph. 22. cites 8 


5. But in a Scire Facias ta habe Execution ok Damages reca⸗, Firm". au. 


vered, or of a Reconniance, ik upon a Return of the Sheriſt aue 


5 F. Cite. 


he hath nothing by which he may be ſummoned, Crectition be 5 © & > b. 


granted, pet an Judita Qucrela lies upon the Releaſe of the JIlath- accordingly. 


tiff 


And to relieve afterwards is «gainſt the Rules of Law. Arg. 2 Sid. 109. and 
S. P. accordingly 


2 
— „ „ — ASS on p . as 4 | CT — wy — 


8 5 1 7 


31. Cites 


* 
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4 3r. Audira tiff made before ; for upon the Return he han no Day in Court tg 
g. C' bat plead it, and there is no Default in the Syeriff, upon which he may 
8 P. does Wave his Remedp againft him. 21 ED. 3. 13. b. adjudged, + 45 
not appear, b. 27 2 3. 82. b. 5 

— When | | | 
one is condemned by Default, and had no 4 in Court to plead in his Diſcharge, Audita Querela li 
Cro. Eliz 25. pl. 3. Paſch. 26 Eliz. B. R. per Cur. obiter, in the Caſe of Fiſher v. Banks. = 

If Execution upon Scire Facias be taken by Default upon 2 Nihils returned, if the Returns are falſe th 

Party may have an Audita Querela. Cro C. 528.by Crooke J.-—S. P. by Roll Ch. J. Sty. 372. Tria. 
1653. ——8. P. Hob. 283. pl. 362. in Caſe of Hannor v. Maſe. ; 


4 


Br. Audit, 6. Ik the Conuſee makes an Agreement with the Conuſor, and deli 
Querela, pl. ers to him the Stature in lieu of an Acquittance, and after gets the 
Starute, and extends the () Land, and thereupon the Conuſor prays a 
* Fol. 307. Re- extent, becauſe it is extended too low, and this is granted, ànd 
ad © the Land re.extended to deliver to the Conuſee, the Conuſor ſhalt 

r dine lv not have an Audita Querela upon this Patter afterwards, becauſe. 


accordingly. 


.—Fir:b. this is contrary to his Prayer before to have it re-ertended, by 


 Aſfiſe, pl. which he admits it extendible. Dubitatur 43 Aff, 18. 


351. cites 


ST 


Firzh Au. ». If Execution be ſued upon a Statute-merchant or Staple, an 


dira Querela, Audita Querela lies upon the Releaſe of the Plaintiff before, be: 


zs cite cauſe he had no Day in Court before to plead it. 21 ED. 3. 13. b. 


Br. Audita 8. In Treſpaſs Or other Action, if it be found for the Plaintiff by 
Quercela, pl. Niſi Prius, ann after, before the Day in Bank, the Plaintiff releaſes to 


27. cites 36 - 5 
H 6. 24 the Defendant, and after Judgment is given for the Plaintiff, the 
S. P._ Defendant ſhall have an Audita Querela upon this Batter, becauſe 
S. P. if the he could not plead the Releaſe at the Day in Bank. 6 R. 2. Audita 
Plaintiff Querela * | Is Oe | CRE ls 
prays Judg- 5 9 SN 1 5 
ment and ſues Execution thereupon. F. N. B. 104. (A) and Ibid, in the new Notes there (a) gives the 
ſame Reaſon that he cannot plead it at the Day in Bank, and adds, that before Judgment he cannot 
have an Audita Querela to ſtay Judgment. 9 H. 5. 1.-———A. recovers the Arrearages of Rent againſt 
B at a Niſi Prius, but before the Day in Bank A. releaſes to B. all Demands ; Hubbard ſaid, that it it 
had been in the Caſe of the King, the Defendant at the Day in Bank might have pleaded that, for he 
cannot have an Audita Querela _ the King ; but otherwiſe in Caſe of a common Perſon, Noy. 
26. Mich. 15 Jac. C. B. Ford v. Mead © OE 1 3 
In Eje&ment after Verdict at the Niſi Prius for the Plaintiff, the Defendant at the Day in Banco plead- 
ed a Releaſe of the Plaintiff meſne betwixt the Verdict and Day in Banco. Reſolved, he had not Day to 


pleadit, nor had he any Remedy if the Plaintiff ſued Execution, but Audita Querela. Cro. J. 646, 


pl. 10. Trin. 20 Jac. B. R. Stamp v. Parker. It a Releaſe be made to the Defendant between Ver- 
dict and Judgment, he cannot plead it becauſe he has no Day in Court, but muſt help himſelt by Audita 


Querela; Per Hobart Ch, J. Hob. 162. 


Note, it is 9. If an Infantbinds himſelf in a Statute- merchant or Staple, he ſhall 


_ neceſſary have an Audita Querela during his Nonage to avoid it, and afterwards 
that he bring 


+ ooh; he ſhall have an Audita Querela after his full Age to avoid it upon that 
chile under 
pg but he Matter in Fact. F. N. B. Ds 1) 1 95 5 


hall not a- | 


void it by Plea, ſaying that he was within Age generally. Ibid, in the new Notes there (a) cites | 
17 E. z. 76. Dy. ys. F E. 3. Aud. Quer. 26, 27. 18 E. z. 5. 29. 6 E. 3 29. and ſays, ſee Kelw. 10. per 
Keeb. Quzre. 26. & 6 EI, C. B. Harriſon v. Worſley ; Judgment reverſed, durante Minorirate. _ 
Aud. Quer. lies for an Infant who entered into a Statute Merchant or Staple during his Nonage, if 


he be yet within Age. F. N. B. 105. (D) ſays it appears in the Regiſter. 


10. If there are two Tertenants, and one of theim only is warned, if he 
does not plead that there is another Tertenant who ought allo to be charg'd, _ 
he never after ſhall have an Aud. Quer. Per Haughton J. Cro. J. 507. 
pl. 19. Cites 17 Aſſ. & 17 E. 3. 29. 9 N 2 

11. If both Plaintif and Defendant make Default at the Scire Facids, 

pet Aud. Quer. lies on a Releaſe made before; contra it the Defes- 
| | | a 


by 
8 (0 
the 
auſe 
dita 


5 the 


annot 
painſt 


if it 


or he 
Noy. 


Nead- 
Jay to 
646. 
n Ver- 
\udita 


{hall 
ards 
that. 


| cites 
10. per 


ige, if 


if he 


rod, 


3 
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dant makes Default, and the Plaintiff appears. F. N. B. (I) in che r 


— _ 


Notes there (b) cites 21 E. 3. 48. and 24 E. 3. 24. 


12. If a Man be in Execution in C. B. upon a Statute-merchant, and has 
Audita Querela, and after is in Execution in B. R. upon the ſame ta- 
ture, by Which. the Record of C. B. 15 removed there, therefore he ſhall 
have a new J/iudita Onerela 3 tor that which was ot Record in C. B. 18 
not of Record in B. R. Br. Audita Querela, pl. 42. cires 29 
Afl. 41. | | 


13. If at the Plaries in Replevin the Sheriff does aothing, by which 


' Proceſs of Contempt Iſſues againtt him, and to make Replevin, but not to 


attach the Detendant, by which he returns Averia Eloagata, wherefore 
Il ithernam iſiues, and at the Day the Plaintiff will not make any Plea, 
the Detendant thall have Audita Querela ; tor he cannot have Returno 
habendo, becauſe he has no Day in Court; Per Holt. Quere. Br, Au- 
dita Querela, pl. 43. cites 44 All. 15. | 5 
14. A Man e hs Goods to N. N. and a Stranger takes them, eve- 


Ty one ol them, Viz... the Bailiff and the Owner, ſhall have Treſpaſs or 


Ditinue, and it the one recovers, he thall have Audita Querela againſt 
the other who ſued before. Br. Audita Querela, pl. 32. cites 5 H. 
; 15 A Man who was 1½ Execution for Damages recovered in Treſpaſs 
brought Audita Querela upon Releaſe ot the Plaintiff, and admitted 
that it lay well. hr. Audita Querela, pl. 35. „„ 

16. It a Man has .\rvitrement to plead meſae between Verdict at the Niſi 
Prius and the Day in Bank, he cannot plead it; for he has no Day in 


Court to pleud ajter Verdict, but he thall have Audita Querela ; but in 


the Cafe of the King he may plead it; for Audita Querela does not lie 
againſt the King, nor other Action Br. Audita Querela, pl. 45. cites 
21 83. . 55 „%% ms 

19. After Abatement of the Writ by Variance between the Aud. Quer. 
and the Record, there in a New Aud. Quer. ſued according to che Re- 
cord, he ſhall have a Superſedeas to ſtay Execution &c. tho' he had a 


Supertedeas beiore in the other Aud. Quer. which was abated. F. N. B. 
104. (R) FCC 5 


18. An Infant acknowledges a Recognizance upon Inſpection; Upon an Cro. J 59 
Audita Querela he is judged within Age, and has a Scire Facias againit pl. 5. Hill 
the Conutee ; and upon 1 Nihil returned it is judged that the Recog- Nas B. K. 
nizance ſhall be diſcharged, whereas 2 Nihils ought to be returned, or Wale, S C. 
a Scire Feci, and theretore this Judgment was reverfed by a \\ ric of and Judg- 


Error, and tne Infant now 18 of full Age, and he cannot have a New Andirament rever!- 


Ounerela, vet He all have a ſpecial I rit reciting the whole Mattei, and ſo ed accord-. 


hall be relieved. Altho' Judgement be reverted, the Depolitions oi the No 18 
Witaeties remain. fenk. 322. pl. 30. e Randall v. 


Wall, S. C. 


and there another Error was aſſigted, Fecauſe a Scire Facias was awarded where it ought to have been 
a Venire Facias, and that for thole Errors ſudgmeut was reveried ; and that upon his bringing a New 


Audita Querela in B. R. ater his coming to ful Age, which happened pending the Writ of Error ; 


the Court held, that be cou) d not have an Aud. Quer. again upon tne firſt Inſpection ; for the | adyges 
| ought tO judge upon their oon Inſpection, bur ac that ] 1me no Judgment was given or entered. 


Yelv. 88. 8. U. adjudged that the 2d Aud. Quer. docs not lie; for the judgment of the Reyer ſil i; 


General, and not for ary ſpeciul Cauic, but that the Party ſhall be reſtored to all that which he loſt by 


the firſt Judgment, and ſo the Recogatzance ſet on Foot aAgraln, Beſides, the Judgment of Inſpectio ', 
tho' it be only an Award, yet it 15 of no Force but only in the fame Cart where the Proof per Fettes 
and the Inſp: &ion was; and this docs rot cone lude Vit Tudges of 3 R. bur that they ought to have a 
Re-Inſvection, which cannot be in this Cie, becauſe the Plaintifß is now of fall Age; And further, 
it in this Caſe the Plaintiſt being within Ae had brougut a New Aud, (mer. in CB he ought to 
ave been inſpected De Novo, becaule it bs 4 New Original, aud all the former Proceedings are dit 


lol ved by the Reverſal of the Judgment Qued Nota. 


19. In an Audita Querela it was reſolved by the Court, that 11 Del it 
e Mought «pon an Oslig ation, and Iſſue Crivom Nehrl debt) ir found for 


4 © fs 


— 


— 
——— — 
— — 
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the Plaintiſt, now the Defendant ſhall not have an Audita Querela apon 
a Surmiſe that it was a uſurious Contrat?, tor he might have pleaded chat 
in the Action of Debt. Noy. 123. Cook v. Wall. 


Pe CEN TETITER 


(D) In what Cs it lies. 


Br. Audita 1. II the Conuſee of a Statute ſues Execution betore the Dav given 
Querela, pl. by the Defeaſance for the erlormance of the Condition, al- 
sche, tho the Condition be after vroke, yet an Audita Qucceia lies, be. 
1 fade: cauſe he ſhall avoid it, for he has crtended the Land veivor? h ture, 
ment was And ſo it tsa Prejudice to the Conuſor. 46 Ed. 3. 27. b. 

prayed of 5 

the Writ, & adjornatut, | 


Where Exe- 2. Tf a Man recovers a Debt, and before Execution releaſes ta the 
_cution 15 er- Recoveree, and after ſues ſuch an Execution, in which the Releaſe is 
roneouſ] 3 b 3 12 
aft not pleadable, an Audita Quereia ties. 7 0. 6. 7. 

Vatter Ro | | | 
e Diſcharge, the Party may have Audita Querela. Mo. 4353. in Caſe of Hobbs v. Tad :aftle. 


3. But 1 had been other ways if the Releaſe had been after Execu- 

| tion.. 8 „ F 
+ SeeTit. 4. Ik A. be in Execution at the Suit of B. and after A. eſcapes 
CO with the Conſent of the Sheritt, which is a voluntary Eſcape, and: af 
1 a EO ter A. returns to the Priſon, and the Sheritt keeps him in Priton upon 
+ Cro. E. the ſaid Execution, and thereupon A. brings an Audita Querela 
iS. pl. 4. againſt B. he ſhall not be dilcharged thereupon, becauſe it is at the 


1 8 Election of B. whether he ſhall be in Execution at his Suit or not; for it 


1; B f. ts no Diſcharge of the Sheriff that he hath retaken him before the 
and 439. pl. Action brought by B. it he will bring his Action again him; but 
55. Mich. 37 A. ſhall not put B. to his Action againſt the Sheriff agaitiit his Will; 
< © Su, for perhaps the Sheriff is not able to give a Kecompence to B. aad 
v Ridgeway, [o A. ſhall Have Advantage of his own Wrong. IIill. 10 Car. B. 
8. C burs Rot. 1622. between * Trevillian and the Lord Ruberts, adjubged in an 
F do ono Audita Querela, in Arreſt of Judgment, alter a Verdict lar the 
NEL Pn, by which it was tound that the Sheriff voluntarily (if 
352. 8. C  fered him to eſcape. Vide Co. 3. Rigerooy 52. b. ſeems to be the 
but S. F. does M . OI. CD; 
not appear. | Te | | 5 . wn 
—Poph. 41. Geilles v. Rigeway, S. C. but S. P. does not appear See Tit. Execution, (C. a pl. 
6. S. C- S. P. Arg. Cro. E. 102. in pl. 9. 5 1 


Wherethe 5. Ik a Man in Execution upon a Judgment for Debt or Damages 
TOR be delivered out of Execution by the Sheritt or Sadler, who hath hin 
chat the De- IN Execution, wich the Affent of him who hath him [ür tor whon 5 
fendant in 18 in Execution, and after, by Calaur of this Judgment, he take. 
Execution bim again, and Puts him in Jin, an Atvita Querela hies por 


0 him to a This Matter, and thereupon de thai be Bekorted. Tria. 24 Cu. 
Tavern out B. . between Welvy aud Audlre s, Adzüügeg. Jutratur Trin. 2 
of the Rules Car. Not. 1706. | | | 

without a Te 7 — 

Keeper or Rule of Court, in order to come to ſome Agreement with him, but becaute no Agreement 

was made, the Plaintiff took him again on the fene Execution, and the UDetendunt brought an Audit 

Querela, and adjudged well brought; for the Execution was diſcharged b. the Priongr's going a: Lag! 


Sty. 117. Trin. 24 Car. B. R. Walker v. Alder. 


. 


— 
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—— | N e — 5 | 
6. I A. hath a Judgment againſt B. fur Oebt or Damages, and Jo. 233. pl. 


1 after A. extends the Land of B. for his Debt, and atter athigns over 2 dre 
© the Land extended co C. tor all his Eſtate therein, and after A. releaſes bis f 80 


bur ſays not 


to B the Judgmenr, in this Caſe B. upon his Releaſe, ſhall have an againſt 
Judita Quereia agatiiit C. the Aulgnee, and therein avoid the Ex- whom ir was 
tent, becauſe A. notwithitanding the Alſigament, continues Privy to brought, 

the Judgment, and after the Alugnment might have acknowledged 8 oo 84 
Hatistaction or tye Judgment, and fo have acicated the Eſtate of < 
the * Allignee, and this Kcleale is all one as if he had acknowledgd * ol. 358. 
Satisfaction ok the Judgment. J2Iaſh. 7 Car. B. U. uetween — Db 


lower and Hlger, udjudged upon Oemurrcr. ELEC. 


ſays 1t was 


Lk, 


TY | demurr'd, becauſe the Autita Querela was brought againſt A. whereas it ought to have been brought 

. againſt C. but adjudged well brought. See (H) 12 H. 4. 6. 15. contra, 

855 7. Ik A. the Conuice of a Statute- ſtaple, brings a Detinue againſt B. F. N. B. roa 
ſor the Statute, who prays Garnillunent againtt C. the Conufor, who (D) in the 
comes and picads, and the Plainrtti recovers by JUDgment, and C. Go hy, 

the Garniſee brings & Mrit of Error, and pending tae Writ of Exror cires - H. 6. 
he b the Dekendant, either voluntarily or by Award of the Court, deli- 42. S. C. as 


cery, and the Body of C. is taken in Execution tiereupon, it ſcems e eos 


: 3 „ . 3 > | | he Er | 
before the Zubg. ant is reverſed upon che Writ of Error, C. tipon and Ecru. 
lis Patter caundt have an Uibita Querela in Chancery, becauſe tion, be can- 
the Execution in Chancery is collateral to the Proceedings in Banco, . 88. wrt di : 
u- tho the Delivery at the Statute to the IDlaintiff was Error, if by ag e e 


award of the Court; and it it was by the voluntary Delivery of the the reverſing 


18 vers the Stature to. who fues Execution upon the Statute in Chan- !<!91ved, 


es Oetenvant, a Brit 97 Oifreit fits agaiit him. Vide 7 0. 6. 41, 42. the Judg- 
af | dere by the Court to fhew his Batter in Chancery, N 
on the Execution had on the Statute; but it ſeems the Connſes is pur to his Audita Querela——Þr. Error, 
eld | pl. 65 cites S. C. bur mentions nothing of the Audita Querela, — 8. C. cited 5 Rep. 95. b. in the Caſe 
he i of Executions, and the Reporter was of Opinion that he might be help'd by Audita Querela.— 8. C. 
. cited 8 Rep. 143. b. and the Reporter is there of the ſame Opinion, as to the Audita Querela.— 
„ | = 

; See (E) pl. 15. 

1 8. Bur in the ſaid Caſe, if upon the Writ of Error the Judgment in This is men- 
= dhe Detinue be reverted, it [cem the Contuee hail be anden u2an an Janet tn x 
- Audita Quereia in Cyancery upon this Pacter, alths' by toe Zever⸗ „ Re. 
3 1 tat of the Judgment k che Execution 15 nor avolded, being caltatcral porter, 5 | 
al do the firſt Jüdgment. Co. 5. He's C/, 90. U. held figon rhe that if frems 


the | Book of Is 7 Þ), 6. 41, 42. to him that 


in ſuch Cat: 


the | he ſhall be aided by Aud, (mer. gr. Error, vl. 66. cites * II. 6. 42 ind in the Year Book 
8 it is 42. a. b] —S C. cned per Cur. 8 Rep. 142. b. & Ibid 143.5. by the. Reperter, where he Re- 


1 


. — 1 — Md . „ * . 222 * 7 * by , 
peats, and continues his former Opinion, that Audita Quereia lies; decauſe the Cauſe and ground of 
the collateral Action :“ difproved and defrrovel hy. the Reverſal of the tir judyment, and the firlt 
Plaintiff reſtored to his frit Action, upon which he may have jult and due Remedy. 


97 ; | | . » 11 3 2 „' 8 785 12 ö Quere a 1. 
NES Hand upon certain Conditions betticen Je Commer ann Coniulec, 1f'< I, 
Ji: B. before the Conditions periormed, deltvers bu TO che Conulee, and CG AB d-1avs, 

" . . 5 Heel io ( * 1789 hniaye zu % A . | 
195 ines Execution, dere Whether he Conutor map have an Auditq ir cem chr 
1 8 ö 2 2 Tos A Aa Pe wy SV} 271 5 210 ' TIES all 708 : | Yo (. N. ( 4 
5 Querela upon this Watter, or taccher he be pit ca bis TIE 01 Dil- Aftion e. 
TER air Ain JT PRETTY WIS TT Fe COSTELLO OY LT 88 ANDITIANG ELSE 
wo — cen against B. for the Owmoery ec cge Statnec detöre tec CONDITIONS r N —— 
8. „ Pertormed. 12 DO. 4 6. 15. Dia Qusrrta urs. for the At 

2 | | | dit Hassel 

cannot be brought but ag inſt him who 15 Party to the R ecord, unleis it be in ſpec! I Cates: 

Fitzh. Audita Queretr, pf. rr ettes S. G. — hr. Anita (Jercla. pl. citas 235 5. % bat 8 
ment Opinion of all rhe_ Juſtices ſeemed, that the Audit Aerela did not . . F. „3 bays, 
Uutbe the Conuſor ſhall have an Audit neren. | 2 

I J J if 
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The princi- ADJUDKeD upon a Deinurrer. Intratur Trin. 13 Tac, B. Z. 


and the Bail were diſcharged. | 


field's Caſe, 


Blomeh-Id 


I'. does not appear as to the Aud. Quer. but ſeems to be that Aud. Quer does not lie Cro. E. 478. 


5 pl. 355: a Sattistaction. I2obart's Kkeports, 3 
ene . | | | 


_ that the Audita Querela was well brought, and that becauſe he could nor have pleaded the ſpecial Marte: 


328 Audita Querela. 
After Judg- 10. If the Principal by taken in Execution upon a Judgment, and 
„ent agamſt After a Stite Factas return, arcocbing ro che Courte, fuagmenc 
the Lare 15 given againſt rhe Bail, and thercupon he 1s taken in Execution, and 
7 after the Principal is delivered upon an Audita Querela, becauſe tte 
3/501 a Scire Recoveror hath acknowledged Satisfaction &. in this Cafe, tho the 
Facias was Recognizance was forkeited by the Bail, by nat bringing in the Dan 
, e lng Lipal at the Time appointed by Law, yec tatulich as che Judgement 
pan Rep and Execution againit the Bail depends upon the Ju igmeat againit toy 
brought the Principal, and He was but a Securty for the JPay.cont of the Ma. 
/a/t Judg- ney, of which the Recoveror is ſatisfied, the Bail wall be dicharged 


yt as bp Confequence, JAaſch. «5 Car. 2. R. between 1 £99465, 


— —.::::: .. 


pal Judgment Rot, 36. 

was after- BY | : | 

evards reverſed in Error, and thereupon an Audita nere was brought by the Bail, and th Court ne!! 
it well brougnt; for that the Judgment againſt the Bill is Peaſe dependent on the firſt Juie nents Whine! 
rendered the Bail liable; and that being ſer aſide, tha BA vug at to be diicharyed. Gro. . 645. pl. 3. 
Mich. 20 Jac. B. R. Appeſly v. Ives ——Palm. 187. Appefley v. Gene, aliss Geve, 5. C. ach rity, 
Ibid. 301. Mich. 20 Jac. S. C. adjudged for the Plainritt in the Auditu Quere. — Jenk. 519 pl. 21. 
S. C. accordingly. 2 Roll Rep. 254. Green v. Legris, 8 P. held accordingly, and ſeems to be S. C 


5 Rep. 86. 11. Jf A. and B. ate bound in an Obligation jointly and ſeverally, 
Zßlun, and Judgment given againſt each upon ſeveral Actions brought, and 
Mich. 3s & both taken in Execution, and after A. eſcapcs, yet B. ſhall not be 
39 Eli, B delivered upon an Audita Quereta; tor tho' the Obligee may have 
R ——-Mo. an Action againſt the Sheritt tor the Etcape, pet till ye is actually 
4% U 53+ tatisfied, the other ſhall not have an Audita Querela; tor perhaps 


«. Wye, the Sheriff is worth nothing. Co. 5. 8/0/19, 86. b. 
S. C but 8. | : | | 5 


pl. 9. Bloficld's Caſe, 8. C. Gau dy and Fenner J. (abſentibus alits) held this no Cauic to diſcharge 8, 
bid. 555. pl. 10. Blomfield v. Roſu ick, S. C. and Popham, «lench, and Fenner (ablente 
G.wdy) held that this was no Cauſe to diſcharge the other by Aud. Quer. — - Ibid. 575. pl. 14 8. 
C: was moved again ; and Popham thought that B. was relicvabie by the Aud. Quer. but Gawdy and 
Feuer c contra, & adjornatur. | | | 


Fol 2. bl. 12. If two are bound in an Obligation jointly and ſeverally, and 
3 Judgment given againſt each in two ſeveral Actions, one in Banco, 
""emporis, the other in Banco Regis, and after one is taken in Execution in Banco 
bur mentions Regis, and After an Execution is taken in Banco againſt che other by 
5 S. by Elegir, and Land and Goods Delivered in Execution thereupon, he 
AE that is in Execution oy his Body in Banco Regis ſhall ve deliver'd 
Godb. 25. Upon an Audita Querela, becauſe the Exccution upon che Elegit ts 


Jac. B. R. Cowley v. Legat, 8. P. and ſeems to be S. C. and the Opinion of all the Juſtices was, 


in Bar.. Cro. J. 338. pl. 3. Crawley v. Lidgeat, S. C. adjudged per tot. Cur, who delivered then 
Opinions ſeriatim Roll Rep. 8. pl. 10 Cowley v. Lydiat, S. C and it is faid in Marg. th: 
Judgment was for the Plaintiff 2 Bulſt. 97. S. C. adjudged accordingly. hut by Crooke |. 
it he, againſt whom the firſt Judgment was given, had reverſed it by a Wrir of Error, peradventure 
the other Party being taken by Capias, ſhall have no Benefit by ſuch Aud. Quer. but Dodderidge J. 
e contra. 2 Bulſt. 100. in S. C. : | 

Two entere:l into a Recognhance, and Comniſee extended the Lands of one of them by Elenit, and attire 
warus took the Body of the other in Execution, who brought an Audita Quercla, and Wis diſcharged, 
becauſe the Land of the other being extended for the ſume Debt, that ſhall be intended a fall Suh 
faction for the Debt. 2 Bulſt. 95. Trin. 11 Jac. B. K. Cowley v. Lyacor, Cro.J.3:3.pl2.Fdcl 
12 Jac. B. R. Crawley v. Lidgeat, S. C. & S. P. ard the Piaiatiff was diicharged —Godb. 25. pl. 355 
Cowley v. Legat, S. C. and held the Audita Querela well brought. —8. P. mentioned by Coke Ch. J. 
as ruled accordingly, and ſecms to intend S. C. Hob. 2 pl. 3 incerti Nominis & Temporis. ——Ibid 
in Marg. cites the Caſe of Cowley v. Legate. : 


A Judgment 


22 ——ů ů— ·—— — — 
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611 Cn 1 3 


A. the * Bail, and upon two Nihils returned in Banco judgment is ', 
given againſt A. In this Caſe A. may have an Audita Querela, upon 
a Surmiſe that B. died before any Capias ad Satisfaciendum ſued our Thompſon, 
againſt him, by which he was diſcharged in Law, and thereupon A.“ C. 4. 


Fo! 509. 


is to be dilchur eb. becauſe the Recogntzance of d. (which 18, that lege — MW 
B. ſhall render his Bodp, or pay the Conde mnation) is not tor- Nis Ke. [ef 


feited till a Capias be returned againſt the Jrincipal ; for he ts not for the 
bound to render his Body till a Capias be returned, and tho two ein 
Nihils be recurn'v, und thereupon Judgment is given againft the ©,..:. © 


pf — (Querela, 
Ball, ſo that the Judgment 1s not erroneous, pet becauſe the Bail by Roll Ch. 
had no Summons, he ſhall be reccived to aver this in an Audita J. #»d 
Querela, he nor having any other Remedy, Paſch. 1652. between 16mg 
2 onpſon aud Barcick, {ntratur ich. 1651. Rot. 472. |  Jerman dif. 


ſentiente, 


fore it could not be ſaid to be all one as if the Party had appear'd ; for if he had appear'd the Caſe would 
have been otherwiſe, - Raym. 19. Arg. cites 5, C. accordingly ; but thit upon a Scire Facias re- 
turn'd Audica Querela would not lie, cites Mich. 1657. B. K. Kilburne v. Rack. In the Caſe of | | 
Lampton v. Coliingwood, Cumb. 325. Paſch. 7 WW. 3. B K. Holt Ch. J faid that he did not approve the . 4 
Cafes of Hunt v. Gunnil, in 4 Le [24] pl. 56. and [Cockeine v. Yawkins] Cro. E. 730. but pre- 

ferr'd the later Authority of Barcock v. Thompſon. - 7 e 

Execution ought not to be ſued againſt the Bail till a Default be retuen'd againſt the Principal. 
The Recognizance of the Bail is, That the Principal ſhall vield himſeif &c. and this is intended 

to be upon Proceſs awarded agat' ſt him; bur no Proceſs being awarded againſt him in his Life, 

it is im poſſibbe he ſhould yield his Body to Priſon being dead, and therefore the Bail is diicharged; per 

Popham, Gawdy, and Fenner; and fo they awerded Judgment for the Plaintiff in the Audita Querela. | 
 Gouldsb. 17 4. pl. 108. Hill. 43 Eliz. Hobbs v. Fadcaſtle. Mo 432. pl. 607 80 adjudged ac. | FL 


cordirp!ly,——— Cro E 597. pl. 1 S. C. adjudged accordingly —-—Jo 29 favs the Precedent of rhis | 
| Caſe was produced in Court accordingly. S. C. cited as adjudged accorcingly, Hutt. 47.—Noy 
$7, cites 8. C. ty. 324. cites 8. C. 


14. It Tenant in Tail be bound in a Statute Merchant, and the Land is 
extended. by it by Elepit, as the Motery which the Tenant in Tail has, 
and alter the Tenant in Tail dies, the e in Tail way eater ithout Au- 
dita Querela, Br. Taile & Dones &c. pl. 22. cites 33 Aff. F. — 

15. A Man recovers by Afiſe, and after is re-diſſciſed & rhe firſt Dije 
ſeiſor, and then he releaſes all his Right to the Diſſcyor, awd ater brings 
Re-diſſeiſiu, the Diſleiſor cannot plead the Releaſe; ior it is only Inquett 
of Office; but by ſome in this Caſe he thall have Audita Querela, And 
lo ir ſeems that in ſeveral Caſes, where a Man 4:5 Bar to plead, and has 
#0 Day in Court to plead it, he thall have Audita Querela. Br. Audita 
Querela, pl. 30. cites 40 All. 23. 5 Pe: 

16. Audita Querela upon a Statute to pay 60 J. and the Indeature ddt, r. Condi- 
to pay 40 J. and to do certain other Covenants, and that then the Statute tts, pl 2. 
thall be void, and ſaid that he had paid all except 101. as appears by e e 
quittauce, and of the 101. be ſhew'd that he had paid Part jor the Duc u- 
dant, and Part in Reparations at the Command of the Defendant, which 5 
Was uot bound todo; and well, per Judicium; quod nora ; and theres 
it fees that this is a Payment to the Delendant himſell by another 
Hand by Implication 3 quod nota. Br. Avowry, pl. 6. cites, 55 L. 

13 ; 
4 ” py Hite 


- * 
— 


| 5 __ and Ask ab- : | F | 4 
ſente; and Nicholas ſaid that the 2 Scire Facias's might he returned behind the Party's Back, and there- | o 
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17. Aſiſe againſt Tenant by Statute Staple, the Plaintiff ſaid, that after 
the Execution ſued, the Plainritt repaid the Money, and the Defend yn; 
upon this rebaild the Statute to him in Lieu of Acquittanee, and after Ly 
Covin retook it, and ſued Execution, judgment &. and per Cur, he i; 
put to Audita Querela, and thall not have the Averment contrary to Mar- 
ter of Record. Br. Statute Merchant, pl. 29. cites 43 Aff. 18. 

18. Releaſe of all Actions is not ſufficient to have Audita Querela, 
for Execution is not releaſed by this. Br. Audita Querela, pl. 37. cites 
3 H. 4. & concordant Litrleron in his Chapter of Releaſes, and Tir, 
Releaſe in Fitzh. 53. for Execution is no Action. 

Br. Audita 19. He who is condemned in Debt or Damages, and has Releaſe, and 
Querela, pl. Ca, Ha. is iſſued againſt him, yet it he be not taken he hu not have 
3: ches > Scire Facias ad cognoſcendum Factum, but Audita Querela , tor he hall 


E. 4. 22.and f Ow A 
lo ate all the not have the Scire Facias unleſs he be in Perlon, per Cur. Br, Scire 


Editions at Facias, pl. 170. cites 2 E. 4. 24. 


that Word, | TEES 3 : 
but at Tir. Scire Facias, pl. 170. all the Editions are 2 E. 4. 24. and theſe laſt ſeem to be right, the 


S. P. being at 2 E. 4. 24. a. pl. 22. but S. P. docs not appcar at pag. 22. ins 


20. If in Account a Man recovers, and before Execution brinss ancther Writ 

of Account, or recovers in Delt, Treſpaſs, and the like, and et not take 
Execution, but brings another Adi ion again, and recovers again, it he tales 2 
Executions, the Defendant thall have Audita Querei:, per Danby and 

others, Quod non negarur. Br. Audita Querela, pl. 25. cites 9 E. 4. 59. 

Br. Scire Fa- 21. It a Man ſues Execution upon a Statute Merchant or Statute Staple, 
clas, pl 235. as Executor of the Conuſce, or as Adminiſtrator againſt the Conuſor, «here 


Cites S. C. the Conuſee himſelf is alive, or if the Plaintiff be not Executor or Admi- 


niſtrator the Conuſor ſhall have Audita Querela, or Action of Diſccit. 
Br. Audita Querela, pl. 38. cites 2 R. 3.8. N 


22. And ſo Note here and in F. N. B. in the Writ of Audita Querela 


in the 6th Caſe, that Audita Querela les as well upon a Statute Staple 
as a Statute Merchant, and lies upon Surmiſe, aud upon Matter in Fatt 
as well as upon Writing. Ibid. = 
23. It one recovers as Adminiſtrator where he is Executor, the Party, 
againſt whom the Recovery is, thall have Aud. Quer. ſuppoſing that he 
has no Right to recover. Arg. Cro. J. 394. pl. 6. cites 2 K. 3.8. 
24. Aud. Quer. lies where a Man ought not to be charged, and had 
Matter to diſcharge himſelf by, but that he had no Day in Court ¶ to pleud 


12 H. 7. 


S. C. cited F. 25. A. made a Recognizance in a Statute Merchant before the Major of 


N. B. 104. Cheſter to B. where it was ſuppoſed that he had no Authority to take it. A. 
n infeoffed J. S. B. ſued Execution, and J. S. brought Aud. Quer. D. 35. 
bn as ©. pl. 295. Trin. 29 H 8. ” 8 


there (b) at 


the End. 26. The Lord of a Copy hol Court by Petition to him reverſed a Fudgment 


given there, for certain Errors in the Proceedings, and thereupon the De- 


tendant maintained Aud. Quer. to be reſtored to his Damages recovered 
_ againſt him; cited by Fenner J. 4 Rep. 30. b. at the End ot pl. 22. and 
ſaid he had ſeen ſuch Record of Anno 36 H. 8. 

27. Conuſor levied a Fine of Parcel of his Land to the Connſee, who at- 
terwards ſued Execution, and tec the Budy of the Conufor in Execution, 
whereupon the Conuſor ſued an Aud. Lner. in Chancerv ; bat adjudged 
by the Ld. Chancellor and 2 Judges Alſiſtants, that it 4d wot lie. PLC 

72. Paſch. 5 E. 6. Roſſe v. Pope. 
Audita Que- 28. After Recovery in Maſie i Deſault, the Netendant ſued an Adi 
rela by 4 Olter. to the Fuſtices of C. B. ſurmiſlng tha he was not ſuninoned, uu di 
for that he fac hed, nor difirained ; for Which the Juitices granted cut of the Rolt; 
becane bound in C. B. a Writ of Diſceit agaitiit * (the Party, becaule} the Audita 
„“ Querela was but a Commandinent to the Jultices to do Right to the 


be being | Party 


it] and [ſo] no Default was in him; Per Vaviſor. Kelw. 25. a. Paſch. 


1 


— 


yiſor and one L. by Covin betwixt them, ſuc a Præcipe in Capite againſt the 


Writ; and atterwards the Attorney by Cyvin doth mike Deſault, for which 
Judo ment is given againſt A. Now upon the ſame Matter he thall have Jointenants; 
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party &c. Trin. 19 E. 3. And yer + [ſo] they thall procced upon the within Joe, 


Writ ot Diſceit, and not upon the Aud. Quer. F. N. B. 105. (A.) and that C. 


proſecuted an 


original Writ in Debt againſt him, and procured an Attorney to appear to the Action without his Notice, and 


that upon Non ſum inſormatus entered, and Juda ment by Default, he mas taken in Execution; but adjudged 
for tbe Defendant that it is not a ſufficient Surmiſe to diſcharge him ; for his Remedy is hy Writ of Li 
eipt againſt the Attorney, and not by Audita Querela. Cro. J. 694. pl. 7. Mich. 22 Jac, C. B. Alleiy 
v. Colley. 3 i a 

* Thoſe Words are omitted in the Engliſh Editions. + Orig. is (iſſint.] 


29. If a Man /eaſes Land unto A. for Liſe, and aſterwards by Fine See 17 E z. 


he Remerhon 1 5 k 5 „ 80. A: e 
grants the Re verſion to E. in Fee, and dicth, and the Heir of the Recog nant . 


Remainder 


{ad A. / upp ing the Land to be holden of rhe King, whereas it is not hold- to B in Tail, 
en ot the King, but of another Perſon; and in this Præcipe in Capite they C by Covin 


: . i | | . = A between A. 
cauſe one F. to appear as Attorney for A. and to join the Miſe in the ſaid 248 "Sony 


oſing them 


an Audita Querela directed unto the juſtices of C. B. commanding them and one D. 


to proceed as well tor the Reſtitution ot the Land, as upon the Diſceits, NS. . 


and to do ſpeedy Juttice as of Right, according unto the Cuſtom ot g and Pro- 


the Realm, they ought to do. F. N. B. 103. (A.) ceſs is con- 
„ tinued till 
they make D fault after Tc joined, wherendon judgment final is given, and B ſhews this, and prays 
chat it be enter'd; for that it 1s within the Year, ard it was enter'd on Record, and allo agreed that he 
ſhall h.ve Reſtitution, bur A. ſhall not; for he has forfeited his Eſtate, that he ſhould not hive Reſti- 
tution on a General Bill of Diſccit; but oughit to ſue an Audi a (nercla in Chancery on his Cate, Tam 


ſuper Reſtiturione ten” ti quam pro Deceptione punie da. F. N. b. 103. (A) in the new Notes there 


(b) cites 17 E 3. 46. and ſo note Reſtitution at lea, where the Demandant was Party to the Diſceit. 
See 21 E. 3. 45. 19 H. 6.44. 1 H. 4.5. Stat 21 Jac. 1. cap. —— 17 E. 76. Regiſter 114, 115. 


30. A. infcoffs B. on Condition to re-en'erff” A. and C. his Wife for their 


Lives, Reiuatnder to D. the Daughter (Son) of A. and the Heirs of his 
Bed, and rhe ſaid B. % Collnfron between him and H. makes a Recogni— 


2ance of 200 J. to F. and ene F. (atter rhe Re-enteoftment as it ſeems.) 
J. dics, and C takes & io Husbant, who on this Matter ſues an Aud:ta 
Lrerela, and it was relolved, That he need not count upon this Writ ; 
chat tho? he may have Remedy by Writ ot Leceit, or Conſpiracy, yet 
ſeeing here is Matter of Record, which is the Ground of the Wiit, it is 
good but tor that E. was Parry to the Recognizance, and by the \V rir 
is ſuppoſed Party to the Colluſion, this Suit is to Deteat the Recogui- 
z4nce, and not to recover Damages the Writ hall abate. 26 E. 3. 73. 
F. N. B. 104. (U) in the new Notes there (b) „5 iD 
31. Executors had Judgment in Account, and took the Defendant in F- D. 253 b. 
ccution tor the Arrears. The Will was afterwards ſat aka, becauſe ihe 45 | 
Zeſtator was an Idect, and the Record thereot in the Spiritual Court was „. Caryancl, 
removed by Writ into Chancery, and ſent into B. R. where the Action 
was brought, and thereupon the Detendant bought Aud. Quer. becauſe 
the Will was diſproved ; and reſolved in the Exchequer Chamber (as 
appears by the Record, as the Reporter ſays he had heard) that the 
Aud. Quer. well lies. 8 Rep. 144. a. cites D. 3 Eliz. 203. | 
32. Judgment againſt the Defeudant, who was atterwards taken by Dl. 55. pt 
Virtue of a Ca. S:. and eſcaped 3 the Sheriff did not return the Ca. Sa. at “. 7 8 
the Day, and thereupon an alas Ca. Sz. iſſued againtt the Delendunt, 
bpon which He as re-taben by the Sheri, and rhercupon the Detendanr 
brought an Audita Querela, and by Dyer and Welton it was held goud. 
Mo. $7. pl. 162. Paſch. 6 Eliz. Anon. | | | | ; 3 
33. At the Hxigent after Fudgment the Diſendunt ronnet appear Cirgtis vs EY = 
"na picas a Releaſe of all Executrons 13 þave a Set. Fa. ad Cognoſeendma ole gh, 
Mcendam Fatt iam, but there mutt be a Cepi Corpus, or a Reddidir le G of the 
returned, but being at large he muſt bring an Aud. Quer. P. 285. b. Yer men- 


Tr. II. } ned, bind 
286. a. pl. 41. Trin. 11 Eliz. Anon. | Cod ik 
OZ. | | „e 1 
% Hill. 5 H. S. and the Cane is in Kelw, 166, b [1.2.:accordivgiy- — See Bel. 3 f., dich. is 
ol 7. 8. P. admitted. | ; | I OY ee 
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Audita Querelaa 
34. Aud. Quer. /ies proper when the Verdidi is allowed, and there i, 
ſome Matter in Equity 3 Per Shure B. bur to have Aud. Quer. upon 
Matter contrariant to the Verdict, as was moved in the pritcipal Caſe 
he thought was ſtrange. Sav. 69. 70. pl. 144. Mich. 26 Eliz. Borroy y. 
Lake. 5 
35. Audita Querela lies properly where the Verdict is allowed, and there 
is ſome Matter in Equity, but not on Matter contrary to the Verdict, 
Per Shute J. Savil. Jo. pl. 144. Mich. 26 Eliz. in Caſe of Borro v. 
Lake. 
36. A. was bound to B. by Recognizance of 400 and B. was bound 75 
A. in a Bond of 100 l. B. by the Cuſtom of London attached the 100“. 
Aue by himſelf to A. in his own Hands, and ſued Execution agaiiift A. uhr 
the Recopnizance. A. upon the Matter of the Attachment brought Aud. 
Quer. and after ſome doubting the Court received the \\ rit De bene 
eſle, and granted a Superſedeas to ſtay Execution, and a Scire Facias 4 
gainſt B. but ea lege that A. find ſufficient Sureties that he would ſue 
with Effect, and to pay the Execution it found againſt him. Le. 297. 
pl. 40%. Hill. 28 & 29 Eliz. C. B. Wallpool v. King. 

37. The Cognizor of a Statute Staple was taken in Execution, and then 
the Money was brought into Court, and upon an Aud. Quer. moved to be 
bailed, and the Money to remain in Court till the Aud. Quer. deter. 
mined ; and the Court retuſed to deliver the Money to the Conuſee 
but ordered the Prothonotaries to keep it till the Aud. Quer. was de. 
termined, and let the Conuſor to Bail for the Coſts ot Suit. Le. 141. 

- pl. 196. Hill. 30 Eliz. C. B. Askew v. the Earl of Lincoln. 
And. 266. 38. The Conuſor ot a Statute Staple was taken and eſcaped with Con. 

pl 273.5 C. ſent of the Sheriff, no Execution being made ot his Lands or Chactles , 
oy afterwards the Conuſor ſued Execution of his Lands, whereupon he brought 


— — 


e P Aud. Quer. but adjudged that the Aud. Quer. did not lie. 2 Le. 96. 
ha. Bae pl. 117. Trin. 31 Eliz. C. B. Linacre v. Rhodes, Se 
5 Rep. 86. . 555 


b. S. C. cited. — Le 230. pl. 313. Paſch. 33 Eliz. C. B. Linacre's Caſe, S. C Anderſon Ch. J. ſaid, 


that if a Man be in Execution by his Body and Lands upon a Statute, if the Sherift permit the Cons. 

ſor to go at Liberty, yet the Execution ot the I. and is not diſcharged; but if he go at large by the 

Conſent of the Conuſee, then the whole Execution is diſcharged, and the Conuſor ſhall have his Lanc 
again preſently. | | | | 


39. E. and G. were Bail for K. at the Suit of A.— K. was condemned, 
and a Ca. Sa. awarded againſt E. aud G. — C. was taken, who ſugreſted 
to A. that E. was ſufficient to ſatisſy him, but that he himſelf was not. 
W hereupon A. conſented that G. ſhould go at Liberty ſo as he would procure 
E. to be arreſted, which he did. E. being arreſted ſued an Aud. Quer. 
upon that Eſcape of G. and they were at Iſſue upon the Eſcape. And 

by Advice of the Court a Juror was withdrawn by Conſent, and ſo the 

Matter was ſtay'd. 3 Le. 260. pl. 346. Mich. 32 Eliz. B. R. Evans 
66. 8 | 3 28 3 
Le. 228. pl. 40. A Statute Merchant was acknowledged in Lincoln, which had but 
310. Aſcew one Seal to it, whereas by the Statute 13 E. 1. de Mercatoribus, it ought 
v. Fuliambe, ; : | 5 | 2 ©. 
S. C adjudg. to have two, and Execution being taken upon this Statute, the Cogni- 
ed in C 8, Zor brought an Audita Querela; It was objected, that a Writ ot Error 
for the Plain was the proper Remedy in this Caſe; but held clearly, that where a 


25 1 Statute is erroneouſly acknowledged Error lies not, but Aud. Quer. 
Pac 26 & for it is no Record Cro. E. 233. pl. 4 Paſch. 33 Eliz. C. B. Aſcue v. 
37 Eliz. B. Fuliambe. e 

R. Fulſhaw 


v. Aſcue, S. C. in Error brought in B. R. and the Judgment in C. B. was affirmed. 


Godb 104. 41. Adminiſtration was granted to J. S. durante Minoritate of A. an 
* SEE Infant Executor. J. . Lronght Det againſt W. K. tor Money due to 
ich. 28 & | D \ = 
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the Teſtator, and recovered, and had W. R. in Execution, and W202 29 Eliz. 
A. comes of full Age. The Queſtion was, how W. R. ſhould be dif. C B. S. P 


l We a | a ckly, and 
charged of the Execution, the Adminiſtrator's Authority being deter- fn cem 


mined ſo as he cannot acknowledge Satisfaction? Windham ſaid, that Verbis; And 
eradventure W. R. might have an Aud. Quer. 3 Le. 278. pl. 36). in both 
lich. 35 Eliz. C. B. Anon. Books Is 


; : ? cited the fol- 
lowing Caſe, which Rhodes ſaid he had ſeen, viz. that A. was bound unto B in an Obligation. of 


100 |, upon Condition to pay a leſſer Sum; the Obligee made an Intant his Executor, and died; Ad- 
miniſtration was committed durante minori tate to C to whom A. paid the Money. It was doubt- 
ed, if that Payment was rightful, or if the Money ought to have been paid to both. Windham asked, 
if it appears within the Record that the Infant was made Fxecutor, and that Adminiſtration was com- 


mitted ut ſupra ; to which it was anſwered, No. Then Windham ſaid, you may upon this Matter have 


an Audita Querela. 


42. If A. did recover againſt B. by 2 ſeveral Fudgments, whereby B. js Noy. 83. in 
in Execution; It was adjudged that he ſhall not have one Ad. 'Qner, GA © 
only, but mit have two ſeveral Writs, Ow. 107. in a Note cites Paien 13 dA 
36 Eliz. B. R. Curtis v. Overſcott. „ . ' thaCald of 

43. An Infant confeſſed a Fudgment in Debt brought in B. R. againſt Curteſie v. 
him. Popham held clearly, that Aud. Quer. during his Nonage does 1 . 
not lie upon Action ot Debt in Court as it would upon Recognizance uf 3 
or Statute acknowledged; but the Party might have Error in the Ex- ingly. 
chequer Chamber by the Statute of 27 Eliz. but cannot have it in B. R. 

Mo. 460. pl. 642. Mich. 38 & 39 Eliz. Randal's Caſe. 

44. A, ſeiſed of Lands in Middleſex and London acknowledged a Statute 
to C and afterwards conveyed the Land in Middleſex to F. S. which came 
to the Plaintiff by Purchaſe, and the Land in London he conveyed to &. 


the Defendant ; the Adminiſtrator ot C. ſucd a Sci. Fa. againſt A. in 


Middleſex, who was returned Mortuns, upon which he had a Sci. Fac. to 


the Tertenants in Middleſex generally, and V. the Plaintiff was returned Ter- 


tenant, and made Default, upon which F1dgment was given for Execution, 
and that a Molety of the Land in Middleſex ſhould be extended, upon 


which he brought a Sci. Fac. in the Nature of an Audita Duercla again/? 


the Adminiſtrator, and G. Tenant ef the Lands in London, to thew Cauie 
wherefore the Moiety of the Lands in London ſhould not be extended; 
It was the Opinion ot Popham Ch. J. that he might have a Writ, Where 
tore the Lands reſtitui non debent, but not an Aud. Quer. Bur che 


other Juſtices held, that that was the moſt beneficial way tor him who. 


was grieved by the former Extent, bur it he will not pray Reſtitution 


of what is paſt, but only a Contribution for an equal Extent to fatisty 


what did remain, they ſaw no Cauſe but that he might have it; tor 
the Foundation ot the Writ is of equal Extent ; and it was faid, that the 
Book of 39 E. 3. J. and 39. was, that it was in Election ot the Co- 
nuſee to take his Audita Querela for Reſtitution, or for future Contri- 


bution. Mo. 535. pl. 700. Paſch. 39 Eliz. in Canc. Verey v. Carew 
and Gibſon. = 1 1 


45. M. was bound to W. in a Statute defeaſanced, that if he and his 8 C. cited 
Wife ſhould make ſuch good Aſſurance of a Houſe with ſuch Covenants as W. Arg. dio. 


ſhould accept, and ſignify under his Hand to be reaſonable, or ſhould pay be- 645. in pl. 


fere 1 Aug. next 350 l. An Aud. Quer. will not lie upon a Surmiſe 1 

M. had not fignified what Aſſurance he would accept, nor required any, and 

yet had ſued Execution &c. tor the Conuſor ought to have deviſed the 

Eſtate, and procured W. to accept, otherwiſe he ought to pay the Mo- 

ney. Cro. E. 518. pl. 44. Mich. 41 & 42 Eliz. C. B. Mills v. Wood. 8 
46. The Plaintiff was Conuſce of a Statute, and Sir F. H. was Coniiſce 2 And. 10 


2 : ; i Yo 2 193. 8. . 
of an Elder Recnonizance, the Conn/or had Lands in the Counties of C. and B25 © 


4. The Plaintiff ſued Execution, and had it, of the Lands in C. The De- Yolo 12 
tendaut ſued Execution, and hal the Moiety of the Lands in C. and nothing Hinde v. 


. The Plaintiff ſucd Audita Querela, and it was adjudged it lies Dean. . 
40 | upon 44 & 45 F- 


\ 
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liz. B. R. upon this Surmiſe, for the Recogniſee ought to have ſued Execution of 
the S. C. and the Lands in one County as in the other, whereby the Money would 


1212 be levied the ſooner, and ſo the not ſuing of Execution according to 


Error; for the Law is a Prejudice to the Plaintifl. Cro. E. 197. pl. 43. Mich. 42 
D. being in & 43 Eliz. C. B. Dean v. Hind. 

by judg- | 
ment and by Title by Extent of the Statute, ought to have his Land liable to the Extent upon the 
Recognizance Pro Rata only, and therefore H. ought to have included all other the Lands of the 
Conuſor in his Extent as well as the Lands of D. But if D. had not had his Land by Title, but by 
Diſſciſin or other tortious Means, then he ought not to be relieved upon Audita Querela—Noy . 
8. C. and Judgment affirmed. 


48. In rover by an Adminiſtrator for the Goods of the Inte ſtate; the 
Detendant pleaded, that the Letters of Adminiſtration were revoked in the 
Spiritual Court, per debitam Legis Formain, and granted to another; adjudg— 
ed no good Plea, becauſe it is a Matter wherein he can be aided only by 
an Audita Querela. Yelv. 125. Paſch. 6 Jac. 1. B. R. Kett v. Lite. 
49. B. was in Execution upon a Statute Merchant at the Suit of R. he 
brought Audita Querela, and fhewed Articles betwixe him and K. to di/- 
charge him of the Statute, and prayed to main-priſed ; bur the Court de- 
nied it, and ſaid that one in Execution ought not to be let ro Main- 
priſe upon a Surmiſe; but the Parties Remedy is to have his Action of 
Covenant npon the Articles againit the Party. Cro. J. 218. pl. 7. Hill. 
6 6 Jac. Br. R. Beſton v. Robinſon. V 
Cro. J. 646. go. Fudgment againſt the Principal, and upon 2 Stir? Facias s agαHg 
r 5 cites h Bail, Nihil returned, Judgment was againſt the Bail, who moved or 
been allowed an Audita Querela, tor zhar he was within Age; Williams J. held, that 
after a it did not lie, but it was allowed by the otners de bene etie ; tor to de- 
Judgment on ny it if by Law it lies, they ſaid, would be Injuſtice. Yelv. 155. Trin. 
a Scire Fa. , Jac. B. R. Markham v. Turner. DD De” 


cias againſt 1 ; OR 
him, and that by the Audita Querela he was diſcharged. ———Jenk. 319. pl. 21. S. P. accordingly. 


$1. If the Party be taken and impriſoned upon a Fudgment and Execu- 
tion where he has paid the Money, he ſhall have no other Remedy in 
Court, but only an Aud. Quer. Per Williams J. and the Court. Bultt. 
152. Trin 9 Jac. An. „ 1 
52. If joint Treſpaſſors are ſued in ſeveral Actions, tho' the Plaintiff may 
make Choice of the beſt Damage, yer when he has taken one Satisfattion, 
he can take no more, and if he requires two, an Aud. Quer. lies. Hob. 
66. pl. 69. in Caſe of Cocke v. Jennor. . 
3. Two were taken in Execution, and aſterwards one eſcaped ; adjudged 
Debt lies againſt the Sheriff tor this Eſcape, and after the Recovery againſt 
Him, the other ſhal! be delivered by Aud. Quer. Per Coke Ch. J. Roll. 
Rep. 205. in pl. 6. Trin. 13 Jac. B. R. cites Norgate's Cafe. 
54 B. brought an Audita Querela, and ſurmiſes that A. Adminiſtrator 
of F. S. brought Debt on a Bond, but that before fudęment the Adimmiſira- 
tion was revoked, and granted to C. and notwithſtanding the Revocation, 
A. pronounced judgment, and that C. releaſed ; B. brought an Audita 
Querela upon the Releaſe, bur the Court would nor grant a Superledeas, 
becauſe the Revocation was but Matter of Fact; ior the Revocation Was i 
_ Seal, and ſo A. might appeal. Brownl. 29. Trin. 13 Jac. Becks 
ale. _ | 
Win. $2. 55. D. ſeiſed of Land in Fee, acknowledged a Sr2trte Merchant to M7. 
3 4 of 5001. to be paid to the ſaid M. &. but meationed no Day of Payment ; 
C adidecd D. made a Leaſe of the Land to A. for Years, who grants his Eitare 
accordingly, to B. alterwards M. dies inteſtate, and his Adminiſtrator extends the 
with the Ar- Land, whereupon B. brings an Audita Querela, and Whether it lay oi 
_ guments of not was the Queſtion; or that becauſe there was no Day of Pavin 
the Judges. the Statute was good d ; adjndged by three Juitices contra kur 
=o $2. pl. "e- good or not; adjndyed by three Juttices contra t 
3 Maskclyne 8 | con 
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ton J. Quod Querens Nil capiat. Bridgm. 16. 19. Trin. 22 Jac. C. B. v. Higford, 


S. C. held 


Skin v. Hicktord. 
ä accordingly 


56. Scire Facias againſt Executors, the Sheriff returned Nulla Bona, afs 
terwards, upon a 75 eftatum, that they had waſted the Goods of the Teſta- 
tor, a new ire Facias with a Fieri Farias iſſued againſt them, upon which 
there were tuo Nils returned, and thereupon Judgment was given againſt 


them de tonis Proprits ; but becauſe they were never ſummoned, nor had 


any Manner of Notice of theſe Proceedings, they may be relieved by an 
Audira Querela; Per Roll. Ch J. Style 372. Trin. 1653. 

57. A. Tenant for Life, Remainder 10 B. his Son in Tail; A. enters into 
a Statute and dies, Conuſee ſues Scrre Facras againſt B. who is return- 
ed warned, and has Execution by Default, B. cannot have Audita 
Querela. Sid. 54. pl. 22. Mich 13 Car. 2. B. R. Day v. Guildford. 

58. D. as Admn:/trator recovered Damages againſt T. the Plaintiff in Mod. 62.8, 
Trover, ind afterwards upon Appeal his Adminiftration was revoked, and C. 1 
cramed io F S. I. brought Audita Querela, and declared that D. in- 8 
tended to rake him in Execution tor the ſaid Damages &c. It was argued 668. pl. 33. 
that the Adminiſtration being repealed, D's Title is determined, and S8. C adjudg- 
that now it belongs to J. S. and that T. could not plead this Matter to £9 accord: 
the Action brought by D. becauſe it has happened ſubſequent to that A. area 
judgment, and therelore relievable now by Audita Querela, and be- Power of the 
caule it D. ſhould recover and receive them, |. S. would aiterwards re- Adminiſtra- 
co er them again againit D. theretore to avoid Circuity of Action, the r after the 


Pl antiit in the Audita Juerela had judgment, per tor. Cur, 2 Saund. e en fy 
143. Trin. 22 Car. 2. Turner v. Davis. 3 3 gi. 
Thing as to 


the Audita Querela. Scc Yelv. $3. Brown], 21. and Noy. 15. Barnehurſt y. Yelverton. 


Fo. Judgment againſt 2, who are oth in Execution, and the Sheriff ſuf- Mod. 170. 
fers one to ejcape ; the Plaintiſf recovers againſt the Sheriff, and hath Sa- 2 8. - 
tislaction, the other ſhall be diſcharged by an Audita Querela, 2 Mod. Pleadings - 
49. Irin. 27 Car; 6 Altord V. Tatnel. 5 | 1 the Cone 
nion againſt the Plaintiff. 


60. Audita Querela is not to be 2/lowed but in open Court, per Cur. 2 
Show. 239. Mich. 34 Car. 2 B. R. EE a 

61. Audita Querela ſhall never be had upon any Matter whereof Ad- 
vantage might have been taken by Plea before Fudginent ; Arg. ſaid to be a 
Rule, and the Court agreed it to be a true and good Rule. 2 Show. 


240. Mich. 34 Car. 2 B. R. 


62. There ought to be ſome Deed under Hand and Sea), as Deteaſance, 
R. leaſe, or the like, to ground the Audita Querela upon; Arg. and 


agreed by Dolben J. 2 Show. 240. Mich. 34 Car. 2. B. R. 


63. It a Releaſe be given after the Nie Prius, and before the Day in 
Bank, he cannot plead it; for there is a Verdict already in the Cauſe 


and upon another Plea, and therefore 74 Cauſe is determined ; ſo that he 


is put to his Audita Querela to hinder the Execution of his Judgment. 
„ Io 5 We Tk 

64. The Merits or Foundation of a Suit are not aſſignable for Error in The tact 
Fact, but mutt be relieved by Audira Querela. Cumb. 325. Paich, » *tign'd tor 
W. 3. B. R. Lampton v. Colingwood. 222 and af 3 


| | | geſt ion of 
5 f E : p — | 
tic Writ itſelf, and not in any of the Proceedings in the Cauſe, and adjudged that Error would no: lie, 
but only an Audita Querela. Carth. 282, 283 S. C. 1. Salk. 262, pl. 3. S. C. according ly. 


Ld. Ray m. Rep. 27. S. C. accordingly. 


65. Per Holt Ch. J. in many Caſes where a Man may have an Audita 
Querela, B. R. will relieve upon Motion ; but if the Grovnd of the Au- 
dita 


was of Opi- 
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Names, (and adds) or the like. Fitzh. Variance, pl. 4. cites S. C. & S P. as to Names, but men- 
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336 Audita Querela 
dita Querela be a Releaſe, or uber Matter of Facts, it may be reaſonable t 
put him to his Audita Querela, becauſe the Plaintiff may deny it. Lq 
Raym. . 439. Paſch. it W. 3 B. R. Wicket & Foot v. Cremer. 
or ifaMan 66. A Man can have no Audita Querela of a Matter which he had a; 
alk 2 2 ity of taking Advantage of before, and had omitted it. Per Holt 
Plaintiff, J. 12 Mod. 584. Mich. 13 W. 3. obiter. 
evhich he has | 
not an Opportunity of pleading, and brings reaſonable Proof of it, the Court will relieve him upon My. 


tion, and award a Swperſedeas of the Execution. 12 Mod. 598. Mich. 13 W. 3. in a Nota. 


67. If an Eſcape be againſt a Sheriff, and Fudgmeyt thereon, and a 
Writ of Error is brought, and the irt Fudgment is reverſed, the Party 
ſhall have an Audira . 3 per Holt Ch. J. 11 Mod. yo. pl. 8. Hill 
4 Ann. B. R. Anon. . | 

68. A. and B. were Bail for F. S. and V. R. B. was taken in Execy. 
tion, and afterwards Execution was had againſt N. R. The Court ſaid 
that there was a very * Remedy for B. by Audita Querela. Barnard. 
Rep. in B. R. 141, Hill. 2 Geo. 2. Steers v. Mitchell. 


God 


* . — a. 4 a r A. * * as ——_—_h__ 


2 — 


(E) Upon cobar Thing it lies. Upon a Specialty. 


1. II the Party in Execution upon a Judgment ſhews to the Coutt 

4 Aa Releaſe or Acquittance, a Scitt Factias lies thereupon, vt: 
- _ _ is grounded upon a Spectalty. 18 . 6. 19 9 . f. 1. 
1 N . en 


Br. Variance, 2. Tf the Party after Judgment ſhe ws a Relcaſe of the Judgment, 


600 pet if there be any Variance in the Names between the Record and the 


as to Va- Deed, he ſhall not have any Scire Facias. 8 0. 6. 30. 


tions not (or the like,) and the Year-Book mentions (Names) only. — See (L) pl. 6. the like Point. 


* Br. Audita 3. The Conuſor of a Statute ſhall Have an Audita Querela upon 


3 cites 


_ Querela, pl ſhewing the Acquittance of the Conuſee, * 45 Ed. 3. 24 f 47 Ed. 


8. 64 that Ze I. b, II ED, 4+ 8. F 4 ID, 4. IZ, | 

chere | 1 | ts | 5 5 | | 
ray'd a Venire Facias againſt the Conuſee ; ſed non allocatur, but was put to his Audita Querela 
itzh. Audita Querela, pl. 2. cites S. C. & S. P. admitted. | Firzh. Audita Quercla, pl. 14. 


cites S. C. and becauſe the Writ mentioned that the Conuſee had given Acquittance to the Conuſor, the 


Conuſor, being in Priſon, was diſcharged, ——Br. Statute Merchant, pl. 9. cites S. C. 


Br. ScireFa- 4. I there be two Conuſees of a Statute, and one releaſes, and af 
cs B. C3 ter the other ſues Execution, an Audita Querela lies thereupan; far 


Cites S. C 


but not ex- the Debt is releaſed, 11 Ed. 4. 8. b. 


:.aly S. . 3 | 
but ſeems admitted The Defeaſance of one ſhall be a Bar of both. Br. Audita Querela, pl. 17. 
_ Ettes 48 E. 3. 12.- See (K) pl. 4. S. P. ovens — e 


In Debt upon 5. A Scire Facias daeg not lie for a Nan in Exccutian upon a ver. 
« ſingle Bill bal Suggeſtion, without ſhewing a Specialty. 18 0. 6. 49. 


dant pleaded Payment, and Verdict, and Judgment for the Plaintiff, and the De/eni. uit in execution brot 


. 5 ö % 4 | : 
az Audits Quereln, and upon a ſingle Averment of Payment of the Money he was bald. Upona n 
ü ; | 1 


h; 
t 


" 


id 


ttta 43 All. 18. by three Juſtices, 
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i. ett. to. 
— 


6 


the Judgment - Creditor it was adjudged that this Audita Querela would not lie. Bulſt. 140. Trin. G 
Jac. Torrey v. Adey. | | 


6. Tf a Man recovers a Debt or Damages againſt another, who c.. n "> 


pays him without other Releaſe or Acquittance, and notwithſtanding pl. in the 
the Recoveror ſues Execution, nu Audita ©uerela lies; for a Record Notes. — 


cannot be diſcharged without a Spectalty or Record. Otverſity of dee pl. 1 


Courts, Title Chancery, no Remedy at Common Law, nor in de Nn 
Chancery. . 


there 


See (H) pl. 2. (L) pl. 6. S. P. 


7. If A. be bound to B. in a Statute-Merchant, and pays the Money, Br. Con- 
and after B. ſues Execution upon the Statute, A. ſhall not have an ſcience, pl. 
Audita Querela upon this Surmile that he yas pud the Boney, . 
without ſhewing an Acquittance, or Specialty, or Releaſe, 22 Ed 5 


* accordingly, 


4. 6. No Reliet at Common Law, nor in Chancery, becauſe it was — bi 


his Folly to pay it without Yatter of Record or Spetialtv. open, 
S, C. of a Debt recover d See pl. 17. contra, and the Notes hive. on 


8. Ik a Man ſ ues Execution upon a Statute⸗ Merchant, the Conu⸗ Firzh. Au- 


for ſhall have Audita Querela upon a duggeſtion that he hath agreed ditaQuerela, 


with him, and that the Conuſee delivered to him the Statute in Lieu of h. 250 
an Acquittance, thewing the Statute, and that the Conuſee has ſued yodecd 3k 


5 x — ly. 
Execution upon a torged Statute. 1) Ed. 3. 49. 18 ED, 3. 36. F. Ng. 


1 f 104. (C) 
S. P. and if the Conuſor ſues an Audita Querela againſt the Conuſee, and ſhews a Statute cancell'd, and 


ſays the ſame was delivered to him in Lieu of Acquittance, the Recognizce may ſhew the true Statute, 


and ſne that the Stature ſhewn which was cancell'd was a forged Statute, and thereupon he ſhall have a 
Writ unto the [uſtices in the Nature of Audita Querela, commanding them that they may ſend for the 
Mayor and the Clerk, and for the Parties, and for to do Right, and the Examination of the Mayor and 
Clerk ſhall try and end the Matter; quod vide M. 11 E. 1 ——And in ſuch Caſe Execution ſhall be 
awarded, if the Corulor does not ſhew the true Statute. F. N. B. 104. (H) in the new Notes there (a) 


Lites 18 E 3. 36, See 1; E;. 49. 21 E.5. 46. contra. © 


9. So an Audita Querela lies, altho' the Statute which he ſhets, 
which was given in Lieu of an Acquittance, be cancell'd. 18 ED, z. 
36. Fitzh. Nat. 104. (C.) 15 ED. z. Audita Querela 10. 8 
io. but he ſhall not have an Audita Quercla, without ſhewing the 
Starure. 18 Ed. 3. 36. adjudged. „ 

11. Tf the Conulce delivers the Statute in lieu of an Acquittance, It was urg- 
and after retakes it from the Conuſor, and ſucs Execution, the Co- <4 *ber he 
nuſor ſhall have an Audita Querela thereupon, becauſc he does not . oF] 
ſhew the Statute ; for notwithſtanding * the Dellvery in lieu of an 


Acquittance, it continues his Oced, and is a good Statute; Con. might bavs 
| 5 e 5 5 | | | relpals o 


310. 


and therefore ſhould not have Audita Querela without ſhewing the Indenture ; but the Juſtices held 
that the Conuſte may die, and then the Action of Treipals is determined, and yet his Ex-cutors may 
ſue Execution upon the Statute, and ſo Miſchief ; and therefore the Audita Querela lies without 
ſhewing the Indentare. Br. Aud. Quer. pl. 9. cites 47 E. z. 25. But Brooke adds a Quære, for he ſays, 
that 1 H. 7. 15. is contra. Ibid. pl. 31. cites 43 Af. 18. that if Statute Staple be delivered in lieu 
of Acquittance, and Conuſee retakes it by Covin, that by rhe Redelivery it is in lieu of Acquittan-e , 
and loſes the Force of a Statute, and is not now the Deed of the Conuſor. | 


12. Ika Man be taken upon a Capias ad Satiskaciendum, upon Firzh. Scire | 
a Kecovery in Debt upon an Obligation, if the Detendant he ws che F4clas, pl. 
Obligation, and ſays That ir was delivered in lieu of an Acquittance, 8% K S. n 
c hall have a Scire Factas thereupon, in Nature of an Audita 
Qutrela. 13 Y. 4. 10. wh 


4 R N 12. In 


- he takings. 


* 
224 ˙—— — — — 
. a. * 
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- a Man be 13. An Audita Querela lies upon a Suggeſtion, that he made the 

3 — Statute Merchant, per Yurels ot Impriſonment. 20 Ed. 3. Audita N 
chant, and Querela 27. F. N. [B] 104. L. 15. Ed. 4 5. b. 
certain In- . | | | 

dentures of Defeaſance are made of the ſaid Statute, and afterwards the Conuſee doth Arreſt the Re. 
cogniſor, and impriſoneth him, and taketh the Defeaſance trom him, and then ſueth Execution upon 
the Statute; the Recogniſor ſhall have an Aud. Quer. againſt him upon the whole Matter. F. N. B. 
103. (C) So if one makes a Statute Merchant or Staple by Durels, he ſhall have an Aud. Quer. 
to avoid the Statute by his Impriſonment. F. N. B. 104. (L.) £ | ” 


oa wm rs a.)> 


See () pl. 14. An Audita Querela lies upon a Suggeſtion, that He was within 
N 3nd 7" Age at the making of the Statute Werchant, and yer is, for this 
* © ſhall ve tried by Inſpection. 13 Ed. 3. Audita Querela 26, 27. F. 
N. 104. K. 15 Ed. 4, 5. b. | _ 
Br. Audita 15. In Detinue for a Statute, if rye Defendant ſays, that the Conu- 
Querela, pl. for delivered it into his own Hands to deliver to the Plaintiff upon 
3 Conditions performed, and hath Garnithmenr againſt the Conulor, 
Audita Que- Who pleads with the Platntift, and pending the Action, the Deten- 
rela, pl. 15. dant delivers the Statute to the Plaintiſf, who fues Execution; the Gar- 
cires S. C. niſhee ſhall have an Audita Querela thereupon, without Deed, for 
here the Condition is but a Conveyance, which appears allo of Record, 
and the Deceit to the Court, which is alſo of Kcecord, is the Cauſe of 
the Action. 12 ). 4. 6. 15 85 5 
Br Audita 16. If the Conuſee ot a Statute ſues Execution, and after the 
Quere la, pl. Conuſor renders to him the Money, and he refuſes it, pet he ſhall 
29.cits 5. not have an Audita Querela upon this Matter, becauſe this 1s 
Ranke 1 if grounded upon a Matter in fact, and he may tender it in Court, and 
the Con uſor then have a Scire Facias, or Audita Querela; Contra 22 All. 44. 


tenders the h e 
Money after Execution delivered of the Land, and the Conuſee refuſes it, the Conuſce ſhall have 
Audita Querela, Quod non negatur. 1 e | 


* Cro. E. 17. If a Man recovers againſt B. in Debt upon an Obligation, 
858 P 37. and betore Execution B pays to him the Condemnation, and after the 
Herden er Recoveror ſues Execution againſt him, he ſhail have an Audita Que. 
the whole Tela upon the Suggeſtion of this Batter, tho' he hath no Specialty 
Court was, thereof, Mich. 40, 41 Eltz. B. G. between Mulines and Dame 
that an Aud. F7:wkins, per Curiam dubitatur. Trin. 14 Jac. B. B. between 


. well 3 
vis Moreton and Pierce, whether the Bail ſhall have an Audita Querela, 
Matter of %% 8 „ 5 „ 
F . 16 be the Execution.— Cro. J. 29. pl. 7. S. C. cited, Arg. that it was ruled to be a 


good Surmiſe in an Aud. Quer. to avoid Execution of a judgment, for it is not only a Suit in Law, 
but in Equity alſo, and it is a Commiſſion to examine the Cauſe; for it is not reaſonable that if the Money 
be ſatisfied, he ſhould lie in Execution; and ſo held all the Court in the principal Caſe (beſides Po- 
pham) that it was a good Surmiſe in that Caſe of Ognel v. Randal, Paſch. 2 Jac. B. R. the Point 
ene eng the ſame, and thereupon the Defendant in that Caſe was let to bail. ——8, C. cited Arg. 
Roll Rep. 384. in pl. 5. „ . ˙ 
I Moe. $50. pl. N 58. Moſlyn v. Pierce, 8S C the Aud. Quer. was brought by the Bail, who was taken 
in Execution, and ſuggeſted that the Principal had paid the Damages; but the Court would not bail 
him, becauſe ſuch Suggeſtion of itſelf is not ſufficient, without an Affidavit that the Money was paid. 
Roll Rep. 383. pl. 5. Morſten v. Morrice, S. C. ſays, that the Bail was ordered to be com- 
mitted in Execution to the Marſhal, and then it was moved to bail him, upon bringing all the Money 
into Court; but Coke ſaid No, bur that it ſhould be delivered to the Party, and then he ſhould be 
diſcharged ; but if there be any one who knows that the Money was paid, then perhaps it may remain 
in Court; but there was no one that could teſtify it, and thereupon the Plaintiff in the Aud. Quer. 
declared that the Suggeſtion was not true, and therefore would not proceed any further in it. 
A Man being in Execution was ſuffered to go ar large, and after u aids taken again, and brought Au- 
dita Querela, but the Court would not allow 1t ; bur it being further alleged that whilſt he was at 
urge he paid the Money, and Witneſſes ſworn to the Truth thereof, the Audita Querela was allowed. 


n , 


Cre. E. 44. pl 6. Mich. 27 & 28 Eliz. C. B. Reynold's Caſe. 


Audita 


8 8 Aucdita Querela. 339 


18. Audita Querela lies u Surmiſe, and upon Matter of Fatt as 
well as upon Writing. Br. Audita Querela, 38. cites 2 R. 3. 8. 

19. If a Man be bound in a Statute Merchant or Staple unto another The Cogni- 
Man, and afterwards the Recogniſee makes a Defeaſance unto the Recogniſor, ſee of a Sta- 
now if dhe Recogniſee ſues Execution upon the Statute against the Form of cute _ 2 
the Indentures, the Recogniſor (or his Executors if he be dead) may 3 3 
have an Audita Querela againſt the Recogniſee. F. N. B. 105. (C.) Cogniſor, 

| upon which 
he was taken in Execution; but there being a Defeaſance on the Statute, which was not 5 by 
the Cogniſee, thereupon the Cogniſor brought an Audita Querela, and was bailed. Brownl. 39, Hill. 
12 Jac. C. B. Earl of Lincoln v. Wood. 


20. After Judgment in Replevin for the Avowants, one of them re- 
leaſed, whereupon an Audita Querela was brought, and moved to be 
allowed, in order to ſuperſcde the Execution; the Releaſe was produc- 
ed, but the Witneſſes being in the Country, an Affidavit was offered to prove 
their Hinds, but the Court would not allow the audira Querela, be- 
cauſe no Witneſs was preſent to prove the Releaſe, and leſs Regard was 
had thereto, becauſe it appeared by Affidavits, that he who executed the 
Releaſe was joined by Practice, without the Conſent of the other Avow- 
ants. Sid. 351. pl. 2. Hill. 19 & 20 Car. 2. B. R. Nuby v. Jenkins. 


(F) Upon a Deed. [But where not 1 
Deed. | . 1 5 - 


. A N Audita Querela lies upon the Acquittance of the Conu- Firth, Au. 
lee, who had ſued Execution upon a Statute Yerchant or fit: (ere- 
Staple, 22 ED. 3, 4. b. 26 Ed. 3. 73. ; es 2 


2. Ik the Conuſee purchaſes the Lands of the Conuſor in Fee, and Conuſee 
alter aliens it to another, and aſter ſues Execu:10n Of the Statute uipon uro 2 Sta- 
this Land, an Audita Querela lies upon this Patter by the Alience. e 
20 Ed. 3. Audita Querela 30. 55 * 
| 5 Er V „ die Land, 
I. S. purchaſed another Part; the Conuſee extended the Land of J. S. who thereupon brought Audita 
Querela in C. B. and hed a Superſedeas upon it, and it was adjudged that it did well lie. Cro. E. 364. 
pl. 2. Mich. 36 & 37 Eliz. Charnock v. Gerard. 55 | | 5 
It the Recogniſor infeofts a Stranger of Parcel of the Lands, and afterwards infeoffs the Recogniſee 
of another Parcel of the Lands, and afterwards the Recogniſee ſues Execution gain the Recogniſor, 
and the Feoffee, the Feotice ſhall have an Audita Querela againit the Recogniſee, and diſcharge his 
Lands, becauſe that the Recogniſee has diſcharged his Parcel of Land which he purchaſed by his ox n 
Act. F. N. B. 104. (N). | | | | | N | 
And another Audita QQuerela appears in the Regiſter for the Feottee of Parcel of the Land which 
beloyged to the Recogniſor againſt the Recogniſee, becauſe that the Recogniſee hath purchaſed other 
Parcel of the Lands of the Recognifor &c. F. N. B. 105. (E). ä 


3. Iba Man makes a Feoſfment upon Condition to re- infeoff him, Firzh. Au- 
and after the reotice, to the Intent to deceive him, tally and by Co- ele. 
un between him and B. acknowledges a Recognizance to B. aud at- vis C. 

ter re-inteoits him, the Feoflec may have an Audita Querela upon 
this Matter; for this ts grounded upon the Batter of Recorv, as 
Re — As the Deceit, which is Matter in JIats. 26 ET. 3. 3. 
adidged. 
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20 Audita Querela. 


Noy gu. 8. C. 4. If a Man acknowledges a Statute, which is tots, 
&& F. ſeems againſt the Statute, and alter the Conuſee tues Execution Ay 


to be admit- 


þ 9 the 2 
ed, the NUſor ſhall have an Audita Querela upon this Matter. Path l 
Noubr there JAC, B. R. between Barnes and Worlice uhnutted. 83 7 
eing whe- ; 
ther the Agreement was Uſury or not. Cro. J. 25. pl. 2. S. C & S. P. accordingly. Roll R 
384. pl. 5 Trin. 14 Jac. B. R. Coke Ch. J. ſaid that in the Time of Ld. Dyer and Wray, and in all nk 
own Time, the Party was never bailed on an Audita Querela, where it was grounded on a Matter of 
Fact, as upon the Statute of Uſury and the like; for ſhould he be bailed in ſach Caſes, every Man ES 
be defeated of his Execution. * 


Sees (E) pl. F. If A. hath Judgment in Debt againſt B. in which Action C. was 

N Bail for B. and after B. pays ro A. the Money recovered, and after 

&. ſues out a Capias (*) ad Satisfaciendum againſt B. and after hath 

17. S. C. in Judgment againſt C. the Bail, C. ſhall not have an Audita Quercla 

= Notes Upon this Matter, becauſe this is but a naked Matter of Far, ſci: 

tere. Cet, the Averment of the Payment by the {Irincipal, and upon a na. 

ked Matter of Fact no Audita Querela lies. Trin. 2 Jac. B. R 

3 between Randall and Ognel, by all the Juſtices, prater Tanfield, 
Wand "of ; 6. If a Man be bound to another ina Statute Merchant, and puts 
1 cites &. C. it in the Hand of a Stranger upon certain Conditions, (cilicet, to 


+ 


——Firzh. ſtand to the Award of another, and he awards accordingly, and this 
Audita Que- is performed, yet an Audita Querela does not lie upon this Matter 


rela, pl. 16. mithout a Specialty. 43 ED. 3. 28. 
7. If two are in Execution upon a Judgment, Quod unica fiat 
Executio, and one is diſcharged by Letter ot the Bettee to the Sherut, 
upon which the Sheriff ſends to the Gaoler by his Warrant to deliver 
him, upon which he is let at large, the ocher may have anAudira Querela 
upon this Matter. D. 2 Jac. B. Harman's Caſe, per Cutiam. 
8. If A. be in Priſon upon an Execution tor Damages recovered r 
(F) bays, the Z. and after A. purchaſes a Manor, to which Manor B. is a Villein 


Conuf : 
1” regardant, A, ſhall have an Audita Querela upon this Matter in 


ſeize the Co- Fact, without a Writing. 4: Ed. z. Audita Querela 18. per Cu- 


out ſuch | 


Suit, and the Marg. of the Engliſh Editions cites S. C. 


If the Conu- 9. Ik the Conuſor infeofs ſeveral Men of ſeveral Parts of the Land, 
for upon a nb after the Conuſee ſues Execution of the Statute againſt one, he 


Statute Mer- 


chane «ies dhall have an Audita Querela upon this Batter. 33 Ed, 3. Audita 


to ſeveral, Querela 38. Co. 3» Dir William Derbert. | 14. b. 


and dies ſeiſ- | | = 88 . | 
ed of one Acre, and the Conuſee ſues Execution, there no Feoffee, nor the Heir by himſelf ſhall be charged 
with the whole Execution, but every one ſball be contributory. Br. Audita Querela, pl. 44. cites 48 


E 1 


But if the Conuſor himſelf had been al ive and put in Execution, he ſbould not have made any of the others 
to be contributory with him, but ſhould ſuffer the Execution againſt himſelf alone; Per Cur. which Caſe 
was agreed M. 25 H. 8. and that he who is in Execution alone ſhall have Audita Querela againſt 
the others to have them contributory to him; Quod Nota; and concordat Fitzh. Audita Quere- 


Ia 19. 


Where the Conuſee ſues Execution againſt one of the Feoffees of the Conuſor upon a Statute Merchant 
where there are ſeveral, he ſhall have Audita Querela to compel him to ſue Execution equally againſt all; 
contra where he ſues Execution of all againſt the Conuſor who made the Recoguizance; — the Di- 
verſity. Br. Audira Querela, pl. 13. cites 9 H. 4. 4 Br Statute Merchant, pl. 11. cites 8S C. — 


F. N. B. 103. (B) S. P. accordingly. 


If the Conisſor makes Feoffment to divers Men, and the Conuſee ſues Execution ef the Land of one of then: 
only, he may have Audita Querela agiinſt the Conuſce to fue Exccunon againſt the other Feoffees by 
Certribytion ; Quære. Br. Statute Merchant, pl. 49. cites 13 H.: 22. 

If a Man ſeiſed of 20 Acres is bound in a Statute Merchant, and makes Feoffme at of 15 to ſeveral Per- 


Tons, and Execution is ſued againſt one of the Feottces, he ſhall have Audita (Verela upon his SUur- 


miſe to have the other Feoffees to be contributory with him, but if Execution be tned againſt the Co- 
nifor himſelf, he ſhall not have ſuch Contribution; for this is upon his own Act Br. Audita Q1:re- 
Ju. pl. 39. cites 25H S. S. C cited Br. N. C pl. 71. 8. C. cited 2 Bulſt. 15, 


The 
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The Conuſor of a Statute infeoffed A. and B. of ſeveral Lands; the Land of A. is extended. and he 
brought an Audita Querela againſt B. to have Contribution; he pleaded in Abatement the Omiſhon of 
the Lands in Poſſeſſion of C. ſed non allocatur ; for the Plaintiff is not bound to take Notice of that, 
but every one grieved may have an Audita Querela. D. 331. b pl 24. Paſch. 16 Eliz Anon. | 
When it is ſaid, that if the one Purchaſor only is extended for the whole Debt, he ſhall have Con- 
tribution, the Meaning is not that the others ſhall give or allow any thing to him by way of Contribu- - 
tion, but that the Party, who alone is extended for the whole, may by Aud. _ or Sci. Fa. as the 
Caſe requires, defear the Execution, and thereby be reſtored to all the meſne Profits, and compel the 
Conuſee ro tue Execution of all the Land, and by this Means every one will be contributory, viz. 
the Land of every Tertenant will be extended equally. 3 Rep. 14. b. in a Nota of the Reporter in 
Sir William Harvert's Caſe — But this is altered nowby the Statute of 16 & 17 Car. 2. cap. 5. and 
made perpetual by the 22 & 23 Car. 2 cap. 2. which enats, That ben any Judgment, Statute, or Re- 


- cooniz.ance ſpall be extended, the ſame ſhall not be avoided or delayed, for that part of tle Lands extendible 


are omitied out. of ſuch Extent, ſaving always to the Parties <vhoſe Lands are extended, their Remedy for 
Cont ibution againſt ſuch Perſons whoſe Lands ſhall be omitted Provided that this Act extend only to Statutes 
for Pigment of Monzes, and to ſuch Extent as ſhall be <ithin 20 Years after the Statute, Recognixance, er 


/ 


Judgment had. 


10. If A. and B. commit a Battery upon C. and after C. ſues A. in Cro C. 443. 


Banco, where he hath Judgment tor 20 1. Damages, ànd atter C. ſues B. P.. 14. Hill. 


in B. R. and there has Judgment againſt him tor 100 1. Damages, K ES * 


and rakes B. in Execution, and after acknowledges Satisfaction in Barnes, S. P. 


Bbauco to A. Of the {aid Judgment, B. may have an Audita Que 0d ſeems to 


ela thereupon, and viſcharge himſelf out of Execution, becauſe this . 


was but a Trelpais, and he ought to have Damages but once, As cordingly. 
_ if he had reiealed to one, the other ſhould have had Advantage 


Jo 377. 
thereof, Dill. 11 Car. B. R. between YBa3/es & alios, contra pl. 5.5. C 


- Sarnes, udjudged upan a Demurrer, Jatratur Trin. 11 Car, Rot. d held ac. 
359. but after, by Allent, the Oemurrer was watved, and Allue 


cordingly. 


taken whether there was a melne Treſpaſs. os 

11. The Alienee was in Exticution alone, and he reflored to the meſne 
Iſſues, and the Execution avoided, and the Alienor put in Execution. 
Br. Audita Querela, pl. 46. cites 23 E. 3. and Fitzh. Execution 127. 

12. Audita Querela upon an Indenrure of Defeaſance of a Statute Mer— 
chant ; the Detendant pleaded Variance between the Statute and the De- 
feaſance, that the Name Rich. Ty. the Plaintiff, was not well nor plainly 
wrote, and becauſe there was Intendinent enough that it was one and the 
ſame Perſon, and allo the Detendant had taken Exception to the Matter 
before, and this is only to the Form, therefore per Judicium he was 
ouſted of the Exception; Quod Nota. Br, Variance, pl. 105. cites 


46 E. 3. 33. | 


13. In Scire Facias upon a Recognizance, the Sheri? returaed the 
Dejendant Nihil, and the Plaintift had Execution ar his Peril, and if the 
Detendant had releaſed, he thould have had Audita Querela; Per Hank. 

R. Audita Querela, pl. 14. cites 12 f. 4. 4. VVV 

14. A. ſeiſed of the Manor of W. acknowledned a Statute Merchant to And 133. 


B. and then ſold the Manor to F. S. Atterwards B. releaſed to J. &. all pl. 182. 


| f * ö NY T8, \ S. C. aore a 
Right, Title, Iutereſt, aud Demands Sg. and all HJetiuns, Suits, aud Kx- by all ah 


c ecutions &c. which he, his Heirs &. then had, or might have againſt Juſtices that 


J. S. who brought Aud. Quer. and had Judgment. Cro. E. 40. pl. 3: lies. 

rin. 27 Eliz. C. B. Hyde v. Morley. 2 : 

15. Audita Querela to avoid Execution of a Judgment ſuppoſed, An Audira 

that J. 7. and the Plaintiff as his Surety, was bound in an Obligation cf ere 2 
200 J. for the Payment of 100 J. upon which, Debt being brought, and Fuds- the e 

ment had, F. T. entered into a new Bond for the Payment of 1101. at ano- was, this B 


1 S. tor or concerning the Preinitics. An Execution was ſued againſt Aud. Quer. 


ther Day, which was in Satisfaction of the Fudgment which the Plain tit [thePlaintiff] 


accepted. Reſolved, ſuch a bare Surmiſe, which is but Matter of Fact, and M: were 
0 5 bound to K. 


is not ſufficient to avoid a judgment. Cro. J. 579. pl. 8. Trin. 18 Jac. and K male, 
B. R. Lutterford v. Peter le Mayre. | 2 Bond to M. 


| | in the Suin 
of 100 J. that if M. be not ſued upon the firſt Bond, then that ſpall be sos the Platntitf atteged, 
4 8 | Tant 

* . 
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S. C. cited 


that K. did not ſue him and M. and that he had no Notice of the zd. Bond that he might have pleaded 


it, and ſo pretends that the ſecond Bond ſhould be a Defeaſance of the firſt, and Judgment was given 
for the Defendant. Brownl. 29. Trin. 13 Jac. Bird v. Kirton. 


(G) By what Court it may be granted. 


Roll Rep. 1. A TD aAudita Querela may be granted by the Chancery, un- 


oy I 3 leſs the Record upon which it is granted be there. My Re: 
Morrice, ports, 14 Jac. Piers. | | 
SES J- Mo. 850, $51. pl. 1158. Moſlyn v. Pierce, S. C & S. P. by Coke. 


Or upon a 2. As upon a Judgment in B. R. no Audita Querela may be grant 
Judgment gt in Chancery, Mp Reports 14 Jac. 


in any other 


Court no Aud. Quer. lies; Per Coke Ch J. Mo. 851. pl. 1158. in Caſe of Moſlyn v. Pierce. 5 


Roll Rep. 383, 384. S. C. & S. P. per Coke Ch. J. 2 Bulſt. 10. Mich. 10 Jac. Williams ] ſaid, 
that there is no Book in the Law to warrant ſuch Proceedings that upon a Judgment given in any of 


the King's Courts, an Aud. Quer ſhould lie, and a Sci. Fa. thereupon returnable in Chancery, but 


only in the ſame Court where the Judgment was given, they having the belt Knowledge of all the 
Proceedings in the ſame Caſe ; and to this all the Court agreed clearly. 2 Bulſt. 10. Mich. 19 Jac, 
in Caſe of Scriven v. Wright. Es | 1 | 


| Roll Rep. 3. Bur if a Statute Merchant or Staple be in Chancery, an Audita 


35%. © Duerela may be there granted, Py Reports 14 Jac, 


Coke Ch. J.. P. by Williams J. and agreed to by all the Juſtices. 2 Bulſt. 10. Mich. 10 
Jac.— S. P. accordingly by Doderidge J. Arg. 3 Bultt. 307, 308. Mich. 1 Car. B. R. 


4. It was agreed, that in Debt upon Tenor of a Record certified in 
Chancery by Certiorari, and ſent into Bank by Mittimus, where the Plain- 


tiff declares there upon Tenor of the Record, that he may well do it 


notwithſtanding that the Record itſelf, upon which hc declares, be in York 
where the Recovery was, and no Miſchief; tor per Martin, it Execu- 
tion be ſued after ar York, the Defendant may plead this Recovery here 


in Bar, and if Judgment be given here before Execution made at York, 


the Detendant may have Writ here ſent thither comprehending the Mat- 


ter, commanding them to ceaſe from Execution, and if Execution be 


made in the mean time, he ſhall have the Audita Querela. Br. Audita 
Querela, pl. 20. cites ) H. 6. 19. Ss 

SHER Audita Querela #pon a Statute Merchant ſhall be directed to the Fuſtices 

Fo + 2 C. B. but upon a Statute Staple it ſhall be to the Chancellor. D. 332. a. 

2115 Hill. Pl. 24. Hill. 16 Eliz. Anon. 

zo liz. CB. 


udley v. Lacy; but in that Caſe, tho' the Audita Querela was upon a Statute Merchant, the Court 
was clear of Opinion that the Party might ſue in which of the Courts he would. Le. 303, 304. 
| . 421. Trin. 31 Eliz. C B. Glanvil v. Mallary Audita Querela upon a Statute Staple by an In- 
a 


ant, was brought in C. B. and it was objected for the Defendant, that C. B ought not to hold Plea 
in this Matter, becauſe there was no Record of this Statute in this Cour: ; but on the Side divers Pre- 


cedents were ſhewn to the contrary, and thereupon it was adjudged that rhe Action well lies in this 


Court. Cro. E. 208. pl. 3 Mich. 32 & 33 Eliz. Clavel v. Millaroy, S. C. reſolved that it lies 
in C. B. and in B. R. as well as in Chancery, for the Chancery has no more Recor41 of it than thoſe 
Courts, for the Statute remains with the Parties. 
2ccordingly, 


5 a 6. An Audita Querela was brought in this Court, but becauſe the Re- 
RS + 


ance of a Cord was not brought into Court, ſo as the Party might have Fxcention, if 


Statute Sta- Ihe Malter was found for hin; the judgment was that Quetens Niu 
| | E:401.4t 


And. 227. pl. 244. ſeems to be S. C and held 


ͤ— 


4 2, 
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capiat per breve. Cro. E. 33. pl. 15. Trin. 26 Eliz. B. R. fays, that a ple to G. 


Precedent was ſhewn to the Court, which was Mich. 5 H. 5. 2 „ - 


peral Parts of his Land ſevera:ly. G. ſues Execution againſt one only, returnable in Chancery, who brot 
Judita Querela in C. B. It was moved that it ought to have been brought in Chancery, becauſe ere 
is no Record of it in C. B. But per Cur. it may well enough be brought in C. B. Noy 71. Gaſcoyne's 


Caſe. 


J. If a Man ſues Execution upon a Statute Merchant, and hath a Ca- 
jas returned in C. B. if the Feoffees or Parties will ſue an Audita Que- 
rela, they ought to ſue the ſame out of the Chancery, directed unto 
the Juſtices ot C. B. F. N. B. 104. (S.) 
8. It a Man be bound in a Recognizance in C. B. and afterwards“ [Theſe 


[* rhe Conuſee] doth releaſe unto the Party, and then againſt his Releaſe bk ang * 


ſues Execution, then he ſhall there come into C. B. and thall ſue an Au- the Engliſh 
dita Querela thereupon out of the Rolls. F. N. B. 105. (B) Editions nor 
| | . in the 


French, but ſeems neceſſary, and the Senſe not perfect without them. J- — And fo if one recover in 
C. B. or B. R. Debt or Damages, and afterwards by his Deed releaſeth the ſame, and afterwards ſueth 
forth Execution upon the Recovery; the Party ro whom he releaſed ſhall have Audita Queaela out 


of C B. or B. K. where the Record is, and yet he may have an Audita Querela out of the Chancery; 


and ſo it ſhall be ſometimes judicial, and ſometimes Original. F. N. B. 105 (B.) 


r . * 
— — 


(H) Mo ſhall have it. Againſt whom. And who 


not. 


. IF an Extent upon a Statute Merchant be ſued againſt one Feoffee, Br. Audita 
where the Condition of the De feaſance 15 not broken, the Feoffee V<r®!2; pl. 


I. Cites S C. 


ſhall have an Audita Querela, 45 ED. 3. 27. b. e. .Firzh. 


rela, pl. 16. cites 8 C. [but I do not obſerve S. P. in cither of theſe Books.] 


2. Tf the Bail in an Action be taken in Execution for the principal Se E) pl. 
Debt, where the Principal hath paid the Money between the Verdict * ns 
and judgment, the Bail ſhall have an Audita Querela. My Reports, here 
Morſten v. Peers. | 3 e 
3. Ik the Land of J. S. one of the Feoſſees of J. D. are extended SAL? 
upon a Statute acknowledged by the ſatd J. O. and not the Lands of F 22 
the other Feoffecs, fo that J. D. hath Title to have an Audita Que- Caf > 
rela, and after he levies a Fine ot the Land fo crtended, it ſcems that Erle v. Mul- 
this Conuſee of a Fine fhall have an Audita Quecrela to avoid the Ex⸗ imeus, S. C. 
tent. Dubitatur H. 10 Tac, B. R. between Malieneux v. Erle. and Did 17 


adds à Nota. 
That the Judges did not argue this Caſe, nor delivered any poſitive Opinion tlierein, inaſmuch as the 
Parties had agreed the Matter in Difference bet cen themselves; and ſo this Caſe was caſt our of the 
Court, and went fine Die; but by Haughton ]. and the reſt of the Judges agreeing with him, the Feof- 
fee here did take the Land with the Charge thereon, and therefore he cannot have this Audita Que re - 
la, unleſs the firſt Extent had been had againſt him, then he might well have had this Audita Querci: 
for his Remedy herein, and ſo to have Contribution; but here in this principal Caſe it is not fo. be- 
cauſe the firſt Extent was had againſt the Conuſor before, and therefore the Conuſce not to have this 
AuditaQuerela ; and ſo tho' the Opinion of the Court was againſt the Plaintiff, yer no Judgment was 
glyen herein, becauſe the Matter was ended by Agreement between the Parties. Quod nota. 


4: It lies for the Grartee of a Rever/ion with Attornment &c. and there 
he thall have Account ab Initio, cites 6 E. 3. 53. Charleron's Cate, and 
5 =: 53. Venner's Caſe. F. N. B. 104. (G) in the new Notes 
„here C). | | | 
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5. If Conuſor upon a Statute Merchant aliens Part of his Land, and 
Execution is ſued againſt zhe Alience, he ſhall have Audita Dnerelg to 
make the Conuſor to be contributory ; bur if the Conuſor himſelt was 
in Execution, he ſhould not have Contribution of the Alienee. Br. Suit 
pl. 10. cites 23 E. 3. Firzh. Tit. Execution 127. and Ibid. 255, 256 

and 29 E. 3. J. and 29 E. 3. 39. accordingly. 

6. If one acknowledges a Statute, and afterwards acknowledges 4 
ad Statute, the 24 Connie ſhall have a Scire Facias againſt the firft to re. 
ceive the Monies which are to be levied, if the. Tenant of the Freehold 
will not ſue. F. N. B. 104. (G) in the new Notes there (C), cites 38 

E. 3. 18. | 
. Note that a Connſor infeoffed a Feme of Parcel of his Land, and F. M. 
of the reft, and the Conuſee ſued Execution againſt the Feme, who broiig h 
Audita Ouerela, and had Writ againſt the Conuſee and F. NV. to ſay why 
his Land ſhould not be put in Execution, and J. N. fovrwed Acquittance of 
the Connſee, and the Court ſaid they had no Warranty to hold Plea be- 
_ tween the Conuſee and the ſaid J. N. and this Writ by the Feme onght to 
have been ſued againſt the Conuſee, to ſay why he ſhould not recover the 
Land and the Iſſues; and alſo they may grant our of this Audita Que- 
rela a Venire Facias, and Execution ſhall be ſpared, and then the Co- 
nuſee ſhall anſwer to him who has the Acquittance. Quod nora, that 
he who is in Execution ſhall have Writ againſt the other Tertenant to 
be contributory, and he ſhall have Writ upon his Acquittance againit 
the Conuſee ; . it was ſaid P. 36 H. 8. thar the Conuſor himſelf ſoel! 
not have ſuch Contribution. Br. Audita Querela, pl. 2. cites 45 E. 3. 17. 


Firzh. Au- 8. If the Conuſee upon a Statute Merchant ſues Execution, and 
N grants his Eſtate over, the Audita Querela Hall be brought againſt the 


ces. & Grantee; per Hank. quod Curia conceſſit. Br. Audica Querela, pl. 1; 
& S. P. ac- Cites 12 H. 4. 6. & 15. 5 
cordingly. 85 5 wo ITS, 
— N. B. 104 (E) S. P. and that he need not name him that ſued the Execution, if he has Marte: 
See (D) pl. 6. contra, and the Notes there. | 7 

And ſo ſee that the Bailiff nor the Procuror ſhall be compell'd to anſwer in this Action; for the Nature 
of this Action is no other but to avoid the Execution, and the Bailiff or the Procuror ought not to have 
Execution; quod nota; and ſo ſee Audita Querela upon Matter in Fact, and againit him who ha: 
the Land in Execution, tho' he was not Party to the Record; for this is all to avoid the Execution. 


Ibid. 


* [The Eng- 9. The Heir of the * Recogniſor may ſue an Audita Querela, if he has 


liſh Editions Matter in Writing to diſcharge the Execution. F. N. B. 104. (B) 


are (Recog- 


nizee, ) and therefore wrong. 


10. A Stranger, who made not the Recognizance, was Tenant of thr 
Land at the Time of ſuing forth of the Execution, thall have an Audits 
Querela, if he have Matter of Diſcharge in Writing. F. N. B. 
8 Hh In Audita Querela the Caſe was; A. and B. ſeiſed of Capite Lands, 
and C. ſeiſed of Soccage Lands. They all 3 acknowledged a Statute of 8000 /. 
to D. A. and B. levied 2 ſeveral Fines of their Moieties to V. and N. to the 
Uſe of themſelves and their Heirs, until Default of Payment was of certain 
Annuities, and then to the Uſe of V. and N. They, after Default of Poj- 
ment, ſold the Lands to H. and F. H. releaſed to F. who deviſed the Land 
in Tail, and died. The Deviſee in Tail died without Iſſue. The Wives of 
the Plaintiffs were Heirs to F. to whom the zd Part of the Capite Lands de- 
ſcended. D. had extended the Lands upon the Statute, before the Default 
Payment of the Annuities, aud before the Bargain and Sale; and altho' he 
ſued the Extent againſt A. and B. and alſo C. yet the Sheriff extended 
the Lands of A. and B. and to defeat the Extent, and to have Reſtitu— 
tion, becatſe the Land of C. was net allo extended, the Audita Dnerela Was 


Freun 7. 


8 
_— . 


Audita Querela. 
. ee _—_ 
irought. The principal Point in this Caſe was, if the Bargainee and 
thoſe which claim under him ſhould have an Audita Querela for the 
Extent made before their Time, or that the Bargainor having the firſt 
Cauſe of Action, had extinguiſh'd it by the Sale of the Land. Another 
Point was, if the Coheirs thould have an Audita Querela without the 
Owner of the two Parts, all of them being Tenants in Common, and 
equally grieved with the Extent. The Caſe is argued, but not reſolved. 
Mo. 661. pl. 906. Mich. 44 & 45 Eliz. in Canc. Heydon v. Smith. 

12. In what Caſe Vouchee in a Precipe quod reddat ſhall have Audita 


8 6 


Querela to be reſtored to the Land loſt. See lenk. 100. pl. 95. 


13. A. ſeiſed of Bl. Acre and Wh. Acre, acknowledges a Statute, and then And per 
makes a Leaſe for Years of Wh. Acre, the Remainder over in Fee; then Barclay ] he 
the Conuſce purchaſed Bl. Acre, and extends the Land of Leſſee tor Years. hat has but 
He in Remainder ſhall have Audita Querela for the Damnification which „% Ip 
came to his Intereſt ; per Barkley J. Mar. 71. Mich. 15 Cat. have Audita 

| ig | | | Querela 
and that one Jointenant only ſhall have it, and not abateable by Death of any other. =, i pl. 


108. Mich. 15 Car. in Caſe of Leake v. Dawes. 


14. Ceſiy que Uſe before the Statute might have an Audita Querela ; per 


Barkley J. Mar. 11. Mich. 15 Car. 


—— 


—_— 


(I) ei hor it Lie 


1. IF 2 Executors ſue Execution for Damages recover'd by the Teſta- 


) 


ror, where one hath releaſed, an Audita Querela lies againſt 
both. 21 Ed. 3. 13. U. 5 - 77 | 

2. Audita Querela does not lie again/# the King, therefore the Matter Br. Charters 
ſhall be pleaded. Br. Audita Querela, pl. 34. de Pardon, 


pl. 4. cites 


34 H. 6. 3. & 50. and 35 H. 6. 1. 25 ——Audita Querela does not lic againſt the King, bur againſt the 
Informer he ſhall have it. Roll Rep. 95. pl. 41. Mich. 12 Jac. B. R. Shoyne Qui tam &c. v. Dr. 
Foſter, ——2 Balft, 324, 325. S. C. but being after Judgment an Audita Querela againſt the Informer 
Audita Querela lies not againſt 


will not hinder the Execution as to the King ; per Coke Ch. ]. 
the King. Noy 26. Mich. 15 Jac. C. B. Ford v. Mead. 


— Jenk. 109. in pl. 10. 
3. Audita Querela lies as well upon Matter in Fa as upon Matter in 
Writing, and lies where A. and B came before the Mayor &c. and B. ac- 


knowledges himſelf to be bound in 1001. to A. in the Name of C. before the 
Mayor, and affirms his Name is C. and atterwards C. is arreffed by Force 


of this Bond and Statute, and taken in Execution; now C. fall have 


Auuita ©nerela againſt A. and B. F. N. B. 102. (H). 


4. It che Conuſee [after Execution] has aſſigned [or leaſed] but a 
Part of his Eitate, the Scire Facias ſhall be brought againſt the Conuſee 
only, and nor the Leſſor [Leſſee.] Quære. Bur if he aſſigns the Whole, 
and the Aſſignee levies the Whole, or the Plaintiff will pay the Reſidue, 
the Writ lies againſt the Aſſignee alone, and he ſhall retake (or repay) 
the Monies; bur if he has levied the Whole, and afterwards alſigns, the 
Writ lies againſt both. F. N. B. 104. (G) in the new Notes there * There 
(c) cites 30 E. 3. * 46, or 16. 38 E. 3. 12. 21 E 3. f. 46 E. 3. Scire u 0 0 
Facias 134. 15 E. 3. Reſpond. 3. Bur one of them may anſwer bur the Cas 
his Companion, and yet the Conuſee may releaſe, notwithſtand- is 55 F ;. 


ing the Aſſignment. Vide Ibid, See alſo 1) Aft. 52. 9 E. 4. 13. 12 H. 6. 4. Pl. 


8.8. 18 E. 3. 25. contra. 17 Aſl. pl. 24. contra. 25 All. 8. 17 E. 3. 43. 
4 116.72." 21 E. 3. 46. contra. See i E 3. 49 8 
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Law ſhall be ſo. 


Br. Scire 


a W___ 


Audita Querela. 


(K) { Againſt whom | jotntly. 


Br. Brief, pl. 1. F A@ Statute be acknowledged to two, Of Which one is an Infant, 


8 f | . 
** r and they make a Deteaſance, und alter ſues Execution contrar 


pra to it, ant Audita Querela ſhall be brought againſt both; for it 4 
not appear within the Oced that he is an Jntant. (Allo the Bern of 
the 1 is not void, and peradventure he will affirin it.) 45 Ed 
3. 12. b. ; 

Br. Brief, 2. [So] Tf a Statute be made to Baron and Feme, and the 8 

p1. 50.0591) Deteaſance, und after ſue Execution contrary to it, the Tubs Ne 


Cites S. C. 


& S b s (ela ſhall be brought againſt both, altho' the Defcalance be void ag 
Sar the co the Milt; for this Action is in Lieu of an Anſwer of the Exery 
Deed of the tion WHICH is ſued by both, and this is all one as if the Baron alone 


baron v had made the Octeaſance, which would have been a ſufficient Oil 


a ſufficient 

Diſcharge charge Contra 45 ED. 3. 12. 

eee f 0 FE Q 1 | . 8 

Statute, and therefore the Audita Querela ſhall be againſt the Baron only; but becauſe it was agg! 
the Baron and Feme, and the Defendant pleaded It to the Writ, the belt Opinion a has he ow 
ſhall abate, becauſe the Deed appears ill in itſelf. —— Br. Audita Querela, pl. 11. cites S. C. & S b 
accordingly.—-——BÞr. Baron and Feme, pl. 24. cites S. C. & S. P. by Finch, that peradventure the 


S. Oc S. P. Lieu of an Anſwer to the Execution; (for the Execution cannot be 


Br Audita 5. Tf two Conuſees make a Deſeaſance for them and each of them, 


Querela, the Audita Querela may be brought againſt one only. 48 Ed. 3. 13. 


pl. 11. cites 


48 E. 3. 12. 8. C. and S. P. by Finch. 5 


6. Ik a Statute be acknowledged to one, and a Oefealance made 
by him, if the Audita Querela be brought againſt the Conuſee and a 
Stranger, the Writ ſhall abate. 48 Ed. 3. 13. 5 | 
„ Ik a Statute be acknowledged to two, and one releaſes, and after 
183. cite: they both ſue Execution, the Audita Querela may be brought againit 

15 2 both. 11 Ed. 4. 8. b. | | 57 5 | 
„. GOES. | : 


TD ws appear; but ſeems admitted. Br. Default &c. pl. 94 (55) cites S. dee 


8. So the Audita Querela may be brought only againſt him that re- 
leaſed: 24 E,. 3. 2). | 
9. Ik a Statute be acknowledged ro a Feme ſole and J. S. and alter 
the Feme takes Baron, and J. S. releaſes, and after Cxecution 18 
ſued; the Audita Querela map be brought againtt che Baron and Feme, 
and J. S. 11 Ed. 4. 8. b. h 1 
Renal fo 10. G. acknowlaped a Statute Merchant to W. and afterwards ife— 
vl. 124. S. C. of ed N. of Part of his Land, and the Refidue he gave to H. his Son, 1 
| | H's 


1Gjudped.— 


Audita Querela. 347 

H's Wife in Tail; W. ſued Execution againſt H. who alone without his Mo. 44. TY 
Wite brought Audita Querela, and well. D. 193. b. pl. 3o. Mich. 2 134 e 
& 3 Eliz. OCaſcoigne v. Whalley, al. 43. pl. 


| , 29. 8. C. in 
totidem Verbis with Mo. but neither of the Books above do mention the 8 P. a; Dyer, ; 


11. Audita Querela by three Perſons to avid Executions, which were 
at the Suit of ſeveral Perſons ;. adjudged to be vacated, becauſe one 
Aud. Quer. cannot be tor ſeveral Suits, Mo. 354. pl. 479. Paſch. 36 
Eliz. Collins's Caſe. 5 
12. In Audita Querela to avoid Execution on a Statute, ontlatwry in Cro. E 4-2. 
one of the Plaintiffs was pleaded. The Queſt ion on a Demurrer was, If 8 
it might be pleaded in that Suit which is only to be diſcharged, Elis 8 C. 
and not to recover any Matter, but was ruled a good Plea; whereupon but D. P. 
the ocher Plaintiff prayed Summons and Severance, ſo that he only might 
jue; And per omnes |. præter W almfley, he might well have it, becauſe 
they only ſue to be ditcharged, wheretore the Monſuit ot the one ſhall 
not Prejudice the other; beſides it is to diſcharge their Land, and it is 
not reaſonable that the Act of one thuuld make the other's Land to be 
charged; but Walmiley doubring adjornatur. Cro. E. 448. pl. 15. Mich. 


37 & 38 Eliz. C. B V\ orfley v. Charnock. 

13. It there are two Conuſwrs, and their ſeveral Lands are put in Exe- One Fointe- 
cnticn ; they cannot join (it Cauſe be) in an Audita Querela, but other- n may 
wile it they are Jointenants of Land. D. 194. a. Marg. pl. 32. Paſch. have Aud. 


* = (ter. 
35 Kliz. C. B. Morſley v. Charnock. | 3 of 


| | 5 one ſhall 
abate the Writ, Per Barkeley J. Mar. 41, Mich. I5 "vg _ 


14. In an Audita Querela the Caſe was thus, The Father and Sor were Cro. E. la- 


tound in a Statute Merchant to C. who ſued out an Exocntion againſt then, ( 2 . e 
| .. adjudg- 


end their Lands were ſeverally extended; and they tuppoling the Srazute was eg ac. 
not good, becauſe it was ud ſcaled with voth their Seals, according to the ingly . 


— — 


Statute, they both brought a joint Audita Querela; and whether they could 8 P and ad- 


join in this Action or not Was the Queſtion; Judgment was given that judged that 


they ought 
to have ſeve- 
ral Writs, 

| 5 5 becauſe the 
Wrong done to one by an Execution of his Lands, is not any Tort to the other. Noy. 1. Farmer 


they ought to have feveral Writs. Ow. 106. Paſch. 38 Eliz. C. B. M or- 
ſley v. Charnock. 175 + . N 


v. Downs. [And tho' the Caſe mentions (Jointenants) yet it plainly intends two Per ſons jointly bound 


only. J 


15. If 2 are ſeverally Loand in 2 ſeveral Statutes, and afterwards the 
Recogniſee by Deed doth releaſe both the Statutes to one of thein, it he ſues 
Execution againit chem feverally, they mall! joln in Audita Yuerela 
hn Io. (29 ons; 
16. Ir ſeems the Tenants in common &&c: need not fin in an Audita 
Nuerela wth the Tertenants. 20 E. 3 Quære. F. N. B. 104. (M) in the new 
Notes there (b.) 1 3 

17. Audita Querela was brought by A. B. and C to avoid a fudgment Jo. zu pf 
again them ia Treſpaſs, where A. cily was taken in Execution upon this “ 8. N 8 
judgment, B. and C. not being touched. Ir Was objected that A. who oH. 
was in Execution ought to have brought the Audita Querela alone, and 
that B. C. who had not been grie ved, ought not to join with him, ſcd 
non allocatur ; for they being Tarties to the Fudgment, and liable to the 
Execution, tho' never had againit them, yer tor their Indemnity they 
"ay well have an Audita Querela, and 7072 with him who is in Execu-. 


tion. Cro. C. 443. pl. 14 Hill. 11 Car. 2. B. R. Corbett v. Barnes. 
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(L) Bars of an Audita Qurela. 


= 1. J F the Conuſor hath right. to have an Audita Duerela a tin 
8 hum who hath the Land in Extent, and he enters ca tn 


5. cites S. C. and makes a Feoffment to another, whoſe Eſtate comes after wards to 
Cr the Extendor, the Audita Querela is extinct, "M Ed. 3. 30. b. 


ae Terres, pl. 6. cites S. C. 


Frome =. ———— ETSY 
o o — by - — — — — * 7 - 
= —— CET nie __ — LISTS 


— NY ⏑ —C{CR—C—CCC—C 
— _ _ CY w-- a-* * 


4. 


— "x. IVE wc 5b 


Br. Audita 2. So if the Feoffment had been upon Condition to render it up, and 
Querela, he does it uccordingly, altho' the Extender does not come to the Land, 


b. yet by the Feoffment this Audita Quecela is extinct, and nor ceviy: 
Br. Feat ed; Contra 46 Ed. 3. 30. b. 31. admitted. 


ment de 
Terres, pl. 6. cites 8. C. 


= 3. But there it is admitted 31 that it the Extendor had the Eſtate 
Fol-313- in the mean Time, between the eoftment and the rendring up, the 
Audita Querela had been gone. _ 
3 * Firth, 4. Tf a Man be Nonſuit in an Audita Querela, thts will not bind 
bes ces him perpetually, but he may have a new Auvita Querela. ® 22 Ed, 
Pc 20 ns 3. Audita Querela 29. Contra 17 — 3. 27. f 24 
+ | Vick. Wo 3. 24. b 
Audita Que- 


rela, pl. 21. cites S. C. Þ Firzh. Audita Querela, pl. 11. ches 8. 8 8 7. but rays that. 

in the ſecond he ſhall not have Superſedeas to the Sheriff to Tay Execution, as he might have in the firſt, 
Br. Audita Querela, pl. 22. cites S. C. accordingly, and S. P. as to the Superſedeas, by the 

Re rter. F. N. B. 104. (O) S. P. But if KJ ſues an Audita Querela upon a Releaſe, 
and afterwards is Nonſuit, he ſhall not have an Audita Querela upon new Matter, ut dicitur 43 E. ; 


But it feerneth the Law is otherwiſe, but he ſhall not delay Execution by a new —— Querela, 
F. N. B. — Q) 


—, a> 
1 r 
3232 — — 
5 PY * 
" — N - 5 
— 4298 4 
— 


3 
Ny 


— 


. 3 — . 
rr 14122 — 24 2 


— — 
* = a—_—_— - > - . "I - - * 
— . 0 —— 
8 — * 
* —— — — — _ og - 
R " 41 — . — F 
. $4 — . , —— — - — p 4 — 
. "2 * 2 % _ ? < 8 — — 
— - 5 ©. — * wee 2 . SR. ag, — . 
— — * E A. = , * * * — r k > ws 4 _ * 
< 2 2 - 
1 > — — II mein ö — — £ 7 — wm : — . 4 — 
4 ” 8 * ” 4 A 2 * - YT 4 


- * — 8 
— L -- — —— 


— —w pe * 
_ 2 » — - cy 
93 nn 
W x." 
1 * 4 
* 0 = 
we, — 
—_— 26 <A — 
— — *% 5 * 
x * 8 of = 
TT UAED — 
1 . - "nar, 
2 


rr. 
. . —— 
1 Lg wk” — — CA 
— — * = n 2 4 ; © 
£85.4 - WP — 
a J ” . £ — 


— 8 "= $- 


Br. Audita 5. Tf the Conuſee ofa Statute PT Oe the Statute to the Conu⸗ 
223 72 wr in lieu of an Acquittance, and after ſues Execution, ant the Conu- 
3" Pirzb. - r comes and prays a Re-extent, becauſe the Land is extended too 


Affſe, pl. low, And this is done accordingly, he ſhall never avoid this Cxtent by 
3 cites 1 Duerela, becaule when he prayed a Re-extent, he ad- 
SY == the Statute extendible and executory. 43 All. 18. ad 
= See (E) pl. 2. 6. I the Acquittance ttpon which the Audita Querela is grounded 
D the like does not agree with the Statute which is to be diſcharged, but is {0 
een 85 point. fo variant that it cannot be the ſame, the Audita Querela thail be 
D an 18 E. 3. 58. b. adjudged, 
J. Bur if the Plaintiff in the Audita Querela grounds his Suit in 

hancery upon an 1 yet he may in Banco maintain it upon 4 
Pay ment by Deed. 8 Ed. 3. 58. 
L hy altho* the Payment was after the Writ brought 18 Ed. z 
5 . 

9. If a Man ſues Audita Oner ela upon an Indenture, and relinguiſhes ity 
he hall not have another Audita Duerela upon other Matter; tor he thall 
not change his Matter; Per Thorp and others, Quod nullus negavit. 

Br. Audita Querela, pl. I. Cites 43 E. 3. J. 

10. Audita Querela by the Heir of the Connuſor againſt Tertenant, who 
ſaid that the Heir himſelf, now the Plaincilf, after the Dei off his Fa- 
ther, infeoffed this Defendant, and fo he is in by Feolfment, and not by 
Statute, and the Plaintiff was compelled to auſwer to ic, "ki Audits 
Querela, pl. 5. cites 46 E. z. 30. 


5 
e 


I * 


— 0 Bs 


| Jaſon v. Kete. 
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11. A. recovered in Debt againſt B. and after releaſed to B. A. ſued 
Capias ad Saristaciendum againſt B. and purſued the ſame till B. was 
outlawed. Anderſon Ch. J. held, that Audita Querela lies notwithſtand- 
ing this Outlawry, and it the Audita Querela paſs with B. the Out- 
lawry _ be avoided. 2 Le. 175. pl. 215. Mich. 30 Eliz. C. B. Ed- 

ar v. Criſp. 
x 12. In Audita Querela to avoid Execution upon a Statute it was ſur- 
miſed, that the Conuſor's Father was ſeiſed of Lands, and levied a Fine of 
them to the Uſe of himſelf for Life, and after 4 part of them to the Uſe of 
the Plaintiff in Tail, and of the Refidne to the Conuſee in Fee, It was ad- 
judged, that this Purchaſe in this Manner 'was a ſufficient Diſcharge of 
the Statute. Cro. E. 756. pl. 22. Paſch. 42 Eliz. B. R. Humphrey v. 


Heneage. 


13. Ifa Writ of Aud. Quer. be brought by the Defendant in the for- 
mer Action to diſcharge himſelf of an Execution, a Releaſe of Act ions 


Perſonal 18 a good Bar, becauſe he 1s to diſcharge himſelt ot a Perſonal 


Execution. Co. Litt. 289. a. N 

14. In Aud. Quer. the Plaintiff delared, that he being in Execution 
upon a Capias Utlagatum at the Suit of the now Defendant, the Sheriff 
ſuffered him to go at large. The Detendant pleaded, that after the ſaid 


ſcape, and before the Aud, Duer. brought, the ſaid Writ of Capias N. 


lagatum iſſued, and was returned Non eft inventus, and thereupon the now 
Plaintiff at the Day of the Return appeared, and upon Oyer of the Exi- 
gent reverſed the Outlawry, becauſe it had an uncertain Return, & lic 
dicit, Quod non habetur aliquod tale Recordum; and adjudged upon 
Demurrer that Aud. Quer. does not lie. 8 Rep. 141. b. Paſch, 8 Jac. 
Dr. Drury's Caſe, alias, Bray v. Drury. J 
15. Utlawry is good Plea in Audita Querela ; reſolved per tot. Cur. Cro. J. 127. 
after ſeveral Arguments at Bar. Sid. 43. pl. 1. Trin. 13 Car. 2. C. B. e 


| | - | _ cordivgly. 
L - | 5 . . = : | Paſch 15 
| Jac. B. R. Griffith v. Middleton.———S. C. cited as adjudged. Palm. 191.——— ſenk. 106. pl. 2 8 P. 
accordingly..—— Ibid. 126. pl. 55. S. P. accordingly ; for the Aud. Quer is to defeat the Execution, 
and not to reverſe the Judgment.— Mod. 224. pl. 13. Mich. 28 Car. 2. C. B. Higden v. Whit- 


church, S. P for in an Audira you admit the Judgment to be good, but only upon ſome equitable | 


Matter arifing ſince, you pray that no Execution be made upon it ; Arg. and agreed per Cur. 


16. Audita Querela is no Syperſedeas, and therefore an Execution may 
be taken our, unleſs a Superſedeas be ſued torch, and it the Audita Que- 


lela be founded on a Deed, it muſt be proved in Court before a Superſedeas 


mall be granted. 1 Salk. 92. pl. 1. Mich. 3 W. & M. in B. R. Lang- 
ſton v. Grant. e . 5 


—— * * EP - ” n 2 cr a 2 


( M) In what Caſes a Bar againſt one ſhall be againſt 


the other. 


1. IF the Conuſor of a Statute aliens part of the Lands after a Fitzb. Audi. 
1 Releaſe made of the Statute by the Conuſee, and attcr the Conu- ** Quercla. 


pl. 21. cites 


lee ſues Execution Afatnſt the Conuſor, and he ſues an Audita Quere- 5 (- 


la, and is Nonſuit therein, this ſhall not be any Bar of the Audita Sce H) . 


Querela of the Feoffee, tor he may have one alſo. 1) Ed. 3 27. 35. 
2. But it had been otherwiſe ir the Alienation had been atter the Fitzh Au i- 


Nonſuit, for then he comes in under the Charge, x7 Ed. 3 27. 35. were 


pl. 21, cites 
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350 Audita Querela. 


* 


(N) In what Caſes a Diſcharge for one ſhall be for the 
3 „„ . 
1. T ſeveral acknowledge a Statute, and one diſcharges it againſt 


himſelf by Audita Querela tor Intancy, this does not diſcharge 
the others alſo, 18 ED, 3. 58. b. | 


(N. 2) Proceedings. 


Br. Audita 1. IN Audita Querela Proceſs againſt the Conuſee is Venire Facias, | 
Querela, pl. and it he does not come Diſtreſs infinite; per Cur. Quod nota be- 
$6, — "ne. Br, Proceſs, pL 242. cites 24E. 3. 30. 8 


—— 


Ibid. pl. 15. cites 12 H. 4. 6. and 15. S. P. 


2. Difringas upon Audita Querela was abated for falſe Latin, Ouod 
dicitur — ibidem, and 950 Diſtreſs thall iff 10 th a N 
cias; for it was after Iſſue and Venire Facias returned; Quod Nota. 
Br. Procels, pt. 75. cies 24E 3. . or ̃ MD 
3. In Audita Querela, the Defendant made Default before Plea pleaded, 
the Plaintiff ſhall not go quit ot Execution, bur ſhall ſue diſtringas at 
Reſpondendum ; but after that the Parties have pleaded Plea in judgment, 
and the Defendant makes Default, then the Defendant ſhall have diſtrin- 
gas ad audiendum Fudicium ſuum, and per Finch the Plaintiff ſhall mt 
recover Damages in this Action, but where he is to be onſted of his Land, 
and as here the Mainpri ze ſhall not be diſcharged, notwithſtanding the 
Default of the Defendant. Br. Audita Querela, pl. Y. cites 47 E 3. 1. 
4. In Audita Querela the Plaintiff came, and the Defendant nit, 
by which the Plaintiff prayed to go quit, & non allocatur; but Diftreſs 
awarded ad Reſpondend. Br. Proceſs, pl. 160. cites 47 E. 3.1 
Br. Proceſs, F. In Audita Querela, where the Defendant was taken by the Execu— 
209: cites tion of the Statute and impriſoned, and the Sheriff returned Petit Iſſues, 
The Plain- and prayed Capias for the Miſchief, and could not have it; and the Opi- 
tiff would nion of the Court was that he may ſue fcur Pluries, and upon this 
have been by ſhall go quit, Quod nota; and the Plaintiff prayed to go by Mainprize, 
3 and could nor, per Cur. till he had given ſome Anſwer. Br. Audita 
ner before Querela, pl. 10. cites 48 E. 3. e 1 85 
the Venire „„ 5 
Facias returned, Quod nota. Br. Audita Querela, pl. 9. cites 47 E. 3. 25 


6. 11 H. 6. cap. 10. Enacts that Where Perſons taken for Execution 0 
| Recognizances of the Staple, come in by Writs de Corpus cum Cauſa in 
Chancery, ſbewing forth divers Indentares, and other Things in Defeaſance, 
deſiring Writs of Scire Facias to warn the Parties at whoſe Suit they be tak- 
en, and by Surety found to the King have been delivered, from henceforth ſic 

Sureties ſhall be made ſeverally, as well to the King as to the Parties. 


Where an 7. Tf Execution be not made by a Statute Merchant, the Proceſs upon 

Audita Que- the Audita Quefela ſhall be Venire Tacias, but when Execution is made, 

— . then the Proceſs ſhall be Sczre Facias; tor upon the Veuire Facias all 
Y | | 


I1t ue 


Iſſue Diſtreſs infinite, which is a long delay to him who is in Executi- 4 Perſon ac- 


| Querela, pl. 21. cites 22 H. 6. 56. and 15 E. 4, 5. 


B. 104. (O.) 


but the Court held that the Fault was cured by the Detendant's Appe 
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on; but Scire Facias is more ſhort; Quod nota per Cur. Br. Audita %% in Ex- 


ocutign or at 
large, it be 
| | | Found his 
IJ rit ſome Deed of the other Party, in both theſe Caſcs a Scire Facias is the Proceſs, per Cur. Carth. 
203. Paſ h.6 W. & M. in B. R. Clerk v. Moor. | | 
But where it is brought by 4 Perſon at large and upcn a bare Suggeſticn of Matter of Fact, there the only 
Proceſs is a Venire Facias, and upon that a Diſtreſs infinite, per Cur. Carth. 303, 304. Clerk v. Moore. 
——— 1 Salk. 92. pl. 2. S. C. ſays nothing of the Writ being founded on a Deed, but fiys that 
where the Suit is Quia timet, and the Party at large, the proper Proceſs is Venire and Iiſtreſs in- 
finite; but where the Party is in Execution, there he may ether have a Scire Facias or a Venire Fa- 
cias; and that Co. Entries 88. is the only Scire Facias on a Matter en Pais, whereas the Party was not 
in Execution. | | 

Where an Audita Querela is founded on a Record, or the Party is in Cuſtody, the Proceſs upon it is 
a Scire Facias; but if founded on a Matter of Fact, or the Party is not in Cuſtody, the Proceſe is a Ve— 
nire. 1 Salk. 92. Hill. 10 W. 3. B. R. Anon, — — Ibid. ſays that Trin. 12 W 3. B. R. it was held ſo 
again.——8. P. by Altham, Mo. 811. pl. 109. Mich. 8 Jac. in Canc: in Cale of 'Trot v. Sparltng. 


8. A Man who is condemned in Debt or Damages, and after pets a Re- 
leaſe, he all not have Scire Facias ad Cognoſcendum Fatt um till he be taken 
and impriſoned, but ſhall have Audita Querela it he be ar large, and fo 
was the Opinion of the Court. Br. Audita Querela, pl. 33. cites 2 
By In Audita Querela againſt two, the Default of the one at the Scire Br Dama- 
Facias in Chancery or the Venire Tacias in Chancery is the Default of ges. 6 * 
both, and che Plaintiſf recovered Damages. Br. Audita Querela, pl. OT 
en 11448 EE :: — 5 3 
10. The Proceſs in Audita Querela is Venire Facias & Diiſtringas The Diſtrin- 
alias & Pluries Diſtringat, and it he return Nihil, or Non eſt Inventus, he gas may be 
ſpall have a Capias againit the Deſendant. T. 81. E 3. F. N. B 104. (C.) 8 
had the Day of the Writ purchaſed. 18 E. 3. 36. 38 E. 3. 31. and b fore the Diſtringas ee 
nuſee ſhall not be ouſted, F. N. B. 104. (I) in the new Notes there (a.) cites 21 H. 6. 56. See 48 E; 
3. 1. 31 E. 3. Aud. Quer. 26. 20 K. z. ibid. 28. 30. | 5 


11. If a Man be arreſted and impriſored upon a Statute Staple, and In Audita 


he hath Acquittance or Releaſe to ditcharge Hhimieli, then it he will ſue an Jr, the 
Audita Querela or a Scire Facias to avoid the Execution of that Statute, ,- 


ourle is to 
— 8 N 5 Joh . ke Pai] by 
he ought for to give Security as well ro the Pariy, as unto the Ang in Mauncavtori 
Chancery, ſeverally in a certain Sum &c. to ſue with Effetr, ana to render by R-cogri- 
his Body or pay the Money &c. otherwile he all not be delivered our 5, fo or 
ot Priſon : and the lame is by Force ot the Statute ot 11 H. 6. Cap. IO l 
Fiennes 5 wy 181. Patch. 
; . : 10 Jac. in 
Caſe of Dingley v. Crey ton. 


12. Upon an Audita, Querela the Plaintiff ſhall have a Sperſedeas in 
the ſame Writ to ſtay Execution, but not in Caſe of a Nonſuit. F. N. 
13. An Infant Bail, if he be an Infant at the Time of the Bail 
ſhall be diſcharged by an Audita Querela. Jenk. 319. pl. 21. 
14. In Audita Querela it was ſaid by Broome the Secondary, that Upon an Au— 
Bail muſt be given in Court, and not ellewhere, unleſs in Caſes of great ditaQuerela, 
Neceſſity, and then it may be put in out of Court before 2 Judges, and the Bail ge. 


that this is the Courſe of the Court. Palm. 422. Paſch. 1 Car. B. "SI ge 
Anon. . | 


5 


in Court, 12 


Mod. 598. Mich. 15 W. 3. in a Nota. 


15. In Audita Querela /e Party appeared upon the Scire Facins and Sid 96 pt 
geintirred for that the Scire Facias bore Date before the Audita Owerela, 16. 8. C ac- 
2 * | cordingly : 
; e en f e eee | 27 for Audic1 
rance; for Audita Querela is in Nature of a Meſne Proce)s to bring in QQuerel ! 
| | | le 
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more proper- the Defendant to anſwer, and the Judgment is given upon the Audita 
2 NN Querela, and therefore diſallowed the Demurrer. Vent. 9. Hill. 20 & 
Writ to im. 21 Car. 2. B. R. Vaughan v. Loyd. | 

wer the | | | 

urt to inquire of a Grievance; and if the Party, againſt whom the Complaint is, be here, we ought ta 


proceed to examine the Matter, without inquiring into the Nature of the Proceſs, by which he eame j 
becauſe he might have appear d without Proceſs ; but that in Scire Facias on a Judgment it is otherwiſ: 


16. Judgment againſt H. who rendered himſelf before the Return of 11, 
Ca. Sa. but did not give the Plaintiff Notice of it, nor get the Bail- pie, 
diſcharged ; and the Plaintiff proceeded to Judgment againſt the Bail up- 
on a Scire Facias, the Court would not relieve them upon a Motion. 
becauſe no Exoneretur was entered, and a Scire Facias returned, but pu- 
them to their Audita Querela, 1 Salk. 101. pl. 14. Trin. 12 M. 3. B 
R. Lyell v. Galletly. 


— 8 , 0 3 3 . ha ; 6 i 1 2 8 re 


—— 


(N. 3) Pleadings. The Writ and Declaration. 


The Plaintiff 1. A Udita Querela by Conuſor upon a Statute Merchant, Super literas 
ſhall hold _ Acquietancie, and he ſhewed two Releaſes, the one of all Afions, 
_—_ and the other of the Sum in the Statute, and the Party was compelled to 
FN B. 100 hold him to the one Releaſe; for each goes to all; by which he held him 
(R.) to the general Releaſe ; and the other ſaid that this is not Literæ Ac- 
quietanciæ, Judgment &c. and becauſe they are of one Effect he was 
compelled to anſwer, Quod nota ; and where the Writ is Literæ Ac- 
uietanciæ in the Plural Number, and one Releaſe is the Singular 
5 N and yet well. Br. Audita Querela, pl. 24. cites 24 E. 3. 27. 
But per 2. If A. be bound in a Statute Merchant to B. and delivers it into 
8 the Hands of J. S. upon Condition, and tho the Condition be perform'd, 
2 2 yet J. 8. delivered it to B. The Plaintiff cannot aver the Conditions againſt 
the Conuſance the Conuſee himſelf who is Party to the Statute; but where it reſts in indif- 
or obliges bis ferent Hands, there, in Detinue againſt the Bailiff, the Conuſor may aver 
Executors, the Conditions of the Delivery in Advantage of the third Perſon; but 
and tbe Sta- . | | . | ER” . | | | 
ute or fingle contra againſt the Conuſee himſelf, where it is in his own Hands who 
Obligation is Party, and ſues Execution ; quod rota Curia conceſſit; and ſo the Opi- 
2 bis nion of all the Juſtices was againſt the Plaintiff. Br. Audita Querela, 
own Hands eir K.. on. . 
8 pl. 1. cites 43 E. 3 27 „ 1 
and not as Party, there Writ of Detinue lies againſt him, and the Conditions ſhall be averr'd without ſbeæ- 
ing Writing; to which Belk, who was a Counſel with the Conuſee, agreed; for there the Action of De- 
tinue is brought againſt the Bailiff who is dead; but as long as the Bailiff is alive, ſo that the Party may 
have Writ of Detinue againſt him, rhe Conuſor cannot aver the Conditions againſt the Conuſee with- 
out ſhewing Writing of them, therefore as here the Conuſor 1s at no Miſchief ; for he may have De- 
tinue againſt the Bailiff, and recover all in Damages. Ibid. „„ ; 


3. In Audita Querela upon an Indenture of Defeaſance of a Statute 
Merchant, the Detendant pleaded Variance between the Statute and the 
Deſeaſance, that the Name of Ric. Ty the Plaintiff was not well nor fuily 

_ writ ; and becauſe there was enongh Intendment that he was the ſame Per- 
ſon, and alſo the Defendant had taken Exception to the Matter betore, 
and this now is only to the Form, theretore per Judicium he was ouſted 
of the Exception; quod nota. Br. Variance, pl. 105. cites 46 E. 
y * Audita Querela he ſhall have Scire Facias to the Party, and Su- 
perſedeas for himſelf for the Execution, and ſhall ſhew Indenture of yy 
pg e 


py ˙. . - + woo ——— ee 


=” Audit Overck. 


ſance in the ſame Writ ot divers Covenants, and ſay that he has performed 
them all; and there it was ſaid that it is ſufficient for the Party to ſhew 
them generally, and the Defendant ſhew'd certainly which is broken; 
quod mirum inde; for otherwiſe it is pleaded in Debt upon an Obliga- 
tion with Condition, and the Plaintiff caſt Protection, and difallow'd ; 
tor he is Plaintiff, and none except him can ſue Reſummons. Br. Audita 
Querela, pl. 8. cites 47 E. 3.5. _ | 

5. Releaſe of all Actions is not ſufficient to have Audita Querela ; for 
Execution is not releaſed by it. Br. Audita Querela, pl. 37. cites 3 
H. 4 —And concordat Littleton in his Chapter or Releaſes, and Fitzh. 
Tit. Releaſe, 53. For Execution is no Action. 8 

6. P. was bound in a Statute Merchant to W. D. who baiPd the Sta- 
tute to F. N. in indifferent Hands, upun certain Conditions pertorm'd to de- 
liver it to D. or otherwiſe to P. and after D. brought Writ of Detinue of 
it againſt N who pray's Garniſpment ægainſt P. upon the Matter, who 


came and pleaded to Iſſue, and at the Niſi Prius; and pending this, N. 


by Covis and Procurement of D. and one R. delivered it to the ſaid D. upon 
which he ſued Execution, by which P. was taken and impriſon'd, and 


brought Audica Querela, containing all this Matter againtt all three; 


and Norton pray'd Proceſs by Capias upon it, becauſe Deceit is com- 
priſed in the Writ, and could not have it without Venire Facias. And 
it was in a manner agreed by the Jultices, that the Vit of Audita Que- 
rela ſhall comprehend all the Matter above, but yet the Writ is only againſt 
the Conuſee who ſued Execution, and the Verre Facias ſhall iſſue againſt 
him only, and not againſt the other two, viz. the Bailiff and the Pro- 


curor; but it ſeems that Action ot Deceit lies againſt them; for the Au- 


dita Ouerela cannot lie but againſt him who ts Party to the Record, unleſs in 
Special Caſe. Br. Audita Querela, pl. 15. cites 12 H. 4. 6. & 15. 


7. And per Hull, the Delend ant never hall make Fine in Audita Que- 


rela; and per Hank. if the Conuſee upon a Statute Merchant ſues Exe- 


cution, and grants his Eſtate over, the Audita Querela ſhall be brought 


againſt the Grantee. Quod tota Curia conceſſit. Ibid. 
8. And ſo ſee that the Bailee nor the Praculron thall not be compell'd to 
anſwer in this Action; for the Nature of this Action is no other but to avuid 


the Execution, and the Bailiff nor the Procuror have no Execution; quod 


nota. And ſo ſee Audita Querela upon Matter in Fact, and againſt him 
who has the Land in Execution, tho' he was not Party to the Record ; 
for this is all to avoid the Execution. Br. Ibid. 1 
9. Audita Querela upon an [ndenture, which was Langa White, and 
the Writ was Lang White, leaving out the laſt (a), and it was amended. 


Quere if it thall abate tor the Variance, it it had not been amended, or 


not; for ir ſeems that it ſhall, it it had not been amended ; tor Port. 
faid that now lately an Outlawry was reverſed tor this Diflerence be- 
tween Dockwra and Dockawre. Br. Variance, pl. 90. Cites 21 H. 


- 


0 


10. This Writ ſhall be directed to the Fuftices of C. B. or B. R. F. N. 
e „ 8 %%% 
11. Variancè between the Audita Ofterela and the Record ſhall abate the 
ZZ oi * 

12. Lands of the Heir being extended upon a Statute made by his Fa- 
ther, he brought an Audita Oluerela, ſuggeſting the Lands to be intailed, 


and ſo not extendable. The Detendant pleaded that they deſcended to 


him in Fee, and traverſed the Tail. It was found that all (except 500 
Acres) were in Fee. Adjudged that the Iſſue ought to be found as rhe 
Plaintiff pleaded in every Part, other wiſe it is found againſt him in all; 


Wherefore it was adjudged that the Plaintiff take nothing by his Writ. 


Cro. J. $5. pl. 10. Mich. 3 Jac. B. R. Aſhburnham v. Ld. St. John. 
4 > | 13. Audita 
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Ow. 142. I3. Audita . 7 4 to avoid a Statute Merchant, ſurmiſing that th, 
S. Cato Mayor who took the ſame had not Authority to take ſuch a Statute, and 
Quod ſcriptum Recognitum &c. was not ſealed with the Queen's Se of 2 
And ſee D. Pieces provided for the Sealing of Statutes Merchants; it was held by 
25 a pl. 27. all the Court, that either of theſe Cauſes are ſufficient to avoid the Sta. 
of a Recog- tute; but that the Count was not good lor the Doubleneſs of it; tor it 
ae. erb. 70 comprebend but one Cauſe, or however ought to rel upon d, fi 
Merchant Doubleneſs is IIncertainty. Cro. E. 869. pl. 14. Hill. 43 Eliz, C. B. 
made before Foreſt v. Ballard. NN SIT 

the Mayor | 


of Cheſter, and the Conuſee ſued Execution, and the Feoff:e brought Audira Querela, ſuppoſing that 
the ſaid Mayor had no Authority to take Starutes. | 


14. In Audita Querela of Land taken In Execution, an Exception was 
taken to a Declaration for not ſetting forth that the Statute had 3 Sealy 
purſuant to the Statute of 23 H. 8. yer the Writ is good, becauſe tho? the 
Execution be ill, yer the Audita Querela lics, becauſe it is brought only 
tor the Deliverance of the Party. But other wiſe it is if one ſues an Aci 
upon the Statute ; there he ought to ji ew the Seals preciſely. Bur it being 

alleged that the Statute was acknowletged according to the Statute of 23 H. q 
it is intended to have all the Seals. Mo. 811. pl. 1097. Mich. 8 Jac. in 
the Petty Bagg in Chancery. Trott v. Spurling. 1 5 

15. A. brought an Audita Querela againit B. upon a Recognizance of 
4000 I. acknowledged to the Ule ot his Mother, and thew'd that the 
Conuſor had infeoffed him and another ot the Lands, and that the Conu{c: 
had ſued Execution ggainſt him only; and tound tor the Plaintiff, and 
moved in Arreſt of Judgment, iſt, becauſe he had t fhewed in this Au- 
dita Querela when the Statute was certified, nor yer the Teſte, nor yet the 
Return of the Vrit of the Extent, 2dly, The Plaintiff had not thewed 

_ himſelf the Party grieved, becauſe he had not fbewed an Offer, and be- 
fore an Oufter no Audita Querela lies tor the Purchaſor; bur otherwiſe 
for the Heir, as 17 All. 24. Hobart and Winch only preſent, the Liberats 

is an Oufter of itſelf. Winch. 20. Trin. 19 Jac. Sir Edward Grubham 

| v. Sir Edward Cooke. 3% . 
Lat. 3. S. C. 16. In a Scire Facias, in the Nature of an Audita Querela, the Plain- 
tiff ſbews that Sir W. B. being ſeiſed of Lands in D. and of other Lande, 
pear, _— in 3 Jac. acknowledged a Statute of 400 l. and that the Plaintiff had Part of 
Ibid. 112. the Land ſubject to the Execution, and that other Lands in the Poſſeſſion 
S C. & S. P. of the Defendants were likewiſe ſubjet?, but that only thoſe in the Paſſeſſion of 
_— the Plaintiff” were taken in Execution ; whereupon he brought this Action 
Defendant to be relieved againſt the Detendants by way ot Contribution. Atrer 
pleaded that Verdict for the Plaintiff it was moved in Arreſt of Judgment, that the 
the Conuſor Action was brought generally againſt the Deiendants, without alleging that 
they were Tenants tempore Brevis, or that the Plaintiff himſelf was then 


of other 


Zak the Tenant, yet being /aid to be to his Prejudice, & minus Fuſte, it thall be 


Time of the intended that he was then Tenant, and the Detendant not having an— 
33 ſwer'd that he was not Tenant, but admitted him as ſuch, |udgment 
RY "> Was given for the Plaintift. 3 Bulſt. 305. Mich. 1 Car. B. R. Blackſtone 
any Time V. Martin, 5 1 


after, unleſs 
of thoſe of the Plaintiff which were taken in Execution; but it was found for the Plaintiff, and upon 


the Exception taken the Court heid the Exception not good. Ibid 274 S. C. ſays Judgment was 
given for the Plaintiff. Jo. yo. pl. 4. Blakeſton v. Martyn, S. C. accordingly, Jo. $2. 8. C. but 
S. P. does not appear. Palm. 410. S. C. but S. P. does hot appear. —8. C. cited accordingly, Mar. 
69. pl. 108. Arg. z Bulſt 309 in the 8. C. it is ſaid that a Precedent was ſhewn in 33 Etiz. Mor- 
ley v. Lovet, where it was ſhewn How he was Tenant, and that he was Tenant at the Time of the Li- 
berate; and all this there ſhew'd in certain, 41 Eliz.. Dutred v. Toppe, in an Audita Querela againtt 
an Aſſignee, ſhews the Seiſin, & adhuc Seiſitus exiſtens; but in modern Times, viz. in the Time of 
King James, all the Precedents run according to the Precedent of this Caie now here in Queſtion 


before us. | 
17. A. 


Audita Querela. 3556 
15. A. and B. were bound in a Statute to H. and A. was taken in Exe- 
c4tion, and atterwards ſet at large with the Aſſent of the Plaintiff. They 
brought Aud Quer. ſerting forth as above, and that, notwithitanding the 
plaintiff, to vex the Defendant by Inquiſition before the Sheriff of S. and the 


4 — —— —äé b — 
. 


— 


— 


Sheriff of H. the Lands in the Inquifition, eidem H. the Plaintiff delibera- 


t. Atter Judgment tor the Flaintitis this was moved in Error as i- 
\en/ible that the Plaintiff ſhould deliver to himſelf, whereas it ought to have 


deen by the two Sheriſts deliberari procuravit; But all the Court con- 


ceived it to be no Error; tor the Writ is good enough which ſhews 


jaficient Cauſe of Diſcharge, and it comprehending that he is Minus 


;uſte grieved, in delivering their Lands in Execution, it is ſufficient with- 
our other Declaration, and when the Declaration is good in Point of 


Hiſcharge, altho' the Matter be ill in Point of Aggravation of Dama- 


ges, ver the Writ being good, and Iſſue upon the Cauſe of Diſcharge 
tound tor him, the Judgment is good; for rhe Fault in the Declaration 
is not material. judgment was athrmed., Cio. C. 153. pl. 1. Paſch. 5 
Car. B. R. Hyott v. Hoxton and Broughton. T 

18. In B. R. an Aud. Quer. is like a Sci. Fa. where the Writ is in 


te Count; Arg. which the Court agreed. Keb. 640. pl. 9. Hill. 15 K 


19 Car. 2. B. R. in Caſe of Young v. Collet. | 

19. E. and MH. were jointly boundto T. in a Bond of 1ool. Z. ſued both But the 
and obtained two Tudgments, and both of 1Pe11 were outlawe't. and Wat e 
taken upon the Capias Utlagatum, aad the She iff voluntarily ſuffered him had only 
70 eſcape, whereupon 7. brought Deit againſt the Sheriff for this Eſcape, brought an 
and recovered, and received Satisfadd tun, und yer he proceeded againtt M. Action on 


| : V | . . the Calc a- 
who thereupon brought an Audita Querela, ſetting forth all this Mat ae rhe 


ter; but upon a Demurrer to the Declaration the Opinion ot the Court Sheriff, and 
was againſt the Plaintiti, becauſe the Time when, and Place where Sa, recovered 


tisfattion was made by the Sheriff was not ſpecially ſet forth, which might, Dimeges for 


5 8 ee FIT „e the Efcaze, 
tor aught appears by the Declaration, be aiter the Writ of Audita her he Ha! 


Querela purchaſed. Mod. 190 pl. 8. Mich. 25 Car. 2. C. B. Alford v. had the Da. 


Tarnell. | mages paid, 
| | | | | that would 
not have been ſufficient Ground for the Plaintiff here to bring an Audita Querela, bat in this Caſe he 


recovered his origins] Debt in an Action of Debt grounded ubon the Etcape, which is @ ſuficien 


Ground of Action if he had declared well. They gave Diy to ſhew Cauſe why the Declaration hot 
not be amended, paying Colts, Mod. 155. pl. S. Nich 25 Car 2. C. B. in Cale of Alford vy. tna, 
——2 Mod. 49. S. C. very ſhort, and nothing ſaid as to the Pleading. 


n 


(0) Judgment. 


I: E the Conuſee of a Statute Merchant releaſes it, and after * Audi 
ſues Execution upon the Body of the Conulor, he ſhall have 8 


cite 8 


an Audita Qucrela, and recover Damages againit him. 47 ED. 3. 1. b. Feser 


does not un 
Pla tf 9 41 


pear - Firzh. Audita Querela, pl. 2. citcs S. C. but S. P does not appear. 


Judgment in Audita Querela, and releaſed his Damages. Bendl. 80 pl. 124. Mich. 2 & 3 Eli G 


coign v. Walley 


2. If the Teſfator releaſes his Debt, and makes Fxeentors, and dies, 


and they ſ%e Execution upon Statute Staple, there in Audita Querci: 


by the Conuſee he hall not recover Damages; tor they cannot take Co- 
nulance of the Releaſe ot the Leſtator. Er. Dainages, pl. 125. Cites 


9 E. 5. 


p 1 
3. 19 
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356 . Audita Querela. 


here 3. He who had Judgment in the Audita Querela was reſtored to the 


7 — _ meſne Iſſucs. Br. litues retornes, pl. 18. cites 23 E. 3. and Fitzh. Execu- 


the Land, TON 127. 


and the Co- | 3 
nuſee had Execution againſt this Alienee only, and he brought Audita Querela, and was reſtored to the 
me ſne Iſſues. Br. Iſſues retornes, pl. 18. cites 23 E z. and Fitzh, Execution 127. 


a... FO 0 3 


_— 


Br. Scire Fa- 4. A Man was bound to F. and H. in a Statute Staple to the Uſe of F. 

cias, pl. 183. and after H. releaſed to the Conufor. Both ſued Execution in Chancery, and 

eites S. O the Conuſor brought Audita Ouerela, and had Scire Facias againſt them. 

and the one appeared, and he who releaſed made Default, and becauſe the 

Default of one is the Default of both, therefore the Conuſor was dil. 

charged of Execution, and the Plaintiff prayed his Damage; and per 

Cur. if it was in C. B. where the Proceſs is Venire Facias, he ſhould 

have Damages only in Chancery upon Scire F aclas. Per Choke it ſhall 

go by Order of the Scire Facias, which is to recover no Damages. 

Brooke ſays, tamen Quære inde; tor by ſome all is one in this Cafe, 

2 if he ſhall recover Damages againft both, or only againſt him who 

releaſed and made Default. It ſeems againit both; tor the one ſhall take 
Notice of the Act of his Companion. Br. Damages, pl. 125. cites 11 
: er Vaviſor, where 7wo Debtors are, and the one is required to pay, 

and he brings Action againſt both, he only who was required to pay 

ſhall render Damages. Br. Damages, pl. 125. cites 11 E. 4. 8. 5 

Roll Rep. 6. In Treſpaſs by C. againſt D. the Plaintiff had Fudgment and Damsa— 

* i kes to 14 J. and Coſts to 51. 10 8. and the ſame was affirmed on a IWrit 

the Court & Error, and Cofts to 5 I. 108. for Delay of Execution ; but before the 

| ſeemed of Fudgment affirmed in Error, D. releaſed all Executions and Demands, and 

Opinion, that 3er zook C. in Execution for Damages and Cofts upon both Judgments. C. 

beet we gra brought an Audita 2 and ſet forth all this Matter, and Iſſue was 
Iy to the taken upon the Releaſe, which was found againſt D. It was inſiſted in 
Damages Arreſt of Judgment, that this Releaſe being before the laſt judgment, 

and Cofts and not pleaded, the Execution is now on that Judgment, and ſo he ſhall 
give not have the Benefit of this Releale ; ſed non allocatur; for he had 
. no time to plead it; beſides, this 2d judgment is only for the Colts in- 
and the Re- creaſed, and the Execution for the firſt Coſts and Damages is upon the 

porter thinks firſt Judgment only, and ſo barr'd by this Releaſe ; and tho' the E 

tar JU ecution be intire, yet that is no Cauſe to diſcharge any more than the 

given ak- Arſt Damages and Coſts on the firit Judgment, and therefore adjudged 

cordingly. that he be diſcharged as to them, but not as to the 2d Coſts, Cro. |. 237. 


N pl. 1. Paſch. 12 Jac. B. R. Child v. Durrant. 
41% Hill, Bo 1 

9 Jac. Durrant v. Child, S. C. but S. P. does not appear. Brownl. 221. S. C. but ſeems only a 
Tranſlation of Velverton.— . Bulſt. 157. Durand v. Child e, S. C. but S. P. does not appear. 


J. If after Judgment and Execution awarded an Aud. Quer. be 
brought, and by reaſon thereof the Execution is ſuiperſeded, here if it be 
teuand againſt the Plaintiff in the Aud. Olier. the Pariy ſhall have Execution 
awarded upon the Fudgmeut in the Aud, Oner. and ut upon the firſt Fudg- 
ment; Per Twiſden J. Quod Nota. Sid. 14. pl. 5. Mich. 12 Car. 2. 

B. R. Anon. „ | 
In Audita 8. It the Plaintiff in Audita Querela gets Judgment, he ſhall be re- 
Querela by Bored to his Goods taken in Execution before the Aud. Quer. brought, 
33 tho” there is no ſuch thing mentioned in the judgment. Sid. 74. pl. 4. 
the Plaintiff Paſch. x4 Car. 2. B. R. Brown v. Burner. | 


enters into . — —— — — | 
Recognizance to diſcharge himſelf if the Suit go againſt him, per Twiſden; bu: by Herne Second- 
ry, that is only when Execution is ſuperſeded, or the Party taken our of Priſon ; but if the Hence) l. 
on the firſt Judgment paid to the Party, there i> no Remedy for it; but if to the Sheriff, the Court upon tle 
Aud. © ner. may order it to remain ti ee ti the S hc feteriiied ; and if the Plauntt has 7 

i | | velra 
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Tudita Querela, he ſhall only be diſcharged of Execution, but ſhall have no Reſtitution; wherefore 

(becauſe the Plaintiff could not have been taken in Execution on the firſt Judgment, but only upon the 

nt in the Audita Querela) the Court ordered the Money to be brought into Court, and re.. 

main till an End made. Keb. 245. pl. 4. Paſch. 14 Car. 2. B. R. Brown v. Burdet. | 

By Windham J. by Judgment in Audita Querela brought before the former Execution made, he ſhall 

be reſtored to whatever he loft by Execution, which the Court agreed, being founded on a Releaſe, 
F. N. B. Adjornatur. Keb. 260. pl. 39. Paſch. 14 Car. 2. B. R. Brown v. Bornet. 


Axerment. 


9. Note, when one is relieved by Audita Querela, he ſhall be reſtor'd 
to whatever he leſ# by the Fudgment. 12 Mod. 598. Mich. 13 W. 3. in 
a Nota. | 


For more of Audita Querela in General, See Conditions, Execu⸗ 
tions, Mainprize, Statute, Superſedeas, and other Proper Titles. 
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Averment. 
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| (A) What amounts to, or 1s a ſufhcient Averment ; 
And what is the Uſe thereof. 


5 
1 HE Word Averment is diverſly uſed in our Law ; by ſome it is Averment is 
5 taken to be, where a Man pleads a Plea in Abatement of the *wo-fold, viz. 
: Writ, or Bar of the Action, which he ſays he is ready to prove, as the euere A- 
D Cr 3 ol N | "© verment, | 
Court ſhall award. Others ſay it is an Offer of the Defendant to make good hich is the | 
4 or juſtify an Exception pleaded in Abatement or Bar ot the Plaintift's Ac- Concluſion . b 
1 tion; and ſignifies al ſo the Act, as well as the Otter of juſtitꝭ ing the Ex- : _ 1 
„„ oh? Es | | | | . ea to the 4 
75 ception. Heath's Max. 34. 155 Witt, er 9 . — 
N VVV | FC | the Bar of | _ 
Replications and other Pleadings (for Counts or Avowries in Nature of Counts need not be averred) | : F 
| containing Matter affirmative ought to be averred, & hoc paratus eſt verihcare &c. Particular Aver | 
G ments are, as when the Life of Tenant for Life, or Tenant in Tail are averred, and there, tho' 
this Word (Verificare) be not uſed, but the Matter vouched and affirmed, it is upon the Mater of 
an Averment ; and an Averment contains as well the Matter as the Form thereof. Co. Lit, 362. b. 
e 2. In facto dicit in a Declaration is an Averment, but in all ſubſe. Averment in 
B quent Pleas ulterius dicit is uſed. Introduction toV idian's Entries, Marg. F _— ls 
5 3 | in this For: 
E in the End of the Plea after this ſpecial Matter fer forth to warrant the ſame, viz, Ez hoc SEES ef 
2. verificare. Brown's Anal. 8. 3 | | | | FFF 
This Word Pred' ſhall ſerve for Averment; by all the Juſtices. Br. Averment, pl 65. cites 1 U 
25 2 19. 5 * 
N 3. A Man pleaded Nul tiel Record, & Hoc paratus eſt verificare per idem Heath's Max. 
Recordum, this is no Plea, nor it is no good Averment. Br, Averment, 36. 8 P. 
pl..s8..cires 9. H. a — N 
bo I In Ejectment of a Rectory the Plaintiff declared that the aforeſaid S C. cited 
n 15 A. B. Rector of the ſaid Church was, and yet is, ſeiſed of and in the Retfory Ag. Mo 
5 d ereſaid Ec. in is Demeſue 6s of Fee in Fare Hecleſiæ &c. Alter Ver- 9“ 
= LICE it Was moved that the Count was inſufficient, becaule the Life of tte 
| * 6 
4 I | 4 4H rls 


3 58 N Averment. 


Parſon, who was the Leſſor, was not averr'd expreſsly, but by Implication 
only; but the Court, præter Saunders Ch. B. held it ſufficient, and Judg. 
ment accordingly. D. 304. a. pl. 52. Mich. 13 & 14 Eliz. Anon. 
The Uſe of 5. The proper Lie of Averment con//ts in this, viz. to add Matter to 
an Averment the Plea to make doubtful Things clear, which otherwiſe ſhall be in- 
ng + wg tended againſt the Pleader. Arg. Mo. 376. pl. 506. Mich. 36 & 3) 


the Court Eliz. in Perrot's Caſe. 
which is ge- 


nerally or doubtfully alleged, that ſo the Court may not be perplexed of whom, or of 40 bat it ought to 


85 


be underſtood. Heath's Max. 42. cites Co. Litt. 352. b. 


6. Caſe, for that Q. Eliz. was ſeiſed in Fee of the Manor of S. and 
granted to him 3o Acres, Parcel of the faid Manor, by Copy of Court- 
Roll; and that the granted 4 Acres, other Parcel thereof, to the Deten. 
dant; and alleged that the Copyholders of the 30 Acres, Time ont of Ming, 
had Common in the 4 Acres for certain Cattle from the 1ſt Ang. to All-ſaints, 
and that the Defendant 1ſt of May, in ſuch a Year, incloſed the ſaid 4 Acres 
with Hedges and Ditches, per quod he could not have his Common. After 
Verdict tor the Plaintiff it was moved, that the Plaintiff ſer forth that 
the Incloſure was made 1it May, but did not aver that it continued till 
the 1/f of Aug. and ſo no Caule of Action appears. Bur it was ſaid that 
if there is any Thing which implies an Averment, it is ſufficient 3 now 
here the Per quod he could not have Cymmon is a ſuthcient Averment that 
the Incloſure continued till the iſt ot Auguſt and atrer ; for otherwiſe 
he could not loſe his Common; belides the Jury have found him guilty, 
which he could not be, unleſs the Incloſure had continued. But Dode- 
ridge J. ſaid that the Per quod is an Inierence our of the precedent De- 
_ claration, and does not amount to an Averment; but Ley Ch. J. held 
that it amounted to an Averment ; bur all the Court agreed that after 
Verdict for the Plaintiff the Judgment was not to be arreſted tor the 

param atoreſaid. 2 Roll Rep. 379. Mich. 21 Jac. B. R. Colſon v. 
Po, | 1 „ 

jt TE of a Judgment in Aſſumpfit, in which the Plaintiff declared 
that in Conſideration he would renounce an Adminiſtration at the Requeſt if 

C. and permit the Defendant to adminiſter, that the ſaid Defendant would 
diſcharge the Plaintiff of 2 Bonds, and alleged that he did renounce the Ad- 
miniſtration, and ſuffer the Detendant ro adminitter, but that the De- 
ſendant had not diſcharged him ot the 2 Bonds, Ir was held by Berk- 

Tey J. (the other Judges being abſent) to be Error, becauſe he did zo! 
aver that he renounced the Adminiſtration at the Requeſt of C. For perhaps 
he might be compell'd to renounce by a Sentence in the Spiritual Court, 
or of Right the Wife (as the Detendant was) ought to adminiſter. Ad- 
Jjornatur. Mar. 55. pl. 86. Mich. 15 Car. Clarke v. Spurden. : 
_—__ 8. In Falſe Impriſonment in London, the Deſendant pleaded that F. 8. 
ol 9. 9) | ſued forth a Latitat the laſt Day of Trin. Term, directed to the Sheri} of R. 
the Notes ) Virtue whereof the Sheriff made his Warrant to the Detendaur, who 
there. thereupon took the Pluintiſt, which is the ſame liupriſonmeut, abſque Hoc 
that he is guilty in London, vel aliter vel alto modo. The Plaintitt replicd 
that the Writ was truly proſecuted on ſuch a D.y after the Impriſonment. 

Upon Demurrer it was adjudged tor the Plaintiff, becauſe choug 1 the 
Teſte of the Writ is upon Record, and the PLijari!f cannot a:er againit 
It, yet great Inconveniences will be if the Plaincitf cannot fer foren rhe 
very Time ol purchaſing the Writ, and the Relation of the Tette 15 ly 
to prevent Fraud, and nor juſtify a Tort, Raym. 161. Palcn. 9 Car. 

2. B. R. Bilſon v. Johnſon. . 

3 Keb. 151. 9. In Replevin the Detendant made Cogniſance as Baili ro Baron 
4 and Feme, he being ſeiſed in Right of the Feme (or Rent th a retro * 
Pr ibi The Plaintilf demurr'd ſpecially ; for that the Life of rhe He We 5 
? | 6 


to be S. C. but no Judgment. 


Averment. „ 
averr d. But Hale Ch. J. held that the In a retro exiſten' is qual! 2 Kat as pl. = 
ment, and after Verdict, or upon a general Demurrer, had been good ; and the Courr 
Twiſden and Wild held it good enough on a Special Demurrer, which conceived 


Hale doubted, and Judgment was given for the Avowant. 2 Lev. 88. . I 
paſch. 25 Car. 2. B. R. Harlow v. Bradnox. . * 


arrear to the 


Freem. Rep. 107. pl. 128. Hollaway's Cate, ſeems 


Baron and Feme, was a neceſſary Intendment. 


10. In Debt on Judgment the Defendant pleaded in Abatement that a Ia Raym. 
Writ of Error was ſued ſuch a Day upon rhe Judgment, which Writ of Rep. 4.1 
Error is tall depending undetermined &c. The Plainriit replies that the Mich. 10 
Original it Debt was ſued before the Nrit of Error was ſued, as appears by 25 Pee of 
the Teſte ot the Original. The Detendanr rejoins that the Original bore v Simpſon, 
Teſte ſuch a Day, hic h was before the Writ of Error was ſued ; but that in Treby Ch. 
Fatt the Original was not ſued out until ſuch a Day, which was a ter the I. ſaid he 
Writ of Error was ſued. The Plaintiſt demurs, ſuppoling that the De- 3 
tendant was eſtopp'd by the Teſte of the Original; and ot that Opinion it was ever 
was Treby Ch. J. but Powell J. was of the contrary Opinion, and ſaid reſolved that 


that if a Man is arreſted, and atterwards a Writ is ſued with a Teſte prev _ 
S, that 2 


antedated in falſe Impriſonment, this may be avoided by Pleading. Ad- Wrir iſfucd 
jornatur. Ld. Raym. Rep. 212. Paſch. 9. W. 3. Drinkwell v. Fow kes. out contra 


| _ 1 to the Tefte 
of it, tho it has been ofrenrimes attempted and diiputed Put Powell J. held that the Time of iſſuing 
out the Writ is traverſa»le ; thar in che principa Cie there is no Cont! ig and Avoiding of the V rit 
mentioned in the Plea, becaute the Plaintift ſtews thit there was no ſuch. Wrir, but another Writ de- 
irered out after. A Man cannot aver that a Vrit is of another Teſte than it beats; but one may 
aver, Quod non emanavit at the Time alleged; per tloit Ch. J. Ld, Raym. Rep. 486. Trin. 11 W 5 


in Cafe of Maſon v. W hitec. 


11. Debt was brought upon a Penal Law, which Ly the Statute og ht to 
be ſued within a Year. The Delendant pleaded the Starnte, and that one 
tear was elapſed before the ſuing the Action &c. The Plaintilt replied that 


| be ſued an Original Teffe ſuch a Day, which was within the Near. The 


Detendanrt rejoined that tho? the IVirit Lore Teſte within the 7 ear, yet it was 


ſued after the Year. The Plainti demurr'a ; and adjudged by the whole 


Court, that none ſhall be admitted to aver that an Original was ſued at 
any Time contrary to the Teite ; per Freby Ch. J. cited as adjudged. 
Ld. Raym. Rep. 212. Paſch. 9 W. 3. in Cate ot Drinkwell v. Fowkes. 
12. A neceſſary Ir:plication amounts to an expreſs Averment. Arg. 
Gibb. 123. cites Rayin. 34. D. 304. pl. 2. |52.] 2 Le. Fo. Palm. 267. 
Cro. C. 487. po ü . 1 5 
13. Indiffment was that the Defendant knowing tlie IV:!! of F. S. to have An Indiet- 
been proved in the Prerogative Court, cited the Executor before h:mſelf, being . 
Chancellor of D. to prove the Ni there, in order 10 extort Honey from the fendant Ses. 
ſaid Executor. Ld. Ch. J. Parker and the Court held, that it being laid ens that 5. 


that the Defendant & h it, that Knowledge muſt have been by a Sight & was . 


of the Probate of the Will; cited by Mr. Juitice Lee. Gibb. 264, 265. — T * | 
as Paſch. 3 Geo. 1. The King v. Loggen; bur ſays he does not find that enden 
judgment was given in that Caſe. 5 to keep ont of 

| | | | | the Way oe 
7.5. colo was a material Witneſs to prove the Forgery &c. The Court held the Implicat ion as frog 
+ can be; bur the Queſtion was if an Indictment can be taken by Implication, Er adjornatur Gion 
22. Hill. 3 Geo. 2. B. R. The King v. Law Iy. Gibb 263. Paſch. 4 Geo. 2. S. C. The (Gurt 
held this a poſitive certain Averment, and that the ſame Certuinty will do u an Indictment as wall in a 
cout or Replication, and Judgment for the King per tor, Cur | 


! 


(B) In 
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Averment. 


But in Debt 
upon the 
ſame Obli- 


| joe the 


efendant 


(B) In what Caſes Averment may or muſt be. 


1.T TE that will take Advantage of any Eſtate, except that of a Fee. 
ſimple, ought to aver the Continuance of ſuch Eftate, and that i; 
a certain Rule in Pleading. Arg. Bridgm. 97. cites 15 E. 3. 

2. In Treſpaſs of trampling his Graſs, the Defendant ſaid that F. wh 
had Common there, licenced him to put in his Beaſts; and the Plaintiff faig 
that it was his Several Cloſe, and was not ſutter*d to have ſuch General 
Averment againſt the Special Matter, but ought to traverſe the Licence, or 
the Title of Common. Br. Averment, pl. 66. cites 3 H 4. 6. 8. in the 
written Book. | . 9 5 

3. In Debt of 101. upon an Obligation of 100 l. and confeſs'd Payment 
1 all but of 101. and the Defendant pleaded Acquittance of 10 l. in Part of 

ay ment of 1001. and the Plaintiff averr'd that the Acquittance was of 
another 101. Priſt &c. Br. Averment, pl. 11. cites 7 H. 6. 34. 


4. In Detinue of a ſingle Obligation, the Defendant pray'd Garniſpment. 


The Garnithee may aver that it was delivered upon certain Conditions &c 


Br. Averment, pl. 62. cites 8 H. 6. 28. 


can not aver any Condition, when none is written upon the Obligation. Ibid. 


5. The Defendant caſt Superſedeas of Privilege of Chancery, becauſe he 
was Servant of the Chancellor of England the Day of the Writ purchaſed, 
and vet is, and demanded judgment if the Court will rake Conuſance; 


and the Plaintiff ſaid that he was not Servant of the Chancellor the Daz 


6. 20. 


of the Writ purchaſed, nor ever after ; by which, becauſe the Detendant 


retuſed the Averment, and ſtood upon the Writ of Superſedeas that it 
ought to be allowed, by reaſon of the Words of the King, viz. ut Acce- 
imus, and therefore, for the not defending, it was awarded that thc 
efendant anſwer ; quod nota, Br. Averment, pl. 15. cites 21 H. 


6. It appears in the Books of Entries, That where a Plea is either 


. pleaded 0 the Furiſdiction, or to the Perſon, by Matter en fait, as Profeſ- 


fron or Villeinage, there be always Averments, which ſeem to be of Ne- 
ceſſity by 37 H. 6. 14. becauſe to theſe, Anſwers may be made; Quod 


nota. Heath's Max. 36. 


nm. In Precipe quod reddat, the Tenant vouc hed one within Age, and 


prayed that the Parol demur ; and the Demandant tendered Averment tha! 


And. 114 


he was of full Age, and the Tenant that he was within Age, and not ol 
full Age, and the Averment received. Br. Averment, pl. 16. cites 33 

8. 10 Ouare Impedit, if the Ordinary returns Nonability, Perjury 01 
Criminoſus, by which he retuſed him, he ſhall not render the Averment. 
Br. Avernment, pl. 26. cites 39 H. 6.48. Wy 
9. So where the SHeriſf returns petit Iſſues per Billing. he ought to 
aver the Matter here; tor the Preſentment is the Original of the King in 
this Caſe, and he has no other Original, and the return is the Anſwer 
ot the Abbor, and ſhall plead tor the Matter upon ir, theretore he ough: 
to aver the Matter; bur Yelverron ſaid No, tor they thall nor plead 
till the Attachment; Contra Choke, Ibid... — 


10. Debt againſt . H. of D. Yeoman, the Defendant appeared by At- 


S. C. and the torney and waged his Law, and at the Day came F. F. of D. Jeuman i0 
bet Opinion nate the Law, and the laintiſf ſaid that in the ſame Vill there are tu 


was the 
Plaintiff 


F 9's of D. Twin the elder and the younger, and he ſued the eldeſt, 


and 


3 


verment, pl. 29. cites 3 H. J. 15. 


Heath's Max. 39. 


5 2 Replevin he ſhall have Judgment, tho it be falſe, Eeath's Max. 39. Cites Hob. 297. & Co. 
„ 5 | : - 


Averment. 261 
and he who appears to make the Law is the youngeſt, and by ſome he ſhall ſhall have | 


ave 


have this Averment, and Proceſs againſt the eldeſt; tor now it ſhall be "wang 


intended that the Attorney appeared for the youngeſt, who now comes E l 


to make his Law; and ſome e contra, and that it thall be intended that be barred by 


the Attorney appeared tor the eldeſt; for it ſhall be intended as here that the Ley Ga- 


the Suit is againſt the eldeſt, becauſe there is no Addition; for the Ser of a 


Stranger, 


eldeſt thall not change his Name for the youngeſt, but the youngett tor \1ic i” ng 
the eldeſt, & adjornatur, therefore Quære. Br. Averment, pl. 32. cites Default. 


L. 3 E. 4 23 


11. It a Plea wants an Averment, or have not a ſufficient Averment, 


the ſame is not good; Quod nota. Heath's Max. 36. cites 12 H. J. 2. 


12. Debt upon an Obligation of 201. the Defendant pleaded Acquittance 
of the 201. the Plaintiff ſaid that this zol. in the Acquittance was for 
Rent fold, and the Obligation is of 201. for 4 Acres of Land in D. fold, and 
a good Plea per tot Cur. and fo Matter of Fact averred to the Acquit- 
tal; and the other ſaid that the Obligation tor the ſame 20 l. now in 
Demand was for the Land, and not tor the Cauſe in the Acquittance, 


Priſt, and the other e contra, and a good Iſſue if the Obligation be ot 


the Matter of which the Acquittance makes mention or not. Br. A- 


13. He who pleads a Plea in the Afirmative ought to aver it, Et hoc 
paratus eſt verificare &c. but he who pleads in the Negative, e contra &c. 
Br. Averment, pl. 20. cites 14 H. 8. 27. and 27 H. 6. and 9 H. 7. per 
Brooke ]. = „ „„ 

14. Demandant of Deter before Execution awarded, may aver that 
her Husband was ſeiſed, and fo to have Damages. Godb. 212. pl. 302. 
Mich. 11 Jac. C. B. and fays therewith agrees Porter's Caſe 14 H. 8. 
VV | „„ 

15. A Releaſe or Juſtification, or any Matter in the Affirmative plead- 
ed without an Averment ot the Plea, rhe fame is ill. Heath's Max. 36. 

16. There needs no general Avernment in Plea, or particular Aver- 
ment in a Declaration of that which will come in more properly on the other 
Hide. Heath's Max. 37. cites Hob. 18. 124. 9 5 

17. There will need no Averment in a Declaration where it appears 


there are reciprocal Remedies. Heath's Max. 37. cites Hob. 88. 106. 


18 Excommunication and Outlazry may be pleaded without Aver- Heath's Maz. 


ment, becauſe thoſe Pleas require no Replications to them. Brown's *” 


8 — | 
19. Averment ought to be upon all Pleas in Bar, and to the Tit, in Heath's Max 
Replication but not Rejoinders, tho' it hurts not when it is needleſs but up- 39 
on the general Iſſue, or a Plea in the Negative, or a Plea apparent in the 
Writ, or upon the Challenge to the Array, no Averment, Brown's 


Anal. 8. 


20. No Averment will lie again/t a violent Preſtumption tho' it be falſe, 4s if Tenant 
| | 8 diſclaims up- 
on an Adee 


21. Note, per Cur. becauſe the Entry of Challenges to the Array & c. 
are not that a Man ought to tender A verment, therefore it the Tenant chal- 
lenges the Array, and does not ſay, Et hoe paratus eff Verificare &c. yet 
the Challenge is good; and fo it was adjudged by good Advice, atter it 
had depended two Terms. Br. Averments, pl. 1 cites 2) H. 8. 14. 

22. In an Adl ion upon the Statute 32 H 8. azainft buying preten de Titles, 
it the Plaintiff declares, Nut the Deſcudant, nor any of his Anceſtors, nor 


ai ther Perſon under din be clams were in Piu of the I and, nor 


1ecaved tie Rents Ec. ty the Space if a Near &e. he need not aver, that 
it was a pretenced Right, bccaule the Statute makes it fo ; and then 0 


4 3 ater 
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362 Averment. 
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aver that which appears both by the Statute and the Declaration is need. 
leſs. Pl. C. 87. b. by Cooke J. Hill. 6 & E. 6. in Caſe of Partridge 
and Strange. ; 
It is a Rule 23. Where a thing is apparent of itſelf there needs no Averment; 4; 
in Pleading, where it is prohibited that none alien in Mortmain, if the Lord ſhewe 


3 that he entred into the Lands within the Year, becauſe his Tenant alien. 


verred that ed in Fee to the Dean and Chapter, he ſhall not aver that this is Mort. 
appears ſuffi- niain, becauſe it appears upon the Matter to be ſo. Pl. C. 8 1. a. b. Arg. 
ciently with- Hill. 6 & 7 E. 6. | h 
out it. Arg. 
10 Mod. 392. -—Averment needs not be of what is apparent, as the Conſtitution made in London 
concerning the Sale of Wares and Merchandizes arpearirg to be agreeable to and warranted by their 
Charter, the ſame needs not be ayerr'd to be ſo. Heath's Max. 37,38. cites 8 Rep. City ot Lo1don' 
Caſe, and 9 Rep 54. | 
And if the Son brings an Aſſiſe of Mortdance ſtor, he needs not to aver, tnat it is within the Time of 
Limitation, for that it appears to be ſo, Heath's Max. 38. 
uod conſtat clare non debet Verificari. 10 Mod. 150 SP by Holt Ch J. in delivering the 
Opinion of the Court. Ld. Raym. Rep. 13. Trin 6 W. & M. in Caſe of the King and Qucen v. 
Knollys. — 


The Defen- 24. Counts, and all ſuch as are in Nature of Counts, (as Avowry) need 


y_ * not be averr'd, but all other Pleas in the Affirmative mutt. Co Litt. 


 Avowry with 393+ 4. 


an Hoc pa- 


ratus eſt Verificare, becauſe the Defendant in his Avowry is Actor, for he ſhews his Matter which is 
2 Count, and is to have a Return, and therefore as Plaintiff he ſhall not aver his Avowry no more 
than the Plaintiff ſhall aver his Count. Pl. C. 342. Hill. 7 Eliz. Bret v. Rigden— —S. P. Pl. 
C. 163. Paſch. 3 Mar, agreed, after Search and Report by the Prothonotaries, in Caſe of Throg- 


morton v Tracy. 


25. A Man ſhall never be eſtopped from making ſuch an Averment to 
aſcertain the Intent of the Parties, if it be not utterly inconſiſtent with that 
which is alleged; for an Eſtoppel being to conclude a Man from ſpeaking 
that which is Truth, muſt be certain to every Intent, and ſhall never be 
gs dat ac or Inference. Heath's Max. 42, 43. cites Co. Litr. 
1 Averment is not neceſſary in Avowry, Et hoc paratus eſt Verificare; 


for it is in lieu of Declaration, and the Avowant is Actor. Br. Aver- 


ment, pl. 81. cites 3 M. 1. 5 5 
27. C. fold Lands ſowed with Woad, and promiſed, that if the Vendee 
ſpould be prohibited by Proclamation, or other wiſe, 20 ſow and make Woad, 
then he would return ſo much of the Purchaſe Money. The Vendee brought 
an Action on the Caſe againſt the Vendor, and /et forth, that a Procla- 
mation was made, that no Man ſhould ſow Woad within 4 Miles of any Mar- 
ket or clothing Town &c. and that his Land was within 4 Miles of a Mar- 
ket Town, but becauſe he did abt aver that it was a clothing Town alſo, 
the Defendant demurr'd ; and all the Judges held it a ſufficient Cauſe ot 


Demurrer. Goldsb. 71. pl. 15. Mich. 29 & 30 Eliz. Cogan v. Cogan. 


28. If Land be conveyed to A. in Tail, with Power to him in Default 
of Heir of his Body, to limit the Fee-tail to whom he pleaſes, and in De- 


fault of ſuch Iſſue and Nomination and Limitation 20 B. i Fee; In this 


Caſe, upon a Petition of Right or Formedon brought, it A. dies without 


Iſſue it is ſufficient for B. or his Heir to mention that A. died without Iſſue, 


without making Mention of the ſaid Power; but if he mentions the Power, 
he ought to aver the Death of A. withour Iſſue, and that A. made no 
Nomination of, or Limitation to any one. ſenk. 213. pl. 50. 


29. Teftator promiſed to pay 20 l. at his Death. In Caſe againſt the 


Executor the Plaintiff had a Verdict. It was moved in Arreſt of Judg- 
ment, that the Plaintiff had ot averr'd that the Money was not paid by the 
Teftator in his Life-timie ; but the Court held it well enough, . 

5 


6 


i 


| the Money was not payable whilſt he was living. Hard. 221. Hill, 13 


—__— 


Averment. 


— 


— 


& 14 Car. 2. in Scaccario. Green way v. Horneblow. 

zo. Where a Fuflification in Treſpaſs is at the ſame Time and Place, it 
is not neceſſary to aver it to be the ſame Treſpaſs ; Per Cur. Carth. 
280. Trin. S W. & M. in B. R. King v. Phippard. 

31. In Treſpaſs, the Detendant pleaded, that a Levari Facias i ſſued out 
of. the Exchequer, &c. Exception was taken, that it was not ſaid that 
the Writ was delivered to the Sheriff, or the Warrant to the Bailiff ; ſed 
non allocatur 3 tor per Cur. tho? it is the Practice to ſay ſo, yer it being 
a Plea in Bar, 1t ſhall be good to a common Intent ; and if the Cattle were 
taken before the Delivery of the Wrir, the Plaintiff ſhould have ſhewn 


ic in his Replication; for mo ſpecial Matter ſhall be ſuppoſed to intervene 


to make a Man a Treſpaſſor unleſs it be ſhewn, Ld. Raym. Rep. 310. Hill. 
g W . 3. in Caſe of Britton v. Cole. 1 

32. If Goods are ſold tor ſo much as they are worth, the Value may be 
aſcertained by Averment ; Per Powell J. Cumb, 426. Trin. 9 W. 3. 


B. R. in Caſe of Hayward v. Davenport. 


23. 40 5 Aun. cap 16. No Exception or Advantage npon a Demurrer ſhall 
be taken for want of Averment of hoc paratus eſt Verificare, or hoc paratus 
et Verificare per Recordum, or of not alleging prout patet per Recordum, ex- 
wept the ſame fhall be ſpecially ſet gown for Cauſe of Demurrer. = 


(C) Of what it may be. 


1. 12 and Tenant ; the Tenant is outlamed of Felony, and after re- Aud if te 


verſes it by Error by reaſon of Impriſonment at the time &c. The 
Lord to have the Eſcheat cannot aver that he was at large at the Time 


again. Br. Averment, pl. 39. cites 16 E. 3. and Fitzh. Outlawry 48. 


Lord ſhall not have Averment that he was at large &c. Quod Nota. Ibid. 


2. If a Man appears as Vouchee, the Tenant may aver that he is nt 


the ſame Perſon who was vouch'd. Br. Avermenr, pl. 37. cites 20 E. 3. 
and Fitzh. Voucher 128. Ls 


3. If the Tenant vouches A. who. enters into the Warranty, and * And fo are 
vouches B. the Demandant may aver that the firjt Vouchee is dead, and — other 
ions ot 


pray Re-ſummons againſt the Tenam ; tor now the Death ot the firſt Vou- 


Chee cannot come in by Return ot rhe Sheritt, per Finch; Quod non 
negatur. Br. Averment, pl. 59. cites 40 E. 3.6, 2p 


4. The Intent of a Man lies in Averment, if he chaſes his Beaſts out 


of that Land into other Land to the Intent that the Lerd ſhall not diftrain 


them, Br. Averment, pl. 50. cites 44 E. 3. 20. 


F. A Man made Return, and laid that he is Unaer-Sheriff, and the 
Party averred to the contrary, and had the Averment; but contra againſt 


the H:gh-Sheriff, and this upon Examination by the Juſtices. Br. Aver- 
ment, pl. 52. cites 8 H. 4 20. 
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Biſhop certi- 
fes that the 


| ; MN Party was © 
&c. for, as it ſeems, then the Lite of the Tenant ſhall be in Jeopardy in +4 Priſon : 


at the Time 


ſhould be 

5 V . 
Br. Counterplea de Voucher, pl. 8. 8 P. and cites 40 E. 3. 36. — ln Preripe quod reddat the 
Tenant vouc hed, and ſummons to the Pluries, & Sequatur i//ued againſt the Vouchee, and no Writ ſerved, 
the Tenant would have averred that after the iſſuing of the Writ of Sequatur, the Vouchee died; and the 
| beſt Opinion was that he ſhall have the Averment. Br. Averment, pl. 22. Cites 14 H. 6, 7. 19. 
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6. In Precipe quod reddat, it the Sheriff returns Of Mandavi Ry! 
livo Libertatis de E. qui rcturn' quod ſumm' &c. the Tenant ſhall 800 
take the Averment, that the Land is infra Libertates de S. and not iy 
Libertates de E. nor he ſhall not take thereot Iſſue with the Sheriff nor 
with the Demandant, for the Tenant is at no Miſchief; Quod nora b. 
Award. Br. Averment, pl. 46. cites 34 H. 6. 3. 7 

J. Where a Man catts Writ of Privilege as Servant of the Chancelly 
Baron of the Exchequer or the like, the Plaintilf may aver that 34, 
Defendant is not Servant to him prout &c. nor was not at the Day of 1}, 
Writ &c. Br. Averment, pl. 63. cites 34 H. 6. 15. and 21 H. 6. 22 
and often elſewhere &c. _ „ 

8. A Man may aver by ſpecial Plea that another of the ſame Name was 
outlawed or excommunicated, or appeared to the Action in a Recovery 
and not this now Party, or may lay that the Plaintiff was excominunicg;: 
ed before the laſt Continuance, and abſolved, and was not excommunicated 
after the laß Continuance. Br. Averment, pl. 24. cites 36 H. 6. 17. per 
Priſot and Wangf. 3 

9. Acceſſary who 18 outlawed of Felony may aver that the Principal was 
dead before the Outlaum, and if it be found tor him he thall be reſtored. 
Br. Averment, pl. 61. cites 21 H. 7. 31. : 


'ra 


| As wherea 10. Libel was brought in the Court of Arches; it was held that > 

Suit is in the Averment being out of the proper Dioceſe, fer a Legacy may be that the Ky, 

Court of Ad-; , „„ .< Di 17 > a 3 | , . 
is out of the proper Dioceſe, if the ſame doth not appear in the Libel. Godb 


Thing done 214- Pl. 306. Mich. 11 Jac. C. B. Hughe's Caſe. 


upon the Land; the Defendant may aver that it was done infra Corpus Comitatus. Ibid. 


D) Averments as to Deeds 


1. NE cannot avoid a Statute Merchant, Obligation, Releaſe &c. 
againſt the Party himſelf named in it, by averring a Delivery 
thereof upon Condition, unleſs he thews a Writing of the Condition. Br. 
Fas, pL. 10. cre as Eg 29. EEE re © 
2. But tis otherwiſe in Detinue againſt a Stranger, where the Thing 
is bailed into an indifferent Hand; nota the Diverſity; for there it is 
averrable, contrary againit the Party himſelf. Br. Fairs, pl. 10. cites 
3 E. 3. 27. 7 
Br. Noſme, 5 3. 4 has 2 Sons named W. and levies a Fine to V. Averment that 
pl. C3 cites this was to V. the joungeſt, is good; but Gift of Goods to one of the 


92 8 8 p Sons of J. S. no Averment can be. 3 Rep. 155. a. per Cur. Mich. 8 Jac. 


BY in Altham's Caſe, Cites 47 E. 3. 16. b. ä b 


Fine, pl. 23. ns 5 55 
cites 8. C. & S. P. —Fitzh. Feoffments &c pl. 56. cites Hill. 47 E. 3. 16. S. C. & S. P.. Rep 


68. b. S. C. cited per Cur, 


As where a 4. A Man ſhall avoid Specialty in ſeveral Caſes by a naked Averment, 
Man is oblig per Keeble and others. Br. Barre, pl. 68. cites 1H. J. 14. 


ed in 1001. 


to a Feme ſole, and after ſhe marries him, or where a Man is obliged to a Villein Regardant, and after pur: 
chaſes ebe Manor to which the Villein is Regardant, or if 3 are obliged to me and I break one of tier 
Seals, or if the Obligee enters into Religion, and after brings Action ot Debt; Per Keble and others, 
which the Juſtices agreed. Br. Barre, pl. 68. cites 1 H. 7. 14. | 


5. Againſt a Con/ideration alledged in a Deed, or an Uſe declared, no 
Averment to the contrary can be received; ſo of [adentures upon H. - 


Averment. : 305 


„ 
© — 1 


and Recoveries, where the Fines and Recoverics purſue them, cites 
1 El. Dy. 169. Altham's Caſe. 8 Co. 148. Counteſs of Rutland's Caſe. 
5 Co. 25, 26. Nihil eſt tamen Naturale quam quidliber diſſolvi eo Mo- 
do quo ligatur. Contract by Contract, Deed by Deed, Record by 
Record, Parliament by Parliament. Jenk. 166. pl. 20. 
6. An Aſſurance was made to a Woman to the Intent it ſhould be for And Ibid. 

her Fointure, but it was not ſo expreſſed in the Deed ; Per Cur. it may ſaid it was ſo 
be averred that it was for a Jointure, and ſuch Averment is not traverſa- _ in Caſe 
ble. Owen. 33. Trin. J Eliz. Anon. 0: Queen v. 


7. No Averment dchors can make that good which is apparent, on — cg 
Confrderation of the Deed, to be void, as Feoffment to A. and his Heirs, No 
Averment can be that it was the Intention of the Parties, that the Fe- 
oller thould not have Eſtate but to him, and the Heirs of his Body. 8 
Rep. 155. Mich. 5 Jac. in Altham's Caſe. | 7 

8. Buying of Debts is Maintenance at Common Law, and puniſhable by Where there 
[ndictment or Information; bur it is not pleadable in Bar of this Obli- is Uſury, or 
gation ; for the Condition of the Obligation was to pay a Sum of Money Cori“ - 
not for Debts bought, and this Bzying is collateral to the Condition. & may be * 
a Bond tor Payment of a Sum of Money upon Condition, in the Caſe of averr'd to 
$1wony, the Simony may be pleaded againſt ſuch Bond by Virtue of the be fo againſt 
31 Fiz. cap. 1. So lor Uſury, 13 Eliz. cap. 8. & againſt a Bond given * _ 
” OE | | my atſoever. 
to the Sheriff or Gacler, contrary to the Statute of 23 H. 6. cap. 10. Theſe Jenk. 254. 
Statutes gives Averment in ſuch Cafes, but there is no Statute which in pi. 45.— 


gives ſuch Averment in the Caſe of Maintenance. Jenk. 108. pl. 9. The 2 
| | | „uin an abſo- 
Inte Bend made to a Sheriff for Payment of 1oney, inſtead of being for a Security againſt Eſcapes, and 
mentioning nothing thereof, and alſo an Obligor in the Caſe of Simony and Cſury, is admitted to aver 
againſt the Condition of a Bond, or againſt the Bond itſelf tor Necefſity's Sake. Nota. Carth. 300, 301. 
Paſch. 6 W. & M. in B. R. Foden v. Haines. ; e | 


9. When a Deed is perfected and delivered as his Deed, no verbal 
Agreement afterwards may be pleaded in Deſtruction of the Deed ; bur 

when the Agreement is Parcel of the original Contract, it may be pleaded; 

bur it it had been expreſs'd within the Deed that the Bargainee ſhould 

have the Profits, and it was deliver*d accordingly, no Agreement or 

Aſſignment of the Profits can now avoid it, or make the Contract not be 

vſurious, which was ſo otherwiſe, and Judgment accordingly. Brownl. 

191. Burglacy v. Ellington. „„ . Ig 

10. Ir was agreed that it a Caſe be within the Statute of Gaming, the 

Detendant may aver againſt his own Deed. Cumb. 328. Trin. 7 W. 3. 

B. R. St. Leger v. Pope. „„ By „„ 

11. Zero Manors were known by the Name of M. and ſometimes diſtin- 

guiſh'd with an Alias. An Aunllity of 2001. per Ann. is granted out of 

the Manor f V. One of them is but 80 l. per Ann. and the other of 

more than the Annuity. It is a good Averment in Law that the greater 

Manor ſhould be liable to the Rent-charge. Chan. Rep. 138. 15 Car. 

Harding v. the Earl of Sutjolk. JJ 8 

12. It one has 2 Manors known by the Name of N. and levies a Fine of Br. Noſme, 

his Manor ot W. he thall by Averment aſcertain which of them it was; "2 2 5372 

per Cur, 6 Mod. 235. Mich. 3 Ann. B. R. in Caſe of Davenant v. Nlich 13 

Ratter, . ” . os H. +. 6.— 

— Br. Fines, in pl 28. cites S. C. and S. P. 


13. 48 5 Ann. 16. In Debt on ſiugle Bill, Debt, or Scire Facias upon a 
Judgment, the Defendant may plead Payment in Bar. In Debt upon Bond, 
if the Defendant before Action brought hath paid the Principal and Inter, 
due by the Defeaſance cr Condition, he may. plead Payment in Bar. 

14. Bill to have the Benefit of a Marriage-Serrlemenr, and Covenants 
therein contain'd &c. "The Caſe was; Roche de bis firft Marriage ſer- 
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tled Lands upon himſelf for Life, Remainder to his Wife for Life 
Jointure, Kain dr u the 775 and other Sons in 2277/1 ale, Nen Bro 
to the Heirs Female of the Body of the Husband and Wife, and the Heirs 

the Bodies of ſuch Heirs Female, Remainder to the right Heirs of the Huf. 
band, with a Covenant that he was ſeiſed in Fee, a had good Right to 
make ſuch Settlement, and that the Perſons ſhould enjoy according to the 


| Limitation in the Settlement &c. The Wife dies without a Son, leavin 


only one Daughter, who is the Plaintiff. Rouoke after the Death of hi; 
Wife, being ſeiſed of a Remainder in Tail, viz. to the Heirs Female of 
his Body, levies a Fine, and ſuffers a Recovery, to bar the Iſſue Female 
&c. Harcourt C. ſaid that here are no Articles precedent to the Settle. 
ment, and he cannot admit Parol Evidence of Inſtructions to controul 
the Deeds; for that would introduce ſtrange Incertainty in Deeds; that 
there is no Relief in Equity in this Caſe upon the general Covenant. tg 
enjoy according to the Limitation in the Settlement, tho Tenant in Tail 
doth levy a Fine and ſuffer a Recovery to bar the Iſſue Female and the 
Remainder. Bill diſmiſs'd with Coſts, Per Harcourt C. MS. Rep 
Trin. 12 Ann. Atherton v. Rooke. ; 


(E) Averment againſt Records &c. 


Brought a For medon againſt Husband and Wife, the Wiſe was re- 
3 * ceived tor the Default of her Husband, and vouch'd her Husband 


bya ſtrange Name, and upon ſhewing of the Demandant that the V ouchec 
was the Husband of the Woman (the Tenant) Cauſe was thewn (as it 


ought to be) and it was ſhewn, that the Husband levied a Eine to one 7 


ſur Conuſance de droit come ceo, and that 7. by the ſame Fine rendered 
the ſaid Land to the Husband and Niſe, and the Heirs of the Husband, 


and that the Husband had before enſeoned T. of the ſaid Land, wich 


Warranty to him, his Heirs and Aſſigns, and that the is the A fſignee of 
T. The Averment of the Demandant in this Caſe againft this Fine, that 
the Husband never had any thing in the Land, was received by Judgment 
in Parliament; tor the Demandant is a Stranger to the Fine, and where 
the Cauſe of Voucher is ſbeun the Cauſe is traverſable. Jenk. 12. pl. 20. 


z. A Man had Averment againſt an Execution upon a Statute Merchant, 
that che Party is at large, for it may be that he eſcaped after. Br. A- 


verment, pl. 38. cites 18 E. 3. and Fitzh. Utlawry 47. 


3. In Treſpaſs, if the Defendant pleads that the Plaintiff at another 
Time recovered for the ſame Treſpaſs, which Record is certified to be at anc- 


tber Day than that which the Plaintiff counts of, the Detendant may 
aver that all is one and the ſame Treſpaſs. Br. Averment, pl. 41. cites | 


38 E. 3. 1). mY - 
f 4. 13 may be had that the Teſtator died inteſtate, and that tht 
Adminiſtration was committed to him, tho” the cther fhews Teſtament proved 
before the Ordinary, tor Record there is not of Record in Curia Regis. 
Br. Averment, pl. 48. cites 44 K. 3. 16. == 

5. In Scire Facias againſt a Parſon, pow Recovery of an Aunnity againſt 
his Predeceſſor to have Execution ut the Arrears, the Delendant hal 
not have Averment ti; Ricns Arrear without Acquittance, nor that ihe 
Plaintiff” had Kxecution, without ji img thereof Record or Specialty, be- 
cauſe the Action is founded upon Record. Br. Averment, pl 49. cites 
44 E. 3. 18. | 


la 


— 


Averment. 
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6. In Audita Querela upon Indenture of Defeaſance, a Man may aver 
a the Payment to be made, tho the Statute be Matter of Record for the In- 
f denture is Matter in F act; but contra of ſuch Averment without Inden- 
2 ture. Br. Averment, pl. 51. cites 46 E. 3. 33. | 

J. Where it appears of Record, that the Feme Defendant in Writ of 


n Maintenance appear d in proper Perſon at NMiſi Prius, and after it was found 
by Verdict in Writ of Error that ſbe died 4 Days before the Day of Nif6 
1 Prins; and by all the Juſtices, the taking of this ſecond Verdict of the 


51 Death of the Feme is Jeotail, and nothing to the Purpoſe, becauſe it ap- 
| pears by the firtt Record that the Feme was alive at this Time, and 
| Hatter in Fadt expreſsly contrary to the Record cannot be taken; for Matter 
] of Record does not lie in Averment to be try'd per Pais, bur thall be 
try'd by the Record itſelf; for Verdict cannot defeat a Record. Br. 
Repleader, pl. 61. cites 11 H. 4 52. 5 DR 
1 8. A. upon iſt of May, the 2 Car. 1. makes a Feoffment of his Land to 
B. and committed Felony on the 3d of May, 2 Car. 1. and the Indiftment 


1 of this Felony committed by him 7s the 1 May, 2 Car. 1. A. is ar- 
raigned upon it, and confeſſes the Indidtment, and is hanged, this does not 
deſtroy the Eſtate ol B. It would be otherwiſe if he were convicted by 
Verdict, becauſe of the Negligence of B. that he did not inform the 
” Judges and the Jury of the Truth of the Matter. Jenk. 128. in pl. 59. 
and cites Firzh Averment, 445. 5. 5 
9. If a Man is bound by Kecogaizance with Condition to cauſe F. N. to 
appear in the Court of Chancery ſuch a Day, he cannot aver that he appear- 
ed that Day, unleſs his Appearance be not of Record; Per Babb. Cott. 
: june and Fray; the Reaſon ſeems to be, that the Recognizance is Mat- 
4 ter of Record, but Quzre the Reaſon of the Condition. Br. Aver- 
. ment, pl. 10. cites 7 H. 6. 26. 5 „ 
ir 10. Where Protection is caſt, the Plaintiff cannot rake Averment that 
7 he is net dwelling prout &c. or is not about to go prout &c. bur ſhall be 
7 put to ſue a Repellance &c. bur by the Statue of Weſtin. 1. cap. 43. Aver- 
J ment may be taken againſt an Eſſoign de ultra Mare, but no Averment 
. ſhall be taken againſt an Eſſo:gn de Servic. Regis nor Protection; Quod No- 
of ta. Br. Averment, pl. 14. cites 21 H. 6. 20. es ET, 
5 11. If Protection is caſt, the Plaintiff thall not have the Averment 7me- 
= ſliately that the Defendant is Infra quatuor Maria at D. in the County of 
5 C ont of the Service of the King, but this ſhall be entered immediately, 
and he ſhall aver it upon the Re- ſummons, which Matter found thall 
t, turn the Defendant in a Default by the Statute, if it be in Precipe 


"hs | quod reddat; Quære. Br. Averment, pl. 25. cites 28 H. 6. 3. 

| 12. Where a Recovery is removed out of a Court Baron, the Party may 
aver that the Record is otherwiſe by the Statute of 1 E. 1. Quod Nota, 
Alteration of Record in a baſe Court. Br. Averment, pl. 3. cites 34 


0 | 
y M- H. 6. 33. . | . * 
55 13. An Averment may be had againſt any part of the Rolls or Re- 
| = <ords of County Courts, Hundred Courts, Cou rts Baron, or other Courts be- 
+." longing to Lords of Manors. Heath's Max. 39. cites 34 H. 6. 42. and 
74 | 9 Ed. 4 4 = | . GEES 5 | „ 
ra A 14. At the Nifi Prius, Protection quia moratur was ſhewn ; Aſcough 
| aid, Averment may be taken contrary to the Protection; Bur Paſton and 
at Fulch. e contra, and that he ſhall fue Repeal, and yer by the Statute 
11 Weſtm. 2. cap. 42. Averment is given agaitltan Ellioign Quia ultra Mare, 
Fa | bur Averment does not lie againft an Elivign de Servic. Regis. Br. A- 
4 \erment, pl. 31. cites L. 5 F. 4. 3. | = | 
= 15. A Nan makes a {o2je for Fears the Toth of May, and then the Les 


for largains and ſells ths tu another by Deed trolled, bearing Date the 10th 
of April, and it was entred to be conveyed the 1oth of April lefore, Vt in 
Truth it was delivered, and acknonledred, and ture Of αν i 20 
Ia itt vas held, that the Bagainee, [l eilee] vas without Remooy ar ihe 

„ | Conn. on 
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Averment. 


| Common Law, for he cannot plead that it was acknowledged or dell. 


vered aſter the Date of the Day of acknowledging, and ſo was the Opi- 
nion of Rhodes; Periam, Windham, and Anderſon being abſent; lor 


he cannot aver that it was inrolled or acknowledged at another Day 


than it is recorded, becauſe it is contrary to the Record, for it is en- 
tred that it was acknowledged the 1och ot April, and then if ſuch 2 
Plea ſhonld be admitted, it would ſhake moſt ot the Aſſurances in Eng- 
land. Ow. 138. Hill. 30 Eliz. Sir Tho. Howard's Caſe. | 

16. Upon the Statute of 13 E/iz. againſt jury, and 2 Eliz. againſt 


Frands, altho Fines be levied ; yet where there is Uſury, or Fraud, or 


Covin, they may be averred ſo to be againſt any Act whatſoever. Jenk. 
254. 1n pl. 45. 3 1 
* Fi D. has appeared as an Attorney for A. in an Action brought 
by A. againſt B. it cannot be aſſigned tor Error that D. was nt an Attor- 
ney, or that there is no ſuch Perſon in Rerum Natura; tor it is againit the 
Record; and the Admittance of him tor an Attorney by the Court 
makes him an Attorney, it he was not an Attorney before this Admit. 
tance. In a Writ of Error brought in this Suit, and Error alſigned ut 
ſupra, the Defendant in the Writ of Error in this Caſe pleads in nullo 
eſt Erratum; this does not conteſs that he was not an Attorney, but 
this Plea eſt quali a Demurrer, that this is not an Error at all. Judged 
and affirmed in Error. Jenk. 332. pl. 66 
16. In Scire Facias againit C. to repeal a Special Livery granted to 
him upon his coming of Age. Upon Demurrer the Queſtion was, whe- 


ther the Attorney-General could aver againſt an Inquifition returned into 


the Petit Bag, tho" not taken before the Eſcheator, bur pur in by another; 
and it was reſolved that he could not; for this cannot be tried by a 
Jury, but upon an Examination in Court, and there to be redreiled. 


Jo. 389. pl. 9. Paſch. 12 Car. B. R. The King v. Cage. 


1). Where a Statute is recited, there one may not aver that there is 
no ſuch Record; for generally an Avermenr, as this is, doth not lie 
againſt a Record; tor a Record is a Thing of ſolemn and high Nature, 
but an Averment is but the Allegation ot the Party, (21 Car. B. R.) and 


not ſo much Credit in Law to be given unto. L. P. R. 155. 


18. If a Juſtice of Peace records a Force on View, you thall not aver 


againſt it. 12 Mod. 44. Trin. 5 W. & M. Anon, 


19. Matter of Record ſhall not be avoided by a collateral Averment ; 


held per Cur. Skin. 407. pl. 2. Hill. 5 W. & M. in B. R. Prigge v. 


8 . - 
20. Whether the Bail ſhall be admitted to aver againſt the Record in 


the original Action, viz. that Detendant was not in Cuſtodia Mar. in 


Hill. Term, Anno W. 3. as the Declaration ſet forth; nowit he was not 


in Cuſtody in that Term, as Defendants in their Plea have averr'd, then 


this Bail cannot be taken to be in the fame Action. The Court inclin'd 


againſt the Plea ; bur the Scire Facias was quaſh'd for other Matter, and 
| ſo the Point in Law was not determined. Carth. 403. Paſch. 9g W. 


B. R. Whaley v. Reynolds. - 
21. Averment lies not againſt the Proceedings of à Court of Record. 7 
Hawk. Pl. C. cap. 1. S. 14. I 1 
22. Maſter in Chancery certified that Writings were not delivered ig. 
but the Clerk [in aka, oftered to prove that they were delivered in; 


* 


but the Court would not ſulter an Averment againſt the Maiter's Ce:ti- 


flicate. Sel, Ch. Caſes, in Ld. Keeper's Time, 5. Mich. 11 Gro. Lins": 


. 


FS 


Averment. 


Nones &c. pl. 15. cites 15 E. 4.6.8 


Baskervile v. the Bithop of Heretord. 


Cale of Luther v. Saunders. 


(F) Of the Life of a Perſon. 


LW TE that claims Eftate from Tenant jor Life, or in Tail, or from Parſon As where 
| of a Church, ought to aver his Life. Br. Eſtate, pl. 18. cites 19 Jean in 
H. 6. 73, 74. aud 22 H. 6. 17. | Tail of a 


Rent grant: 


„ , Dots . : 5 the Rent over, 
the Grantee in making the Title ought to aver the Life of the Tenant in Tail, becauſe by his Death 


the Grant is determined. Arg. Bridgm. 97. cites 15 E. 3. and D. 73. 19 H.6. 93. 5H. . 39. and 15 
4. 6 — Lat. 257. Arg. cites 9 E. 4. 16. S. P 

Where Tenant in Tail is of Rent, <<hich had no Ie before the Grant made in Tail, and he grants it 
over, the Grantee who avows or juſtifies cught to aver the Life of Tenant in Jail; ſo by ſeveral, where he 
ſaffers a Recovery of the Rent. Quezre; for by ſome there is Fee-ſ{tmple for the Time. Br. Taile & 


2. In a Quare Impedit the Plaintiff declared that W. was ſeiſed of the Le. 280. pl. 
Advowſon in Groſs, and granted it to the Plaintiff and others 70 the 379: Paſch. 
Uſe of the Grantor for Life, and afterwards to the Uſe of R. his Son in Tail; ni tg 
Proviſo that if the Grantor died, R. being within the Age of 23 Years, that totidem Ver- 
then the Grantecs and their Heirs ſhould be ſeiſed to themſelves and their bis — 7 


Heirs, until R. ſhould arrive to that Age. The Grantor died, R. being Rep. 28. a. 


| then 14 Years old, and no more, ſo that the Grantees were pofſeſs'd of 2**<rvill's 


Ny x | Caſe, S. C. 
the ſaid Ad vou ſon &c. and aiterwards the Church became void, and ſo bar &. > 


it belong'd to them to preſent. Exception was taken againit this Decla- does not ap- 
ration, becauſe the Plaintiff had not averr'd the Lite of R. upon whoſe Life pear. 

his Intereſt did depend; but it was anſwer'd per Pickering Serj. that the 
Declaration is good enough; for tho' the Lite ot K. is not expreſsly 

averr'd, yet an Averment is ſtrongly implied, tor the Plaintiff ſets forth 


that the Father died, his Son being ot the Age of 14 Years and no more, 


by Force whereot he was poſſeſs'd ot the Advowton, and being ſo poſ- 
ſcls'd the Church became void; now he could not have been ſo poſſeis'd, 
it R. had not been then alive, and thut is as ttrong as an Averment. And 
che Court diſallow'd the Exception; tor Seiſin ſhall be intended to con- 
tinue till che contrary appears. 2 Le. 50. pl. 61. Mich. 29 Eliz. C. B. 

3. In Dower or Appeal the Life of the Husband, or of the Party kill'd, 
may be averr'd in any Place; per tor. Cur. * Bulit. 43. Mich. 8 Jac. 1n 


; | 35 A W 2 Balſt. 263. 
4. Leſſee for Years cf Tenant for Life declares in jedi ione Firm, that Mich. 12 


he being polleſs'd of this Leaſe tor Years made to him by Tenant for Jac. Tomp- 
Lite, was thence ejected. This Word (poſſeſs'd) is a ſutficient Averment ſon v. Wi. 
ot the Life of the Leſſor. Adjudged tor rhe Plainriit, and atirm*d in Error, ay 15 
and cites Dyer 304. It is all one in ſuch Caſe, it the Count be of an Eject— CB and af. 
ment Termino ſuo nondum inde finito. Jenk. 327. pl. 48. Mich. 10 Jac. firm'd in 
Thompſon v. Withers. ” : 3 

5. In Ejectment the Plaintiff declared that M. being Tenant for Life, Palm. 26-. 
made a Leaſe to him for 3 Tears, if fhe ſhould ſo long live, virtute cuhjus he S. C. in B. R 
enter d aud was poſſeſs'd, until the Defendant gected him Termino ſuo non- coldinel 
dum finito. Atter Verdict for the Plaintiff it was moved that the Decla- ——Ikig. 


ration was ill, becauſe the Plaintiff did 2 aver the Life of Af. at the zv. Mend 


Zinne of the Xttion brought. But 3 Juilices contra Chambertaine, held ir” phage 
| A : & H ; . 
well enough; tor ſhewing that the Detendanr ejected him a Vermino 1,4... 
nondum tinito, implies that M. is yer alive; tor otherwiſe the Term is armes by 


determined, and judgment for the Plaintiit, and affirmed in Error in @ che , 


Cam. Scucc. Cro. J. 622. pl. 13. Mich. 19 Jac. Arundel *. Mead. e ek 


and Barons 
Jenk. 319. pl. 19 S. P. accordingly, cites 14 lac. 
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(G) General. Where the Matter is Special. 


1. I* Cofinage the Tenant pleaded that R. his Father was born within 
E 


ſpouſals between the Demanadam's Grand. father and M. and was 
elder than the Father of the Demandant, by whom the Demandant convey'd. 
The Demandant replied that his Grand. father had no ſuch Son as R. Fat her 
of the Tenant, but was Son of one T. P. and was not received to this Ge- 
neral Averment contra the Special Matter, by which the Ie was taben 
that the Grand-tather had Iſſue the Father of the Demandant, alſque hoc that 
he had ſuch Iſſue as the Father of the Tenant, born and begotten within the 
Eſpouſals, Priſt. The Tenant rejoined that the Grand-father e/ponſed N. 
during which Eſpouſals they had Iſſue R. Father of the Tenant, and jo is R. 
Son of the Grand. father, Priſt; and the others e contra, Br. Averment, 


pl. 71. cites 21 E. 3. 39. and 39 All. 10. 


2. In Falſe Impriſonment the De fendant j1ftified for Arreſt of the Plain- 


tiff by the Command of his Maſter, as his Villein regardant to his Manor 


oft D. The Plaintiff replied that He was born before Eſponſals, which is 
Special Baſtardy; and the Detendant rejoined that he is Fllein, Priſt. 
But Knivet and Thorp held that he ſhall not have ſuch General Aver. 
ment againſt Matter Special, by which he ſaid that he was born before 
Eſpouſals, Priſt. Br. Averment, pl. Jo. cites 38 E. 3. 34. 

3. See Averment of General Baſtardy againſt Special Eſponſals alleged. 
Br. Averment, pl. 47. cites Paſch. 40 E. 3. 16. 

4. In Treſpaſs 


of a Boat taken and carried away, the Defendant plead- 


ed that the Plaintiff by this Deed &c. gave to the Plaintiff all his Goods, 


at which Time the Boat was the Plaintiſf's, wherenpon he took it, Judgment 


c. The Plaintiff replied that he carried away His Boat, Priſt. Et non al- 


locatur contra this Special Matter, becaule the Deed binds him. Br. 


Averment, pl. 75. cites 42 E. 3.2. AT . 
5. Whereupon he ſaid that it was His Boat at the Time of the Taking, 
& non allocatur, without ſaying How he came to it after. Quod nora per 


Judicium. Br. Averment, pl. 75. cites 42 E. 3. 2. 


6. Whereupon he ſaid that he took the Boat, abſque hoc that the Boat 


was the Plaineiff s at the Time of the Gift, & non allocatur. Br. Aver- 


ment, pl. 75. cites 42 E. 3. 2. 


7. Whereupon he ſaid that at the Time of the Gift the Boat was on 


Alice F. s, and ſo he carried away the Boat of the Plaintiff; & non allo- 


catur, without ſhewing How it came from Alice, per Judicium. Br. Aver- 
OE SS. 7 4% ro ant es 

8. Whereupon he ſaid that Alice ſold the Boat to him after the Gift, and 
ſo he carried it away, and the Defendant ſaid that it was the Boat of the 
Plaintiff at the Time of the Gift, Priſt &c. Br. Averment, pl. 75. cites 
42 E. 3.2. - 


9. In Treſpaſs the Defendant plaaded that the Plaintiff was his Villein. 


The Plaintiff replied that his Grand. father was frank and adventitions, 
and his Father alſo, Judgment &c. The Detendaar faid that His Villein, 
Prift ; and no Plea contra the Eſpecial Matter; by which he faid that 
= Villein, priſt, and Nt adveniutions. Br. Averment, pl. 74. cites 43 

4.4 | 

10. In Treſpaſs the Defendant preſcribed for Common in the Place 
where &c. the Plaintiff replied that he had depuſtured in his Severa!, 
Priſt &c. and no Plea contra this ſpecial Matter; whereupon he faid 
that it was His Several abſque hoc, that he had Common there, and the 


other e contra, Br. Averment, pl. 7o. cites 49 E. 3. 19. 


11. In 


Avowry. 
11. In Treſpaſs the Defendant ſaid that the Place where was his Se- 


veral Soi le, by which he took them Damage feaſant; the Plaintiff re- 
plied that 1he Defendant and . N. were Tenants in Common, pro Indiviſo 


th. " r 


and leaſed his Part to the Plaintiff for 10 Vears, by which he entered, 
and the Defendant rejoined that it was his Several Soile, Priſt, & non 
allocatur, without anſwering to the ſpecial Matter, by which he ſaid that the 
Plaintiff had nothing of the Leaſe of the ſaid F. N. and the firſt general 
ANTE 2, e 3 H. 4. in the written Book. Br. Averment, pl. 5. 
4 cites 4. Oo | 
15 Eſchea after the Death of A. his Tenant without Heir; the Te- Iſſue was 
nant ſaid that A. had Iſſue F. by E. his Feme at D. ©ne Eftate he has, the taken that A, 
Demandant replied that he died without Heir, Prift ; Thirne ſaid, that they 5 wo ſuch 
ſhould not have ſuch general Averment againſt this ſpecial Matter, bur 7 to far” 
ſhall ſay F. is not Heir to A. or that A. had no ſuch Daughter as J. vived him. 
becauſe the Birth of J. is alledged, Quære. Br. Averment, pl. 67. cites 11 H. 4 11. 
A | b. pl. 23. 
Iz. In Dower the Tenant pleaded that the Baron had nothing but joint- 
I with F. N who ſurvived and is yet alive; the Feme may reply that 
eie que Dower ſhe may have contra this ſpecial Matter, becauſe the 
Survivor had releaſed to her Baron in his Lite time, which Releaſe the 
Feme cannot plead. Br. Averment, pl. 68. cites 11 H. 4. 83. 
14. In Formedon the Tenant ſaid that he leaſed to the Donor for Life, 
h gave and he entered for the Forfeiture ; the Demandant replied, that 
the Donor was ſeiſed after this, and gave, & non allocatur, without ſhecu= 
ing how he came to it after, by which he ſaid that he was ſeiſed after, and 
infeoffed the Donor, who pave, Br. Averment, pl. 78. cites 3 H. 4. r7. 
15. In Dower the Tenant pleaded that the Land was given to the Ba- 
ron and his firſt Feme in ſpecial Tail; the Feme replied that Serfte que Dower 
&c. & non allocatur ; whereupon ihe = that the Baron was ſeiſed in 
Pee abſqne hoc, that the Donor gave. Br. Averment, pl. J). cites 2 H. 
f 6 In Maintenance the whole Court held, that where the Plaintiff 
ulleges ſpecial Maintenance, as by giving Money to the Sheriff to arreſt the 
Piaintiff in a Suit between him and F. NM. he ſhall not ſay that he d Not 
maintain de Modo & Forma contrary to ſuch ſpecial Maintenance; but in 
general Declaration of Maintenance, Ne Maintaina, Priſt &c. is a good 
Plea. Br. Averment, pl. 73. cites 12 E. 4. 14. SD 


For more of Averment in General, See Amendment and Jeofatils, 
Concluſions of JIleas, Declarations, Oevile, Fines (I. b. 2) to 
to the End of (I. b. 6) Per Momen, Records, Return, Treſpaſs, 


| Ules, and other proper Titles. 5 


Avowry: 
(A) Where Ku is neceſſary to avow. ET. 


1. IF a Man makes a Gift in Tail, rendering Rent, he may abo g. Avowry, 
without laying any Seiſin, becauſe the Keverſion gives him a pl. 52. cites 
— Privity, and he ſhall count upon the Reſcrvation. 8 1). . Cc 8. 
18. 


2. A. per Cort. 
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Hill 0 & 31 Prædicta, viz. When the Tenant makes a Leaſe tor Lite, or a Gift in 


5 — — *, . 
2 
. - 
3 —V—— 
* 


2. A Man may diſtrain who never was ſeiſed. Br. Reſcous, pl. 2 
cCites 5 E. 4. 6. 8 
And. 57, 58, 3. In an Avowry, Seiſin in Law is ſufficient, by the Intention and ex. 
pl. 133. Par- preſs Words of the Statute 32 H. 8. cap. 2. which are actual Poſſeſſion or 
ker v. Fran- Heiſin in the Digjuntive; reſolved 4 Rep. 10. b. Mich. 17 & 18 Eliz. 


e C. B. Bevill's Caſe. 


cordingly for the Avowant. 


W 


(A. 2) What an Avowry is, and the ſeveral Sorts thereof, 


I. H E Matter of Avowry does not ariſe out of the Right or Intereſt 
which a Man has in the Land, brt ont of the Privity ; as when 
the 'Tenant makes a Feoffment, he has neither Right nor Intereſt in 
the Land, yet the Lord is not compellable to avow upon the Alienee 
before Notice. In a Præcipe quod reddat, the Tenant alieneth, yer he 
remains Tenant as to the Plaintiff, and yer he has not either Right or 
Eſtate as to the Alienee. Arg. Godb. 302. cites 5 E. 4. 3. a. 48 E. z. 
8. b. 20 H. 9. 9. 14 H. 4. 38. b. 


Br. Avowey, 2. Avowry is in lieu of Action, if the Deſendant prays return, Contra i 


pl. 95. S. C. he does not pray return; tor then it is a Bar only, Br. Pleadings, pl. 95 
per Choke cites 6 E. 4. 11. | EO 
& Little- 8 

ton. | 7 5 : . 5 | 3 : 
Cited in to- 3. There are 4 Sorts of Avowries ; 1ſt, By Reaſon of a Tenure when 


tidem Ver- the Lord hath Fee in his Seignory, and the Tenant hath Fee in the 
bis, by Ray- Tenancy, ur ſuper verum Tenentem ſuum intorma Prxdicta. 2. Upon one as 


mond J. 55 very Tenant by the Manner, ut ſuper verum Tenentem ſuum in Forma 


Car. 2. C. B. Tail, as upon his very Tenant by the Manner. 3. Upon one as his Tenam 


in the Caſe y the Manner, omitting this Word (very) and that is when the Lord hath 


Johnſon v. 


Gran: a particular Eſtate in the Seigniory, as an Eſtate in Tail, tor Lite, or 


leſs Intereſt, ſuper Tenentem ſuum in Forma Prædicta; ſo ſhall the Do- 
nor upon the Donee, the Leſſor upon the Leſſee tor Life or Years. 4. 
Upon the Matter in the Land as within his Fee and Seigniory ; as where the 
_ Tenant by Chivalry makes a Leaſe for Lite, rendering Rent and dies, 
his Heir within Age, the Guardian ſhall ſo avow upon the Leſſee, ſu- 
per Materiam Prædictam in Terris Predictis ut intra Feodum ſuum. 
Co. Litr. 269. a. b. 5 3 
4. Avowry is in Nature of a Declaration, if that be vicious No Judg- 
ment can be given tor the Avowant. Brownl. 183. Darcy v. Langton. 
5. Avowry is where one takes a Diſtreſs for Rent or other Thing, and 
the other ſueth a Rep/evia, then he which took it mnſt juſtity for What 
Cauſe he took it; and it he took in his own Right he mutt ſhew it, and 
avow the taking; and if in the Right of another he muſt then make 
Conuſance as Bailiff.  L, P. R. 157. cites Terms ot the Law 38. a. 


(B) What 
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ITue by his Feme. 
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(3) What Act ſhall be a good Seiſin, 


A B Attornment in a Court of Record in @ Per quæ Servitia is a Br. Avowry, 
good Seiſin to avow, becauſe this is with the doing ok 52. <ire 
Fealty. 8 Y. 6. 17. b. S. P. agreed, 


3 N 1 | ; ? that It 
d Seiſin to make Avowry for other Services; but Brooke ſays, it ſeems that he ſhall allege Seilin 


in the Conuſor or his Anceſtors &c.——Br. Seiſin, pl. 33. cites S. C. and by Marten Seiſin of Fealty 
by Attornment is ſufficient. | | | 


2, Ik the Tenant which owes Suit of Court be amerced for the not 
doing thereof, and he pays the Amercement to the Lord, this is a 
good Selin of the Suit, 12 b. 7. Kell 3. l. per Curiam, 13 p. 
",. [So] if the Tenant makes * Fine with the Lord for his Suit, in Where a 


the Court of the Lord, this is a good Seilin of the Suit, 13 P. Man makes | 
7. 16. e | one who bids 


to be atten- 


dant to his Leet, and makes Suit, and alleges Seiſin of 20 d. for the Suit, this was held no Seiſin of the 


Suit. Br. Avowry, pl. go. cites 12 H. 7. 5 | 
(Or pays him a Sum of Money by way ot Agreement to releaſe him of his Suit.) 


4. So if the Tenant delivers a Horſe to the Lotd tor his Rent due, Kelw. 3.b. 
and the Lord agrees thereto, this is a good Seiſin of the Rent. 12 11 & 


D. 7. 3. b. Kell, 


S. P. per 


„ rr Suit, if the Lord recovers Damages for the Guriam, Ovi- 
Suit, this is a ſuffi | 
6. A Man held of the King and of another Lord, and died, by which 


cient Seilin of the Suit, Co, 4. Bevil 9. b. ter. 


both the Lands came into the Hands of the King by Primer Sei/in, and before 
Livery the Lord got Seiſin by the Hands of the Heir, and had no other Selin, 


and this Seiſin was held ſufficient Seiſin to make Avowry ; per Keble, 


Vaviſor, and Brian, but Frowike contra. Br. Seiſin, pl. 51, cites 13 H. 


Es > "Hal 


(C) : 9771 By whom in reſpett of the Eta it ſhall be 


good. Homage. 


JF Domage be due in the Right of the Feme, and the Baron does Br. Avowry, 


Homage betore Iſſue had, this is no good Seiſin againſt the 3 4 22 


Feme and her i2c1rs to have an Avowry, 11 Þ, 4. 29. 6H 0 eg 

| Ex. Ln : | End ot the 
Plea favs, Ir ſeems that Seifin of Homrge by the Baron only is not good, unleſs it be after that he has 
| — Fitch. Avowry: pl. 54. cites 8. C. 


2. But otherwiſe it is if he docs Homage aſter Iſſue. 11 0.4.20 r Avovry, 


. 45 CEites 


Nr Avowrv, pl 54 cites 8. Commer Roadminedy. hcl S A pl. Eich 21; -. 
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374 Avowry. 


Br. Avowry, 3. Seiſin 4 Homage by the Hands of a Diſſeiſor is — to aol. 


pl 17 = 11 D. 4 29. b 


8. G Es. held by — Avowry, pl 54. cites S. C. & S. P. by Thime. 


(D) 1 fm ef other Services By whom in reſpelt 
of Bare] 


Br. Avowry, 1. 870 of Services by the Hands of a Leſſee at Will ig not good 
15 ＋ * to bind the Tenant. 8 D, 6. I. 7. 32. my 


8 b. nag "TY Avowry, pl. 8. cites 8 H. 6, 16. S. P. 


2. Seiſin of Services by the Hands of a Leſſee for Years ſhall not 
| bind the Leſfot. 2 0. 6. 
B. Avowry, 3. It the Tenant pays — Services to the Lord paramount, this 
pl. pl. 52.ci cites Seitin by his Hands ſhall bind the Meſne #c, 8 D. 6. 1). 


per . Good non negatur; but ſays Quære inde. —Fiürrb. e ol. 8. CitesS. C. 


Br Avowry, 4. Seiſin by the Hands of a Difſeifor is a good Seilin, and ſhall 


12 1 Din the * altho' he r re- enters s for the Services due. Oubitatur 


by Straoge, 8 H. 6. 18. 

that if the 

Lord gets Seiſin by the Hands of the Diſſeiſor of that which of Ripht he ought to have, 4 the Diſ. 
ſeiſee re-enters, the Lord ſhall make Avowry for this Seiſin, but as to any Surpluſage he ſhall avoid 
 it— Fitzh. Avowry, pl. 8. cites S. C. & S. P. by Strange e ——Þr. Seiſin, pl. 12. cites 
8. C. & S. P. accordingly, by Strange. 


Br. Avowry, 3. Tf the a gives Seiſin of the Services, this will bind - 


4564 _ the Iffue, tho? he recovers in a Formedon. 8 Y. 6. 18. 


S. C. & S. P. by Strange. Br. Seiſin, * 12. cites S. C. & S. P. by Strange 

And per Cott. the Donor there may ma ke Avowry without any Seiſin before, by Nabe _ the 
Reverſion is in him. Br. Seiſin, pl. 12. cites 8 H. 6. 18. per Strange. 
„ i other Caſes of Reverſion. Ibid. | 


6. Tf the Baron, Tenant i in the Right of his Feme, gives Seiſin of 
the Services during the Coverture, this will bind the Feme and her 

_ 12 Ed. 3. Avowry 104 
RSAL” So if the Tenant by the 3 gives a Seilin of the Services, 
Rt up this will bind the Heir. x2 Ed, 3. Avowry 104 


Kelw. 84 a. pl. 8. Paſch. 21 H. 7. by Kingſmil, contra; and ſo of any ſuch particular " Tenant for Life 
becauſe after their Death none can have * Eſtate. 


—— 


2 Avomry. 


3 * — —W— ͤ ů — —ů 


(E) By whoſe Hands. Tenant in Rig li. 


1. CEiſin of Services by the hands ol a Tenant in Right, is a good 
Seilin to avow; as by the Hands of a Diſſeiſee. 8 P. 6. 17. 
and this will bind the Diffeifor, 
2. Tf ye ve 42 N a 5.6 by ＋ 1 1 is good before 
Notice of the Alienation. + 6.17. For he is Tenant in Right 
belore Notice, and this will bind the Altenee, 3 * 
3. If an Alienation be by Fine of a Seigniory, and after the Tenant 
aliens, yet a Seiſin by his Hands in Court after is good, becauſe 
he oe was Tenant at the Note levied ought to attorn, 8 . 
6. 17. b. FP 


bp 4 od +4 


: (F) Seiſin 2 whom, ſhall ſerve for others to avow. 


1.CEiſin by Tenant in Tail fs not fufficient for the Remainder in | 
-.J Fee or the Betuneory. %%% 

2. Ik a Fine be levied to one for Lite, the Remalnder to another in Firzb. A. 
Tail of a Manor, ik the Tenant for Life takes Seiſin of the Ser- eg vl 
vices, this will be a good Seiſin for him in the Remainder in Tail to 8 
—_ GER. ³ ² DVNↄ r 

3. So a Fortiort, if the Conveyance was by Deed. 20 H. 6. J. Firzh. A- 


vo wry, pl. 11. 


| ne . = 5 cites S. C. 
4. The Seiſin of Services by an Abbot ſhall be ſufficient for his Succegor 
Succeſſor tu aV9W. 34 D. 6 46. per Curiam. ; may avow 


by the Sei- 


ſin of his Predeceſſor. Br. Avowry, pl. 15. cites & 
cordinpgly. 


Avow ry for Relief after the Death of an Abbot was awarded good; for it was by Preſcription, Quzre 


by the Common Law; for there is Succeſſion, and no Deſcent. Br. Avowry, pl. 128. cites 3 H. 4. 2. 


5. Ik a Feme Seignioreſs hath Seiſin of the Services due at one 
Time, and atter rakes Husband, and harh Iſſue, and dies before other 
Seiſin, the Seiſin of the Feme before Coverture is not ſiffictent for 
the Baron, Tenant by the Curteſy, after the Death of the Fee Feme, 


* 


a 


(G6) In what Caſes Seiſin of one Thing ſhall ſerve for 
another to avow. Homage. 


. Gen of Eſcuage is ſufficient to avow for Relief 4 ED. 2 
| Avowry 200. per Scrope. . , 3 „ 
2. [So] Seiſin of Homage 18 ſüfficient to avow for Relief, -*/13-* Br. Te 


nure, pl 5. 


D, 4. 5. b. 20 Ed. 3. Avowtp 131, cites 13 H. 


4. and Fitzh Tit. Avowry, 197, —Fitzh. Avowry, pl. 197. cites Hiil 13 H. 4. 5. 
4 3 80 
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Fitzh. Avowry, pl. 25. cites 8. C. ac- 
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376 Avowry. 


Fireb. A. 3. [So] Seifin of Homage ts fuffictent to avow for Eſcuage. ,, 
rs D. 4. 5. b. Tempore Ed. 1. Avowry 229. by the Juſtices. 

ef 4 Seiſin of Kent is (uffictent to avow tor Relict. 4 Ed. 2. Aha. 

ry 200. per Strope. | 6 

S.P. Br. 5. Stifin of Eſcuage is a ſufficient Seiſin of Homage, becante c 
E a g cuage draws to it Homage. 21 ED, 3. 52. 3 ED. 2. Avowry 187. 
E. z. Firzh, ADJUDJED, 5 Ed. 2 Avowry 209. Adjudged 19 Ed. 2. Avowry 224. 
Avowry, 85. Olubttatur 13 ED, 3. Avowry 103. | 


and Fitzh. : | 
Avowry, 115. 22 E. 3,—— Br. Seiſin, pl. 32. cites 21 E 3. and Firzh. Avowry, 115. S. P. 


6. Seiſin of Rent ſhall be a Seiſin of Fealry. 29 Ed. 3. 24, a: 
Br. Seiſin, 5. Seiſin of Fealty ſuffices to make Avowry for all other Services, Br 
4 175 Seiſin, pl. 49. cites 44 E. 3. and Fitzh. Avowry 71. 
44 E. 3 11. g 


8. e 
of Curt tevice a Tear, it was re fol ved That Seiſin of the Fealty was Seiſin of all the Services; for when 


the Tenant does Fealty he takes a Corporal Oath to be true and faithful to the Lord, for the Tenements 
that he claims to hold of him, and that he will lawfully do the Cuſtoms and Services which he ought 
to do to him; and it is obſervable that the Words (being faithful and true &c) are likewiſ- Parcel of | 
the Words of the Homage, and Seiſin of Part of any Service is Seiſin of the whole, which is the Rea. 
ſon the Law makes ſo great Account of the Seiſin of the Services of Homage and Feal:y. 4 Rep. 8. a. 
b. Mich. 1; & 18 Eliz. C. B. Bevill's Caſe. —— And. 57, 58, pl. 133. S. C. by the Name of Parker v. 
Francis, adjudged accordingly, and ſays that it would otherwiſe be very inconvenient; becauſe is 
might poſſibly happen that one may not have Seiſin of all the Services in 100 Years, for Homage is 
to be done by Tenant in Fee, or Eſtate of Inheritance only, and Eſcuage is not payable annually, 


Br. Avowry, pl. 24. cites 8. C.—— Tenant holds by Homage, Fealty, Fſcuage, and Suit 


— 


Ibid. ſays 8. Seiſin of a Superior Service is Seiſin of all inferior Services which 
- mn _ are incident thereto, As Seiſin of Iſcuage is Seijrn of Homage and Fealty, 
judg -d Paſch. and Seiſin of Homage is deiſin of Fealty, and * Seiſin of the Rent is Seiſin 
1 & 2Ph.- 4 Fealty _ ay Seigniory is by Fealty and Rent. Reſolv'd. 4 Rep. 8. 
= Mar. i. b. im Beviis Cale. Ei ” „„ 
C. B. and 16. It was reſolved, that doing of Homage is Seiſin for all Services, as 
that ſoit was „% 7 4 Se © is 1 . Du 
adjudged 29 well Inferior as Superior; becauſe in doing ot Homage he takes upon him- 
E. z. 31. a, ſelf to do all the Services. 4 Rep. 8. b. in Bevil's Caſe, and that with 
and 9 * this agrees 13 H. 4. Eh 2 Sell mam. is Seiſin of Eſcuage which 
with this js Superior, and ot Relief which is Interior. „„ 
—__} ei of Rent or Suit, or other Service which is annual, is ſufficient 
ry 183, — Seiſin of Eſcuage, Homage, Ward, Relief, Heriot Service, Service of covering 
4 Rep. 9 a. the Hall of the Chief Manor Honſs, or of impaling the Lord's Park, or ;uch 
The Repor- caſua! Services which perhaps might not happen in 40 or 70 Years. 4 


3 . Rep. 8. b. 9. a. in Bevil's Caſe, and cites 20 E. 3. Tir. Avowry, 131. 


viz. Nota S. P. 5 
| Reader, that 11, But it was ſaid, that Sin of one annual Service is not Seiftn of an. 
1 other annual Service ; As if Lord and Tenant by Fealty, Rent of 108 
deen laid iz and 3 Work-Days in a Year, Seiſin of the Work-Days, nor Scilin 0! 
to be in- Rent is not Seiſin of Suit of Court which is annual; tor ic ſhall be reck- 
tended oft oned the Lord's Folly that he did not get Seiſin of hat was due An- 
N 4 nually, and it will be miſchievous to the Tenant, becauſe peradventure 
er de Work-Days were long ſince diſcharged, but now cannot be {lic n. 
Seiſin; tor Whereupon Suits and Troubles may enſue. 4 Rep. 9. a. in Bev!“ 
Seiſin of Caſe. | . wo 

Fealty in the 5 | | 
Caſe at Bar is not actual Scilir of Homage, nor of Suit to the Court; nor Seiſin of Fealty is not acc 


Seilin of Rent. 


12. It a Man recovers Rent of 20 d. per Ann. and the Serif puts bir: 
in Poſſyfion by 2 d. of the Money of the Plaintiff, yet at the Rent-Day the 
Recoveror may azow for the whole 20 4, and not only for 18d, Per Ha- 


vers 


Avowry. 


vers and Dandy, The Reaſon ſeems to be inaſmuch as he cannot expound 
the 24. to be Parcel of the Rent ; tor the Rent is not due till the Day, 

and yet this 1s good Seiſin, tho” it be only a Sum paid in Name of Seitin 

of the Rent. Br. Seiſin, pl. 15. cites 37 H. 6. 38. | 


* 


13. In Avowry for Rent, alleging the Seigniory to be Fealty and Where the 
Rent, the Lord ſhall not give in Evidence upon Hors de fon Fee plead- Seigniory reſts 


A . e 4 7 : in Rent and 
ed that he has been ſeiſed of the Rent; for Seiſin of the Rent is no Hein Fealty, Sciſin 


of the Fealty, or of other Services ; Per Fitzherbert and Shelley. Br. of the Rent 
Seiſin, pl. 1. cites 2) H. 8. 21. is Seiſin of 


OE : ; | the Fealty, 
in as much as the Rent draws the Fealty to him. Br. Seiſin, pl. 49. cites 13 E. 3. and Fitzh. Avowry; 
103. and concordat 29 E. 3. and Fitzh. Avowry 250. and 3 E. 2. Fitzh. Avowry, 188. and good Rea- 


jon; for by Grant or Recovery of the Rent the Fealty ſhall paſs. And Seiſin of * Eſcuage is Sei- 


fin of the Homage. Ibid. cites 21 E. 3. and Fitzh. Avowry 115. and 209. But if the Seigniory 


was by Homage, Fealty, and Rent, it ſeems that the Scifin of the Rent is not Seiſin of Homage. Br. 
Sd iſin, pl. 49. * Br. Seiſin, pl. 41. cites 8. C. | 


14. In Replevin, the Detendant made Conuſance as Bailiff to B. who Hutt. 50 
was ſeiſed ot the Manor of C. and the Plaintiff was ſeiſed of the Locus Whiteguift 


in quo &c. and held the fame of the ſaid B. as of his Manor of C. by (nt. 


Eſcuage, Homage, Fealty, and Rent, and alleged Seiſin of the Rent 20 Jac. S. C. 
by the Hands of the Plaintiff, and ſo avowed tor Homage not done; the and Judg- 


Plaintiff demurr'd, becauſe he did not thew of what Rent he was ſeiſed ment for the 


by the Hands of the Tenant, and that he ſhould have ſaid, of what Ser- e aL 


vices he was ſeiſed; bur Judgment was given tor Deſendant, and that 31. Paſch. 


Judgment affirmed, and Diſterence was taken where he alleges Seiſin of 29 Jac. C B. 
the Rent by the Hands of his Anceſtor, there he ſhall expreſs of what Whitgift v. 


Services, but where he alleges Scilin by his own Hands, the laſt Plead- 00 6-ri 


ing is good. 2 Roll Rep. 392. Mich. 21. Jac. B R. Whiteguitt v. Finch at the 


Hilderthampe. Bar being ot 


the Avowant ſaid, that till the Refolution in Bevil's Caſe, it was a great Queſtion, whether the 


Seifin of the Rent was the Seiſin of the Homage; & adjornatur ; but afterwards Judgment was given 


tor the Avowant. 


— 1 3 — — 


(H) Who may change the Avowry. 


LEY 


1 Bailiff who hath Power to collect Rents cannot change the Br. Avowry, 

I Ivowry of his Lord, as by the Acceptance of Kent. 41 9 1 
Ed. 3. 26. b. for he cannot prejudice his Lord. 8 FP. bj 
5 „„ 85 | . Finch and 
Thorpe. Fitzh. Arowrys pl. 65. cites S. C. & S. P.—— Br. Baille, pl. 3. cites S. C. & S. P 
by Thorp and Finch; for he has Power to receive his Maſter's Rents, but not to change his Tenant; 
()uzre, tor it is not adjudged. He may receive Rents of old Tenants, but he cannor accept New 
upon Change of Tenants ; Per Hobart Ch. J. Hob. 154. at the Bottom of the Page. He cannot 
change the Avowry of his Matter ; Refolved. 3 Rep. 79. a. Paſch. 43 Eliz. B. R. Pilkingron's 
Cale. | | | | | | an | | 


pl. 31. cites 
An 
S. P.— Fitzh. Avowry, pl. 83. cites S. C & S. P. 


. 


3. In Intint Lord cannot, during his Monage, change his Avom Firzb. A 
ry by hts Allent. 48 Ed. 3: 8 — — 4 In. N 


83. eites 


S.-C. 


5 ) L 


Counſel with _ 


Fol. 316. 


2. A Guardian cannot change the Avowry of the Heir. 48 ED, Br. Avowry, 
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ton, when 


Land was | | 
given in Tail, rendring 20 l. Rent, and conveyed the Land to A. Feme of the Plaintiff, and for the Rent 


P. bur this need not be alledged in the Avowry ; but if they have no Iſſue, the Baron and Feme may 


Br. Avow- 1, I F a Man comes to the Tenancy by Diſſeiſin, or by another 


ſerve S. P. 
8. P.——- Fitzh. Avowry, pl. 83. cites S. C. 


12. cite 


C. but ſeems not compel the Lord to avow upon him, becauſe he is not Tenant in 


ä —— — F ——_— 


0 Avowry. 


(I) Upon whom it may be. Baron and Feme. 


1. A N Avowry ſhall be made upon Baron and Feme before II 


4e 


tor all the Services due in the Right of the Feme. 10 I), 6 

11. b. 39 E. 3. 15. 13 H. 6. Avowry 21. Curia. | 

* Br. Avow- 2. And after Iiſue the Avowry ſhall be made upon Baron and 
Suess. G- Feme tor Services due in the Right of the Feme, other than Homage. 


and fays, No- 10 D. 6. 24. b. Cüxid. 13 H. 6. Avowry 21. Curia. Contra gh, 
ra, per Paſ. 6. 14. . | 


Baron and Feme are ſeiſed in Jure Uxoris, the Lord, after Iſſue, 1 make his Avowry upon the Ba. 
ron only if he will. S. P. agreed, that it may be upon the Baron only. Br. Avowry, pl. 22. 


cites 43 E. 3. 13. 


In Recor- 3. So after Iſſue the Avowry ſhall be made upon the Baron only for 
care, the Homage due in the Right of the Feme, becauſe of his Title to be 
avowed upon Tenant by the Curtely. 10 Y. 6. 24. b. Curia, 12 Y. 6. Avoury 
2 Baron in 21. 1 ＋ 2 Os 1 . 15 , 8 8 | 
ight of bis 4. But an Avowry for Homage after Iſſue may be made upon the 
Fife, becauſe Baron and Feme alſo, 43 Ed. 3. 13. b 


avowed upon the Baron only, and he prayed Aid of his Feme and had it, and they came and pleaded in 
Abatement of the Avowry, becauſe it was not made upon the Feme, and becauſe he had Aid of her 
before, therefore he was ouſted of it, and the Feme was alſo ouſted, tho' ſhe did not come till now, 
Quod nota; Quod miror ; for it ſeems that the Avowry is erroneous by Matter apparent, which is Cauſe 
to replead and to have Writ of Error at this Day. Br. Avowry, pl. 74. cites 39 E. 3. 15 —— br, 
Avowry, pl. 22. S. P. cites 43 E. 3. 13. but it lies not againſt the Baron alone till he has Iſſue. 8 


allege it. Br. Avowry, pl. 27. cites 44 E. 3. 41. —— Hutt. 50. S. C. cited accordingly. 


” K) Who may compel the Lord 70 avow upon him. 


TY *. 1 Manner, fo that it be a Fee, and the Lord accepts the Services of 

25. S. C. but him, he ſhall compel the Lord to avow upon him. 41 Ed. 3. 26. 

I do not ob- Contra + 48 Ed. 19. QUuare. e | 

there. Fitzh. Avowry, pl. 65. cites S. C. & S. P. 3 + Br. Avowry, pl. 31. cites 48 E 33. 
—[And Roll ſeems to be miſprinted (19) 


Firzh. A= 2. The very Lord ſhall not be forced to change his Avowry where 
Meant 4, e he avows upon his Very Tenant by the Manner, or his Tenant by the 
80 5 Manner, Unleſs the Tenancy comes lawfully out of the Perſon of his 
Tenant. 20 Y. 6. 9. b. BE N 3 
Fitzh. A- 3. If there be Tenant in Tail, the Remainder in Fee, and the Te- 
—_— nant in Tail make a Feoffment, the Feottee ſhall nor compel the Lord 
Gz to avow upon him. 41 Ed. 3. 26. b. || 48 ED. 3. 8. b. 14 D. 4- 
Avowey, pl. q 20 ID, 6. 9. b. : | TD 
19. cite: 5. 4. I Cenant in Tail makes a Feoffment in Fee, the Feoffee can 


be . 
cattle 8. P. Tail. 18 Ed. 3. 7. | 
|| Br. A- 


vowry, pl. 32. cites 8. C———Fitzh. Avowry, pl. $3. cites S. C,——lIn Repleyin one as . 


Per Priſot Ch. ].- 


| Cites $. C. 


x n 1 6 


Avow TY. 3 79 
of the Heir of the Donor in Tail avowed upon the Feoffee of the Tenant in Tail; and the Plaintiff who ca 
ue in Tail pleaded the Gift in Tail, and how he is Heir is Tail, and concluded in Abatement of the Avow- 
ry, becauſe it ought to be made upon him, and not upon the Diſcontinuee. But per Finch, Perſay, Ful- 
thorp, and the beſt Opinion, if the Heir in Tail be Party, as here, he ſhall abate the Avowry, and 
ſhall compel the Donor or his Heir to avow upon him but it was agreed, that the Diſcontinuee is Te- 
nant in Poſſeſſion, and Writ of Ward lies of his Heir, and Ceſſavit lies agair{t him, but the Heir in Tail 
is Tenant in Right, and the Avowry is in the Right, therefore if the Iſſue in Tail be Party, he ſhall a- 
hate the Avowry. Br. Avowry, pl. 31. cites 48 E. 3. 8. But Ibid. ſays; that ſome held that the 


Feoffee may compel the Lord to avow upon him, if he will, but then it ſeems he ſhall loſe the 


Reverſion. The Avowry ſhall be upon the Feoffee.—— — Br. Avowry, pl. 94. cites 5 E. 4. 3. 
None ſhall do Homage nor Corporal Service but the Tertenant or Tenant in Fact; as where 
Novee in Tail aliens, yet the Avowry by the Donor ſhall be upon the Donce, tor he is Tenant in 


Fact. Br. Avowry, pl. 96. cites 5 E. 4 27. by Danby v. Choke. J Fitzh. Avowry, 
pl. 12. cites S. C. | | 


5. Ik a Man recovers againſt Tenant in Tail, he may compel the % / Re- 
Lord to avow upon him. 41 Ed. 3. 26. U. | covery the 


| Lord ſhall 
change his Avowry without Notice. Br Avowry, pl. 146. cites 29 H. 8. 


6. [so] Tf a Man recovers againſt my very Tenant by Default, Ifa Man re. 
he may compel me to avow upon him, tho he recovers without Ti- geln 1 


gaind the 
Tenant by 

| | | „ Title or 
without Title, the Lord muſt change his Avowry. Br. Avowry, pl. 77. cites 37 H. 6. 30. Ibid. 
pl. 111. cites 29 H. 8. S. P. accordingly; if the Recoveror be in by Deſcent 


So if one recovers againſt my Tenant by elder Title, I ſhall be compelled to avow upon him without No- 
tice. Br. Avowry, pl. 56. cites 5 K. 4. 27. | | 


ule. 48 Ed. 3. 9. 


7. Ik there be Tenant for Lite, the Remainder in Fee, Tenant for Br. Ceſſavit, 
Life may compel the Lord to avow upon him. 45 ED. 3. 2). b. 28: Cs. 


S. C &S.P. 


but contra where the Donor has the Reverſion. 


8. Ik mp very T enant is diſſeiſed, pet he may compel me to avow * Br. Avow- 
upon him. 1: . 4. 29. Lit. 106. b. 17 Ed. 3. 64. ha pl. * 
28. S. C but I do not obſerve S. P. there. — If Diſſeiſor cies ſeiſed, and his Heir is in by Deſcent, ſhall be 
3 to avow upon him «without Notice. Br. Avowry, pl. 96. cites 5 E. 4. 27.— Ibid. pl. 111. 
cites 29 H. 8. | „ | tr 


9. Tf my very Tenant be difſeiſed,and J accept the Services from the Br. Avon ry, 


Ditſeilor, pet the Difſeiſee may compel me to avow upon him. 4 8 8 


3.8. 
| | | | „ Pitzh. K 
If after Acceptance of the Diſſeiſor by the Lord for his Tenant, the 


Ed. 3. 9. 


vowry, pl 83. cites 8. C. 


Diſſeiſee re- enters, the Lord ſhall avow upon the Diſſeiſce without Notice, and ought to take Notice 


thereof. Br. Avowry, pl. 77. cites 37 H. 6. 30. per Priſot Ch. J. 


10. If my very Tenant be diſſeiſed, and dies, his Heir may com: / 


pell me to avow upon him. 2 Ed. 4. 6. el 317. 


Fitzh. Avowry, pl. 31. cites S. C. and by Littleton, I ſhall avow upon his Iſſue, an 
It to be true, becauſe I am not compelled to take Notice ot the Diſſeiſin, nor was he ever Tenant in 


Right to me; but nothing is ſaid of the Heir's compelling me to avow upon him) Br, Avow- 


y, pl. 77. cites 37 H. 6. 30. that if the Lord takes the Diſſeiſor for his Tenant, and the Difleiſee re- 


enters, the Lord ſhall ayow upon the Diſſeiſee without Notice, and ought to take Notice thereof; 

; Br. Judgment, pl. 51.cites 39 B.6. 23. S. P. by Priſot.— — It Diſſeiſor gives 
in Tail by Fine, Remainder over, and Tenant in © ail dies without Iſſue, and he in Remainder ve-enters, 
and the Diſſeiſee dies withut Iſſue, in ſuch Caſe Brooke thought that the Lord ought to change his. 
Avowry without Notice by reaſon of the Fine; but otherwiſe on Feoffment of Diſſeiſor. See Br. Avow- 
Iy, pl. 34. cites 3 K. 2. . 


And the Heir or Alienee of the Diſſeiſor by tender of the Services ſhall compel the Lord to avow upon 
him; for they arc in er. ö,, Fl. 55. cites f H. 4. 17. 


Zr. Entre Cong. pl. 20 


11 1 


nd Danby agreed 
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Avowry. 
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* Br. Aro. 11. Ik the Tenant makes a Feoffinent, the Feoftee cannot compel 
ges I the Lord to avow upon him before Notice. 4 Þ, 6. 20. * $ED, 4 12 


& S P ac. bur f after Notice he may Compel the Lord to avom upon him. 4 0.6.20. 
cordingly. | | : : 
0. Any pl. 3 5. cires S. C & S. P. accordingly, by Markham and Velverton.— Br. Avow. 
ry, pl. 96. cites 7 E. 4. 27. S. P. 
+ Br. Avowry, pl. 7. cites 37 H. 6. 30 8. - 
Priſot. | 
Where Notice is neceſſary it ſhall be made upon the Land, and he, that gives it, ought at the ſame Time 
to tender the Arrears. Br. Avowry, pl. 111. cites 29 H 8. 


Br. Judgment, pl. 51. cites 39 H 6. 23. 8. P. per 


Fitzh. Aa. 12. So tf the Feoffee dies beſore Notice, his Heir may compel the 
yowry, pl. Lord to avow upon him, for there the Law changes the Avowry, 4 


Fc F. 6. 20. b. 2 ED. 4. 6. per Cutiam. 


Br. Avowry, | Ry 7 ; | 
I, 93. cites 2 E. 4.5. 8 C. & S. P. For a Right deſcended to him, and the Lord is not bound to ue 
otice of the Diſſeiſin, tho? it is a Tort; per Danby Ch. ].— 3r. Avowry, pl. 15. cites 34 H. 6.4, 
S. P. by Priſot; for Diſcent is a Title in him in Law. | 


Br Avowry, 13. It the Tenant aliens Parcel of the Land, yet the Lord ſhall 
pl! 97- ces not be forced to change his Avowry without Norice, tho the Statute 


> Flak. be, that the Alience or Parcel attendat Capitali Domino pro Par 


bam and fiCula illa. 8 CD, 4. 12. 


Velverton. 


Fitzh. Avowry, pl. 35. cites 8. C. & $ P. 


»Pitrh. A= 14. Tf the Tenant aliens in Fee, and dies before Notice, now the 


vowry, pl Alienee may after compel the Lord to avow upon him. Co. 3. 7% 
31. cies nant 66. 29 I), 8. 108. * 2 Ed. 4 6. per Curiam; for he cannot 
Br. Avowry, AVOW Upon the Peit of the firſt Tenant, becaule nothing is deſcended 
1 cites t him. | 


2E.4 5. 85 „„ . 5 
S. C. & S. P. But during the Life of the Feoffor the Feoffee cannot compel the Lord to avoy 


upon him without Notice. Br Avowry, pl. 15. cites 34 H. 6. 46. — And after the Death of the 


| Feoffor the Lord may avow upon the Feoffor's Heir till Notice. Ibid. per Moyic, Ad quod non 
fuit reſponſum. | Eo 


15. If Tenant in Dower grants over her Eſtate, pet the Reverſioier 
ought to avow upon her. 11 0. 4. 19: . 5 

SP: Br. A 16. Ik the Tenant aliens, and the Alienee gives Notice thereof tb 
vourys pl. the Lord, yet the Alienee cannot compel the Lord to avow upon hin 


110 cites 


22 E. 4. 36. Without Tender of all the Arrearages, becaule if the Lord * avows 


But Brooke UPON him before they are paid, or accepts the Services of the Alience, 


ſays this he ſhall loſe the Arrearages incurr'd before the Altenattion, inatnuch 


| we wake he as he cannot avow for them upon the Alienee. Co, 3. Pennant 66. 


Feoffment is of Parcel, and the Rent not ſeverable. LI EE 
* 0. P. So if the Lord accepts the Service of the Alienee before the Arrearages paid, he will loſe tits 
Arrearages, Br. Avowry, pl. 111. Cites 29 H. 8. 2 e 


ment is made of the intire Land, and <here it is held by Rent which is ſeverable. But contra where. thi 


17. Tf the Tenant in Chivalry dies, his Heir of full Age, by whic) 
Relief is due, and the Alienec gives Socice thereof ta the Lord, pet 
he cannot compel the Lord to avs upon him betore the Relief paid, 
becauſe then the Lord would {gfe the Geller. 4 ED. 3. 22. Avgury 

163. per Wilby. 185 T 

18. Tf the Meſne grants his Meſnalry by Fine, tho' there 1G no .. 

tornment of the Tenant, yet the Lord Paramount might avow upon the 

Grantee, becatiſe he was his 'Fenant in Fact, pet he was compeilabic 
to avow upon him. Lit. Attornment 131. 


19. Bul 


th yy 
— 4 i. FA 
* 


Avowry. 5 381 


del 19. But in this Cale, if the Grantor dies without Heir in the Life 

54 of the Grancec, the Orantee may compel the Lord to avow upon him, 

© EN Lit. Attornment, 131. h. 5 : | | 
20. Avowry was changed by Fine levied by the Tenant ſur Conuſance de Br. Notice, 

We Droit come ceo &c. without Notice, as admitted there; tor the Defendant Pl. 3. cites 


did not traverſe * the Dying [Seiſed] in his Homage. Br. Avowry, pl. „ An rhe 


per 41. cites 38 E. 3. 7. 2 : Editions are 
(demurrant,) but it ſeems it ſhould be (le morant.) 


| 21. Diſſciſor nor Diſcontinuee ſhall not compel the Lord to avow upon 
he him. Br. Avowry, pl. 31. cites 48 E. 3, 8. 
0 22. It Lord and Tenant are, and the Tenant gives in Tail, Remainder 


over in Fee, the Avowry ſhall be upon the Tenant in Tail, as upon his 
| very Tenant by the Manner ; but where the Donor avows upon the Do- 


2 nee in Tail, he ſhall conclude upon his Tenant by the Manner. Br. 
Avowry, pl. 10. cites 20 H. 6. 9. „ 
23. It a Man gives Land in Tail rendring Rent, and the Tenant in 
all Tail aliens, and the Alienee dies, and his Iſſue enters, the Donor ſhall make 
ite Avowry upon the Tenant in Tail, and not upon the Iſſue of the Alienee ; but 
w Haidon contra, and that the Avowry thall be upon the Iſſue of the Alie- 
nee; for otherwiſe if the Donor avows for more Services than are due, 
the Iſſue has no Remedy. Br. Avowry, pl. 94. cites 5 E. 4. 3. | 
24. So it the Tenant in Tail has Iſſue, and dies. Quzre; tor it ſeems 
he that the Donor may avow upon the Iſlue in Tail, if he will. Ibid. 
1 25. In Avowry Cyparceners made Partition, and agreed that the one If two C- 
of ſpould pay the Rent to the Lord for all, and the Lord after avou'd upon hint acting ja 
d alone, and alleged Seiſin by his Hands only, where he ought to avow upon n, and 
all. Per Brian, The Plaintiff thall have the Special Matter enter'd, gie Notice 
abſque hoc that he was ſeiſed of this Portion in other Manner. Br. 2 7% Lord, 
wy Axowry, pl. 149. cites 10 H. J. 29, © - np 


Avowry. Br. Avowry, pl. 146. cites 29 H. 8. 


26. If a Man ſells his Land by Deed, indented and inrolPd within the Br. Avowry, 


itt | half Year, according to the Statute of 27 H. 8. the Avowry is not chang d 4” ou. OT 
.. Without Notice. Br. Avowry, pl. 111. cites 29 H. 8. | | 
to OY ns e | 
ii 2 Ro 1 
10 2 | - | n 
IL) | . 5 | 1 _ | 1 
F L) In what Caſes the Lord hath Elf79 upon whom e . T 
th = he will avow. „„ 11 
his | | 5 . : | 4 
1. IF the Meſne releaſes to the Tenanr, yct the Lord may avow upon ö 
: | | the Meine. 45 Ed. 3. 10. b. | : 8 5 | 4 
— 2. The Lord may avow upon the Diſteiſor. 2 Y. 6. 9. h. But the : | 
3 | 8 | STR very Lord | | 7251 
ö d, mall not be compell'd to change his Avowry, unleſs the Tenancy comes lawfully out of the Perſon, lis | | | 
my Fenant; per Norton. Fitzh. Avowry, pl. 12. Cites 20 H. 6. 9. If the Heir of the Diſſeiſee be Par- | 
ou ty, he ſhall abate the Avowry, and compel the Lord to avow upon him; [for the Heir of the Diſſeiſes 
15 Tenant in Right, tho' the Diſſeiſor be Tenant in Poſſeſſion, and the Avowry is in the Right ] Br. 
At- Avowry, pl. 31. cites 48 E. 3. 8. per Finch. | 1 
the | | 
101 : DT : | FW 
ib 3. If the Tenant in Tail aliens in Fee, pet the Donor man ou 
: — 222 0 Avowry, pl. 
5 N 19 P. 6. 61. 20 . 6. 9. b. 15 Ed. 3-7. J Cd. 4 28. ie 
15 2 < | = wo 
But e 155 Avow- 
x}, pl. 96. cites S. C. & S. P by Danby and Choke; for the Tenant in Tail is Tenant in ka 52 
5 E ＋ 575 
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„Br. Avowry, pl. 48. cites S. C. 


them is charged with the intire Rent &c. Kelw. 113. pl. 45. Caſus incerti temporis. 


- Avowry. 
Firzh. Avowry, pl. 36. cites 8. C. and by Littleton and oy. tho' Donee in Tail aliens in Fe 
et he ſhall do Homage to the Donor; for he remains always Tenant to him. ) 


Notwithſtanding ſuch Diſcontinuance, yet the Donor ſhall avow upon him, and afterwards Upon hie 
Iſſue; Per Hanke. Br. Avowry, pl. 46. cites 14 H. J. 37. 38. : 


* Br. Avow- 4. [But] if the Donee in Tail aliens in Fee, the Lord can nor 


TP i avow upon the Feottee, for then he will abate his own Avowry, in as 


$$ C. —. much as he alleges a Gift. 48 Ed. 3 8. b. Trebony's Avewry 

Firzh. A- 14. f 14Þ, 4. 37. b. Contra + 20 0. 6. 9. b. 
J. | TY 

vs cis 6. C: + Br. Avowry, pl. 38. cites S. C. + PFirzh. Avowry, F 

12. cites S. C. | | . 


Br. Avowry, F. So if the Donee aliens with Warranty, and in a Formedon the 

pl. HP cues Tf]ue is barr'd by a Warranty and Aſſets, by which the Tail 15 per⸗ 

35. 5. C & petually bound, yet the Oonor cught after to avow upon the Iilue. 

1 HF by 14 I). 4. 39. | | 

Janke. | | 

CA 6. Tf the Tenant makes a Feoffment in Fee, the Lord may abo 
upon him before Notice. * 14H. 4. 38. 4 D. 6. 20. +8. 6. 1). 


| | + Br Avowry, pl. 52. cites 8 H. 6. 16. 8 
Firzh. Avowry, pl. S. cites S. C. but I do not obſerve S. P. in either of theſe Books. 


Be 


Br. Avowry, J. If the Tenant aliens in Fee, the Lord can not avow upon the an- 
pl. 96. cites "cient Tenant for Homage, F ealty, Suit, or other corporal Service tg 
E. 4. 2:. have a Return for it, tho' he had no Notice of the Alienation, be. 
S. C. &5.P. cauſe he ſhall not have theſe Services of him. 7 Ed. 4. 28. 
Avowry, pl. 36. cites S. C. & 8 E 4 | ; 


S. P. accord- 8. Tf the Tenant aliens, the Lord may avow upon the Alienee before 


cauſe the + 

Charge of . . 

the Rent goes with the Land; and he was likewiſe of Opinion, that if the Tenant when the Rent is 
arrear makes a Feoffment of one Moiety to A. and of the other Moiety to B. and afterwards the Te- 
nant dies without Heir, the Lord may avow upon which of the Feottces he pleaſe, becauſe each of 


See Litt. 5 


3 my Notes given him, ik ye will. 7 Ed. 3. 33. Avowry 147. pct 


457. and Ld. Coke's Commentaries upon it. 


9. Where two Coparceners of Land held by Suit of Court make Partition, 
and the one aliens to one his Part, and the other aliens to another his Part. 
the Lord may diftrain which he pleaſes, and avow upon him only; for 
upon ſeveral Tenants a Man ſhall not make Joint Avowry, and it the 
one Makes the Suit it diſcharges the other, and he may plead it; Per 
Skip. Quod nemo negavit. Br. Avowry, pl. 69. cites 24 E. 3. 34. 
10. Where there are Lord, Meſue and Tenant, the Lord may avow up- 
on the Meſne tor Homage; tor he is Tenant in Fatt. Br. Avowry, pl. 
96. cites ) E. 4. 27. 5 


rt 2 Who may avow. 


1. IF a Man ſeſed in Fure Uxoris leaſes for Nears, rendring Rent, and the 
Feme dies without Iſſue, by which he is not Tenant by the Curte- 

Ay, yet he ſhall avow tor the Rent till the Heir has entered Per Opi- 

nionem. Br. Avowrv, pl. 123. cites 9 H. 6. 42. 


2. It 


* a. 


Avowry. 28 2 
x it Rent is reſerved upon Equality of Partition, and the Parcener grants 
it over, the Grantee may diſtrain and make Avowry tor the Rent as well 
as the Parcener himſelf; for it is a Rent-charge of Common Right, Br. 
Avowry, pl. 133. cites 21 H. 6. 10. 

z. It the Tenant of the King dies ſeiſed, his Heir may diftrain and make 
Avowry, and take the Profits / Office be found ; Quod non negatur. 
Br. Avowry, pl. 141. cites 3H. J. 3. - 
4. In Treſpaſs the Defendant juſtified for Damage feaſant; the Do- 
fendant ſaid, that the Plaintiff had nothing in the Land, unleſs by Suffer- 
ance of F. S. and the Opinion of Keble was, that he may juſtify for Da- 
mage feaſant, but Vaviſor contra. Br. Avowry, pl. 86. cites 4 H. J. 3. 

5. If a Chaple and Manor is united to the College, there ought to be At- 
torument be/ore the College can make Avowry for the Services due to the Ma- 
yor. Br. Avowry, pl. 150.cites 11H. ). 8. 

6. Cefty que Vie cannot make Avowry for Damage feaſant, but in Name 
of the Feoffees. Br. Avowry, pl. 63. cites 15 H. J. 3. 

J. But where the King has the Profits of any Land by reaſon of Outlawry 


in Action Perſonal, he may juſtify tor Action Perſonal, and have Treſpaſs; 


for he has Intereſt in the Land; Quod Nota. Ibid. 5 
8. In Avowry by the Heir in Tail the Caſe was, that Tenant in Tail 


of a Seigniory had purchaſed Land, and made Fenff ment with Warranty of 


the Land, and had Iſſue, and died, and Aſſets deſcended, and the Iſſue dij- 


train'd and made Avowry, and well per Brian and Keeble; tor the Seig- 


niory was only ſuſpended by the Unity of Poſſeſſion, and the Diſconti- 
nuance and the Warranty did not go but to the Land. Br. Garranties, 


pl. 82. cites 16 H. 5. 40. 


(M) Upon whom, and for wwhat Thing it may be 


made. 


1. IF the Tenant infeoffs another, the Lord ought ta avow apon the Br. Avowry, 


Feoffor tor the Arrearages before the Feottiment, and not upon ?! 3 cites 


Es & C. bur 

| the Froffee. 47 Ed. 3. 4 b. . es 
| | | a | not clearly 
appear. Firzh. Avowry, pl 82. cites 8 C. & S. P. accordingly. o for Suit due before the 


Feoffment; per Moyle; for the Feoffee may tender .4nzends ; for the Suit cannot be made after the Court 
ended. Br. Avowry, pl. 96. cites 7 E. 4. 27. 


But after Feof ment, and no Notice made, the Lord may diſtrain fon Homage, and avocv upon the Feoffor for 
the Homage; but upon the Matter of the Feoffment ſhewn, the Lord ſhall not have Homage of him, 


nor the Lord ſhall not render Damages, and he ſhall not have Fealty, nor other Corporal Service of the 
Feoffor ; for he cannot ſwear to do the Services for the Land which he has not; but the .{yowry for 


the Rent arrear is good upon the Feofſor without Notice. Ibid. 


2. [So] It the Tenant infeofs another without Notice, the Lord Br. Avoury, 


may avow upon the Feotftor tor che Ar.carages after the Feoſinent cill 5g 3 
Notice. Dubitatur 47 Ed. 3. 4. b. CE 


accordingly. 
a | N 5 8 : Bur atcer 
Notice he ſhall avow upon the Feoffee, if he renders the Arrearages, but not otherwilc.- Firzh, 


Avowry, pl. $2. cites S. C. & S. P. accordingly, 


z. J may avow upon the Diſſeiſor of my Tenant, * 3 0. 6. rx. * 8 Aon 
20 I), 6. 9. b. . —.— | | * — "I pang | 


cites. S. C. 
but S. P. does not àapzear. 
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n. 


Avowry. : 


4 The Lord ſhall diſtrain and avow, becauſe the Tenant holds gf 
him to find him a Houſe, and to find his Court, and did not do it, and 3 
good Avowry and Tenure, and was not put to the Quod permittat. 
| x ig ag bene. Br. Tenures, pl. 83. cites Fitzh. Avowry 167. Tem. 
re E. 1. „ 
7 5: Avowry was made for Amercement in a Leet. Br, Avowry, pl. 12. 
Cites 41 E. 3. 26. 
6. For ſome Things the Avowry ſhall be upon the Diſcontinuee, As for 
Relief for the Alienation ; for this is chiefly upon the Alienee, and the 
1 ſhall not pay it; per Perſey. Br. Avowry, pl. 31. cites 48 
3 If Lord and Tenant are, and the Rent is arrear, and the Tenant makes 
Feoffment, and the Feoffee leaſes to the Feoffor for Tears or tor Life, and the 
Feoffee gives Notice, and after the Beaſts of the Feoffor come upon the Land 
by Eſcape, the Lord may diſtrain them for the Arrears due before the Feff- 
ment, notwithſtanding the Notice by ſome, quzre. Br. Avowry, pl, 
127. Cites 48 E. 3. 34. = © 
8. Avowry was made by Leſſor upon Tenant for Life, for Rent reſerved 
upon the Leaſe as upon his very Tenant. Hank. ſaid the Avowry ſhall not 
be upon him, but as upon his very Tenant by the Manner; tor it ſhall 
not be upon him as upon his very Tenant, but where he is Zenant in Fee 
Simple or Fee Tail, Bur it ſeems that where the Remainder in Fee is over, 
that it is otherwiſe. Br. Avowry, pl. 36. cites 2 H. 4. 24. 
9. Avowry for Relief after the Death of an Abbot was awarded good; 
for it was by Preſcription. Quzre by Common Law; for there is Suc- 
ceſſion, and no Deſcent. Br. Avowry, pl. 128. cites 3 H. 4. 2. 


12 * — 


(N) Is the Nane of how, [or by what Name] it ſhall 


be made. 


1. IF a Baron be ſeiſed of a Seigniory in the Right of his Feme, the 
Conuſance ought not to be made for Rent as Bailiff to the Baron 

only, but as Bailiff to both. 12 B. 2. Avowry 88. Contra 13 .. 

Avowry 198. VV 


Cro. J. 442. 2. I there be Leſſee for Years rendring Rent, and the Reverſion 


pl. 17. Wiſe deſcends upon a Feme Covert, and after the Rent is arrear, and thc 
8 __ Baron diftrains, ant the Leſſee brings a Replevin, the Baron ought to 
ſudeed ac. AVOW in the Name of himſelf and his Wife, and not in the Name of 


cordingly, himſelf only; for the Avowry is to be made according to the Rever- 
becauſe he lion, Which 18 in the Feme. Mich. 15 Fac. B. R. between Wiſe and 


Peu ute Benner, Per Curiam; but they adjudged this good, becauſe that he 
the Matter laid that he diſtrain d for Rent due in the Right of the Feme; (but 


as it is, and * QQUzre how this could make it good.) 


did aver the 


Life of the Feme, and ſo the Diſtreſs well taken, and the Rent due unto him. 

* This Quzre of Roll being cited, 'Twiiden J. ſaid, that it may be Koll's Opinion was ſo when he 
was a Student; that his private Opinion muſt not warrant or controul us here; and that it had been ad- 
judged that the Husband alone may avow in Right of his Wite. Mod. 273. pl. 25. Trin. 29 Car. 2 
3 | | | 


Br. Avowry, 3. In an Aſſiſe of ſovent Diftreſs againſt the Baron, who ts ſeiſed 


Kae of a Scigniory in the Right of his Feme, the Baron may juſtify the 


chat in ſuch täking of the Diſtreſs for Fealty and Suit of Court in his own Name, 


tho 


— — 


Avowry. 385 
tho? he hath had no Iſſue by his Feme. 2) Af, 5:. The ſame Law cat = 
ſor Rent. | on may 

avow in his own Name for all the Services, unleſs for Homage. ſtrain and 


g Br. Aſſiſe, 2 2 f = 
but S. P. does not fully appear. Fitzh. Aſſiſe, pl. 257. cites 8. C. and S. P. 3 25 | 


4 Bat he can nor juſtify the Diſtreſs for Homage before Iſſue had. 5r Avowry, 
| ED , 


27 All. 51. | | 85. Cltes 


„ 
Fitzh. Avowry, pls 


dmitted, —— Br. Aſſiſe, pl. 274. (273) cites 8. C. and S. P. ſeems admitted 
70 cites 8. C. & S. P. admitted. : ; 


. Tf by the Cuſtom of a Court-Baron the Homage of the Court hath Cr. 7. 436 | 
uſed, Time out of Mind cc. to elect a Superviſor of the Common be: pl. 5. Ste-. 
longing to the Tenants of the Manor xc. and a Superviſor is elected, Pens u. Ke- 


who cakes the Cattle of one of the Tenants, and impounds them by the 1 _— 


ſame Cuſtom, becauſe he hath ſurcharged it; in Replevin againſt was movea 
m he cannot avow the Taking as Superviſor in his own Name Upon chat it ought 
0 


m 
a tter, becauſe he does not claim any Jntereſf, but only as Su- wo be in the 
r. 


perviſor. Mich. 15 Jac. B. R. between Stevens and Keblethwaite, ud⸗ * 
judged upon a Demurrer, which intratur Hill. 14 Jac. Not. 206. | hath the 


35 : Freehold, 
and of ſome Commoner, but not in his own Right, and that ſo ought the Common Pounder ; but per 


adventure that cannot be any good Cauſe of Juſtification to make an Avowry to have Return, wherefore 


it was adjudged accordingly. 


6. An Avowry ts not good in the Right of one Executor, where SADLY 


there is another Executor not named. 12 R. 2. Avowry 88. Fol. 319. 


J. Lord and Tenant by Chivalry, the Tenant leaſed for Life and died, the NN 


Heir within Age, the Lord ſeiſed the Ward, the Lord may diſtrain and 


make Avowry in his own Name for the Rent reſerved upon the Leaſe, 
Br. Avowry, pl. 139. cites 11 Aſſ. 6. TT, : 


1 — 


— 


— 


(O) In what Caſes it is to be made po ſome Perſon in 
© Certain. And in what not. 


1. IF an Avowry be for Homage, Rent, or other Service, it ought Br. Avowry, 
to be made to ſome Perſon in certain, 14 h. 4.3. 18 
. - ——Firzh. Avowry, pl. 60. cites S. C. & S. P. IS 


2. Man Avowry be made tor Relief, it ought to be made upon the 
Heir of him upon whoſe Death the Relief is claimed. 34 Ed. 1. 
Avowry 233. Adjudged, — EY „„ 5 
3. But it᷑ an Avowry be for a Fine for Alienation upon a Cuſtom that * Avowry, 

every Tenant ought to pay a Fine for every Alienation, this hall not?! C Kg 


be made upon any Perſon in certain, but upon the Cuſtom, 14 —birzh 


4. 3. Avowry pl. 
Ps | | | 5 on S. C. 

4. So if an Avowry be for a Rent-charge, it ſhall not be upon any Br. Avowry, 
Perſon. 14 Þ. 4. 3. : pl. 46. cites 


3 33 | S. G&S. P. 
accordingly.— —Fitzh. Avowry, pl. 60 cites S. C. 


5. 21 H. 8. cap. 10. S. 3. Upon a Replevin ſued, an Avowry may be made Though the 


by the Lora, or Conuſance and Fuſtification by his Bailiff or Servant, upon Burvien of 
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386 Avowry.“ 


8 5 | | — N 
Fe Sh the Land holden of the ſaid Lord, without naming any Perſon certain to be 


Incidents ze Teuant thereof. The like Law alſo upon every Writ ſued of ſecond Delivey. 
intended, A. 1 | | 


and therefore the Avowant muſt allege Seiſin by the Hands of ſomebody. 9 Rev. 36. a. in Bucknall“ 
Cate, by the Reporter, and cites 27 H. 8. 4. b. accordingly; but ſays, that the ancient Form of alles;.. 
Seiſin ſhall not be altered, and therefore the Avowry ſhall be made Generally ſince the Statute 125 
H. S. cap. 2. as it was uſed to be before; but the Plaintiff in Bar of the Avowry may plead Ne und 

Seifie within 4o Years &c. and with this accords 1 Mar Br. [Avowry,] pl. 107. and ID, 15 Eliz an 
(315. b. pl. 101. And if the Lord by the 21 H.S. alleges Seiſin in his Avowry, and avows the Dif}: 
as within his Fee and Seigniory, and not upon any Perſon certain, in ſuch Avowry, every Plaintiff in 
the Replevin, be he Termor or otherwiſe, may have every Anſwer to the Avowry which is ſufficie K 
and likewiſe ſhal] have Aid, and all other Advantages in the Law; and it is no Exception Now char he 
is a Stranger to the Avowry, for being made on no certain Perſon, either No- body or every Body 55 
Stranger, and with this accords 34 H. 8. Tit. Avowry. Br. 113. 27 H. 8. 4 b. ard 20. en 
Upon this Statute theſe 4 Points are to be obſerved; iſt. That the Lord has (till Hiettion eiche. 
to avow according to the Common Law, or by Force of the Statute, by reaſon of the Wurd ? May | 
2dly, Albeit the Purview of the Act be general, yet all neceſſary Incidents are to be fuppligs o 
the Scope and End ofthe Act to be taken; and therefore, tho“ he need not make his Avowr, * 
any Perſon certain, yet he muſt allege Seiſin by the Hands of ſome "Tenant in certain within ao Years 


— — —  — — 


7 ns 


3dly, If the Avowry be made according to the Statute, every Plaintift in the Replevin, or 2d. Deliver. 
ance, be he Termor or other, may have every Anſwer to the Avowry that is ſufficient, and allo have 


Aid, and every other Advantage in Law, ( Diſclaimer only except) for diſclaim he cannot, becauſe in 
that Caſe the Avowry is made upon no certain Perſon. 4thly, Where the Words of the Statute be 

; grab x and Tenements holden) yet if the Lord comes to diſtrain 5 
the Tenant chaſes his Beaſts, v hich were within the View, out of the Land holden, and there the 
Lord diſtrains, albeit the Diſtreſs be taken out of his Fee and Seigniory in that Cale, yer it is within 
the ſaid Statute ; For in Judgment of Law the Diſtreſs is law ful, and as taken within his Fee and 
Scigniory, and this Statute being made to ſuppreſs Fraud is to be taken by Equity. Co. Litr. 268. b 


(P) Juſtification 5 I. what Caſes. And in what 
Caſes Avowry. Aid by whom. And what fhall 
„%%% © OL 


Br. . N 1. IF the Avowant ought to have tlie Thing for which he took the 
e by ” Diſtreſs, tho' his Eſtate be determined atter or before the Oiſtrels, 


Br. A- pet he map avow, becaule ik he juſtifics, he thall not have a Kcturn, 


vowry, pl. and ſo ſhall not have the thing for which he diſtrains. 19 Þ. 6. 41 
53. cites Curia. | | I | . ns 5 
8. C. & S, P. Gt - ; 5 | | 
accordingly. _——Fitzh. l pl. 10. cites 8. C. & S. P. accordingly —— 8. C. cited Arg. Mar 
104. in pl. 178. Trin. 17 Car. in Caſe of Lawſon v. Cooke, which Cate was, Grate of a Rent-char': 
in Fee diſtrains for Arrears, and then grants the ſame over, Quære if he may uvow ? On the one Side“ 
was argued, that the Avowry depends on the Inheritance which is gone by the Grant, and that he 


ought to have juſtified to excuſe himſelf of Damages, and took a Difference between the Act of God ani 


of the Party, as where Ceſty que Vie &c. dies, the Arrears are not loft, bur otherwiſe in the Caſe of a 
Grant, as here. Bur it was ſaid on the other Side, that where there is a Duty ar the time ot the Di 


treſs he ſhall àvow, and not juſtify, and at leaſt it turns the Avowry into a Juſtification in this Caſe fo 


as you ſhall not make Tre ſpaſſors of us, but that we may well juſtify to ſave our Damages, and cited 


22 E 4. 36. The Court all agreed, that at leaſt the Avowry 1s turned into a Juſtification; ſed ad. 
jornatur. Mar. 103. pl. 178. Trin. 17 Car. Lawſon v. Cook — —— Note, that it was ſaid, that it any 


one diſtrains for a Rent, and before the Avoury the Eſtate ufon cc ich it is reſerved determines, the A- 


vowry ſhall be as if the Eſtate had continued; for the Avowant is to have te Rent r orwith ſtanding, 
But if the Diſtreſs were for a Perſcnal Service, then the Defendant muſt bave a {pectal Juſtification; fe- 
he cannot have that Service in Specie when the Eſtate is determine. Vest. 230. Mich. 25 Car. 2. 5. 


R. in Caſe of VW iidmian v. Norton. fn 


So if it be 2. As if a Man takes a Dips tor Rent reſerved upon a Lea!? 
upon a Leaſe jor Years, and after accepts a Surrender Df the Land, pet he may a 


for Life, or 


if the Tem vob, becaule he is to have 32: Rents, noruithitaudeng the Suren 

for Years der. 19 9. 6. 41. Curia. — | 
expires. N | 
| Br. Juſtiſtcation, p1.'6. cires S. C. per tet. Cur. except Aſcue. —Br. Avowry, pl. 53. cites S, C. & 8. E 
accordingiv.—Fitzh. Avowry. pl. 19. Cites S. C and held accordingiy, per tot. Cur. 


N 
CL 


2. $ 


4. 28. per Pople. 


mad Recapriun the Plaintiſi all oniy recover Jramayges tor che Con 1 


_— * — 


Avowry. 287 ; 


_—— 


— — 


— ——— — 


- 4. So tif the Rent be reſerved upon a Leaſe Per Avter Vie, and af Br. Juſtif 
ter the Bent incurred, Celty que Vie dies, he in the Reverſion may ine ! 
avow, tho the Eſtate be determined, becaule he is to have the Rent. (. © 


per tot. Cur, 
19 H. 6. 41- | except Af. 
| | cue. 
Fitzh. Avowry, pl. 10. cites S. CG 


Br. Avowry, Pl. 53. Cites S.C. & S. P. accordingly. 


4 But if the Diſtreſs was lawful, but by a Matter Ex poſt facto he Br. Avowry, 
is not to have the Thing for which the Diſtreſs was made, there he ſhall ?!- 53; <ires 


not avow, but may juſtify. 19 0. 6. 41. S. C& S P. 


accordingly, 
: . . 9 a Br. Juſtifica- 
tio”, pl. 6. citzs S8. C. & 8. 5 itzh. Avowry, pl. 10. cites S. C. & S P. accordingly. | 


| 5. As if the Lord diſtrains for Homage, aid after he, that ought todo Br. Juſtifica- 
Homage, dies, and his Executor ſues a Replevin, the Lord ought to _ * x 
juſtify, becauie the Homage is gone by his Death. 19 Þ, 6. 41. NG Gr. 
| ce pt Al- 
cus, — gr. Avow ry, pl. 53. cites 8. C. & & P.——Fitzh. Avowry, pl. 10. citcs S. Cas P. 


6. But if the Lord diſtrains for Homage, and after the Tenant in- 
ſeotis a Stranger Of the Land, yet the Lord may avow, and ſhall not 
juſtify ; for he tall recover his Homage agJamſt him. 41 ED, 3. A- 


vowry 79. IC EI 5 
7. It the Lenant makes a Feoitmenr, and after, before Notice, the 


Br. Avowry, 


Lord diſtrains for Domage, yet he ſhall not avow upon the firſt Te: p. 96. cites 


nant, but ſhail juittty, toc he all nor recover the Homage againſt > C& S. P. 
hin, becauic he was not his "Tenant de facto ar the Time. 41 Ed. 


3. ET» 
bor 79. 2 R. 2. Avawry 35 ) Ed. 4. 25. . 


vowry, pl. 36. cites 8. C & 8. P. 


8. But in this Cale, if che Lord arows for Hamage before he hath Br. Avowry, 


Notice of the Feoffment, pet this will excuſe him of Damages, but P': 99. cites 


| 7 2 r 
he ſhall nor have a Return. 7 Ed. 4.29. 1 
| ; F _——FPirzh, 
Avon ry, pl. 36. cites S. C. & S. P. accocdingly, by Pigot. 


9. Tf Suit of Court be arrear, and aftcr the Tenant aliens in Fee, Br. Avowry, | 


5 G & 8. P. 


2ccordiigly 


yet the Lord may avow for the Suir, to have Ainends for it, 7 Ed. 515 nes 


| | ; | | per Moyle. 
— Firth. Avowry, pl. 36. cites S. C. but I do not obſerve S. P. herd 


10. Ik by the Cuſtcm of a Court- Baron the Homage hath uſed to- 


cle a Supervifor ot the Common of the Tcenants, Which bath liſed by Fol. 329, 
| the CTuſtom to take the Cattle which lurchargd THE Canlmon, and im- offi 


pound them; lit a Replevin againlf the Supervngr he cannot by this . 8.0. ana 
Cuſtom avow, as Superviſor, the taumgy the Carrie which furcyarge © Note 


Common, bur ought to juſtity, ber ule he claims no Intereſt co in- tete. 


felt. Mlch. 15 Jat. B. 8. PETE Stevens and Kewvulethwwnite, u- 
judge upon a Oemurrer, which nitratt -r Hill. 13 Jac. Rot. 256. 

11. Jud Recoprion the Detendant [3H net mathe an Avowrp, as dere ue 
ma Neplevin, bit ſhall juttiiy the Tating Ec. as in Treipals; tor 


» 
» 
— * 


tenpt, Which the Oelendant hath dane contrary ts Lam, and u ow 
lor the taking of the Cartle, nor ter the Orang or tow .. fo 


33 1 Ws 


temptum Domini P. cg 1s, & ejus Mandatum. F. N. B. 72 (B) in the ne Notes there Dj Cres: 8 


A 
3.31. 
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CO e | . 
—_— Avowry. 
Br. Treſpaſs, 12. A Commoner may juitity the taking of Cattle of a Stranger 
pl 3 '4 3 upon che Common, Damage feaſant. 15 . J. 13. b. 
— Br. Commoner, pl. 40. Cites 8. C. & 8. P. — Br. Avowry, pl. 86. cites 4 H. 7. . that it was agreed 
by the Juſtices, that it a Man has Common in certain Land he cannot take the Beaſts of a Stranger Da. 
mage feaſant. EY 


Br,Treſpaſs, 13. [And] A Commoner may avow the taking of the Cattle of a 
pl. 174- cites Stranger upon the Common Damage feaſant, tho he can have no 
E + accord. Action of Treſpaſs. 15 Þ. 7. 13. b. Brooke Common 35. cites 24 
ingly — ED. 3. 42. (Quere where this is.) 


pl. 36.(35.) cites alſo 5 H. 7. 2. Tbid. pl. 40. (39.) cites 15 H. 2. 19. Br. Avowry, pl. 
63. cites 8. P. as agreed 15 H. 7. 12. by Frowicke Ch. J. and all the Juſtices, and cites 24 E. 3. 42. 
accordingly. | | 

In 1 for Damage feaſant the Plaintiff claimed Common appendant: the Defendant alleged Unity of 
Poſſeſſion in the one Land, and the other, after Time of Memory, and a good Plea per Cur. Br. Avowry, pl. 
65. cites 24 E. 3. 25. 35. | | 1955 | 


Jo. 253. pl. 14. But one Tenant in Common cannot bow the taking of the Cat 
4, Hill. 7 tl of g Stranger upon the Land Damage fealant, wirhour making 
2 2 himſelf Bailiff or Servant ro his Companion. Paſch. 8 Car. B. N. 
to be 8. C. and Vetween Lamſbead, Plaintiff, and Leate and Rowe!, Defendants, ad- 
Noy moved judged upon Demurrer, J my ſelf being of Counſel with the De: 


3 fendant, Intratur Tr. 7 Car. Rot. 8 10. 


cauſe it was not in the Realty as for Rent, in which Caſe an Avowry may be in the Name of one 
Tenant in Common alone & ſeparatim, bur this is only in the Perſonalty for Damage feaſant, and Da- 
mages only to be recovered, and return of the Diſtreſs, and the other Tenant has Intereſt in it as well 
as the Avowant, and ſo the Avowry ought to be in his Name, and to make Cognizance as Bailiff to 
the other Tenant in Common, and of this Opinion was all the Court, abſente Richardſon, and Judg- 
ment niſi &c,——-— But where Defendant made Conuſance for Damage feaſant, as Bailift to A. who 
was Deviſee of Capite Land, and ſo Tenant in Common with the Heir of the Deviſor, Walmſley 
held that the Conuſance ought to be in both the Names, for the Damages are to both, but Ander- 
ſon and Beaumont e contra; for a Tenant in Common may ſolely defend, and he only may take a Diſtreſs, 
and altho' his Avowry is by Way of Action, yet he may juſtify it; but becauſe he ſhould not in the 
Conuſance what Eftate the Deviſor had at the Time of the Deviſe, but only that he was ſeiſed of 
the Land, it was held to be ill, and therefore adjudged for the Plaintiff. Cro. E. 530. pl. 60. Mich 
38 & 39 Eliz. C. B. Willis v. Fletcher. | | | 5 


15. In Replevin againſt 2, the one avow'd for himſelf, and juſtiſy d for 
his Companion, and the Plaintiff pray'd Proceſs againſt the other who 
did not appear, and the Court deny'd it; for he is out of Court, by rea- 

ſon that the other has juſtified for him; quod nota per Cur, Br. Avo-w-- 
ry, 2 33. cites 49 E. 3. 24. 3 * 

16. In Avowry the Plaintiff may diſclaim; but if the Defendant makes 
Fuſtification, and not Avowry, there the Plaintiff cannot diſclaim. Br. 
ſuſtification, pl. 10. cites 9 E. 4. 28. 5 1 

17. In Replevin the Phamiff counted that the Defendant, ſuch a Day 
&c. took his Horſe in Cambridge, in a Place calPd the Market-place &c. 

The Defendant avow'd, becauſe W. C. was ſeiſed of three Acres in Fee, and 
held them of F. B. Grand-father of the Defendant, by Homage, Fealty, and 
Eſcuage, and a Hawk by the Year &c. and conveyed the Seigniory to the De- 
fendant, and that the Plaintiff has the Eftate of the ſaid W. C. in half an 
Acre, Parcel of the three Acres, and that the Hawk was arrear after the 
Death of the Grana-father by 20 Nears, by which he diſtrain'd for the 25 
Hawks, and as he was cha/ing the Horſe to the Pound he eſcaped into“ 
Market-place, which is the ſame Taking ot which the Action is brou- 2, 
and avow*d upon the Plaintiff as upon his very Tenant, and a good A 
ry by all the Juſtices, and ſhall not be put to a Fuſtification ; ſor 2) 
were always in his Poſſeſſion after the firſt Taking, not withit 
the Eſcape, and it is good tor all the 20 Hawks; tor every Pr 


3. Avowry 118. 


leaſed the Sergmiory to 7. NM. for 3 Tears, which get continues; Judgment 


Sn 


Avowry. F 


— 


the three Acres is charged with the whole Service. And per Catesby 
]. the Tenant ſhall be now charged of one Hawk for the half Acre, for 
a Hawk cannot be ſevered, and therefore every Parcel ſhall be charged 
of the Whole. Quod non negatur. Br. Avowry, pl. 110. cites 22 


E. 4. 36. 


R Jn 6 ww ö : 4 - £ 
— — —— 


4 . | TT | 
Q) Upon what Pla. [And tho he ſhall not have This in Rot 
1 Retur | is (R); but 
| eturn. | as there is 
no (Q) it d 
made ſo 
here. 


1. 12 Replevin againſt A. and B. if A. pleads Non cepit, vet B. may 
make Conuſance in the Right of A. and avow tor himlelt; for 


B. ſhall not, by the Plea of A. be ouſted of his Advantages, 14 Ed. 


2. [So] Jn a Replevin againſt d. and B. if A. pleads Non cepit, 
yet B. may make Conuſance in the Right of A. and C. For B. ſhall not 


be ouſted of his Advantages by the lea of A. 14 Ed. 3. Avowry 
118. adjudged. 


z. [So] In a Replevin againſt the Lord and his Bailiff, if the Lord 
pleads Non cepit, the Batliff may avow tor Rent in the Right of the 
Lord, tho' he ſhall not have a Return. 17 Ed. 3. 72. b. adjudged, 
15 ED. 3. Avowry 107. adjudged. D. 3 Eliz. 246. 70. admitted for 
Damage teaſant. 18 Ed. 3. 53. adjudged. Contra 14 Ed. 3. Avow- 


ty 118. On, 2 | = 
4. But in this Caſe he may juſtify without Ooubt, 17 ED, z. In Reple- 
72. b. 18 Ed. 3. 53. b. 22 P. 6. 32. b,sz b vin againſt 


2, the one 


pleaded that Ne priſt pas, and the other juſtified in Right of him who pleaded Ne priſt pas, and it was 
held clearly that if the Juſtification be found for him, yer he ſhall not have Return, becauſe he in whoſe 
Right &c. pleaded Ne priſt &c. Br, Replevin, pl. 26. cites 22 H. 6. 52.———Fitzh, Replevin, pl. S. 


cites S. C. & S. P. accordingly. 


3 * a Replevin, if the Defendant ſays that he took it in another 


Place, and that this is Ancient Demeſne, he may avow the Taking 


there, altho' he ſhall not have a Return ik it be found for him, be- 
_ the Court hath no Jurisdiction. 21 Ed. 3. 7. 51. Contra 21 


aa —_—— WW WU TIER ah a * 8 * — * _— e 2 — . a 


(R) Pleadings in Avowty, 


1. IN Replevin the Defendant made Conuſance as Bailiff of the Lord fer ® Ir is (Car) 


Services arrear. The Plantiiff ſaid that before the Taking the Lora or (For) 
7 IC — 


BP : : tions; bur id 
&c. and a good Flea, * Quzre if he ought not to ſay betote rhoje Ser- fwems mil 


vices due &c. and alfo that he attorn'd to the Leſſee. Br. Avowry, pl. printed for 
66. cats 25 Ka ge: ___ (Quere;) 
2. In Replevin the Defendant pleaded to the Writ, and to have Return In Reple- 


made Avowry, and ſo it appears often elſewhere, and that the Iſſue ſhall vin, the De- 
come upon the Plea to theIVrit. Br. Avowry, pl. 119. cites 11 UI. 6. 31. 


fendant 
pleaded, tl nt 
| the Takir 7 
was in another Place. ard trazerſed the Place where & Per Cur. this is not encvgh, for he muſt go on 
| 3 fv | Mm." 


LEY 
— ::! — 
_ — — 


1 
r 


2 


2 
— 
— — > — - \ 
oy ” > = — — * - > - - — — . "I 
* — As * : - . = — * 
= I 7 . * 4 . hn - 2 
4s * — * —_— — - 4 » — 1 * 1 — ww „ pes X * — 
© > C T5 f _ 28 2 wh 1 - _—_ 
= * ung , "2  _ — —— . - - — — ay . 
2 0 + — — * . I — — — = < a 3-4. > o Pas l — 
+ i . ö 
Y. * 9 _—_ * * Y — - — * — = 

4 _ =P _ 9 WE — a —— — —ů—— 7 8 22223 So. 5 ws r > O * * — 2 * < — 

— - _ G 1 - — ws - — + — By rw , 5 2 — 7 = — 3 T3 l 2 — 
0 8 1 — - 4 2 g 4 
4 a OY * " ” * . * 22 . —_ p - — pu - * = . - »; - 
2 — — — - y — L 4 4 2 — Li. — . 5 P __ — a 8 
—— ET ol 1 = — + = =D — — — — —— —— 
1 wy — 0 
4 4 . 2 1 2 2 
* "2 SD : <q, . „ 5 2 — — - 
* - > : G "Yn 3 on 
. Por ® 1 * — —— * — — — 4 — _ + 4 =— i — , — p . 
— * - ” — ” - — — 3 . ” — 2 : 
* N — 5 . g 
jul by — — — 
8 8 - — 
5 2 2 0 — 2 5 - ' — — 5 a — ' , a 
- 7 8 > — * — > * — . * 
* — — . * — 4 2 N TY I a 
wy 2 > N 


"I IE — 


— C 
— * 5 
2 * — 4 
" = 
8 — — 
obo LHR mes 


n 1 


_ 7? . * 2 * e's x 
K 4 . — — * NC OT. bas —— A "RAMA : 
* 


390 on,. 


— d —'̃ — — 3 _ * 


, A et eo a ——_ SE 


mike an Avowry to have a Return, tho“ ſuch Avowry is only a Suggeſtion to bring him with in . 
Statute of H. S. for Damages: 1 Salk. 94. pl. 4. Hill. S. W. z 7 a g him within the 


3. In Avowry, becauſe A. was ſeiſed and granted to him a Rent-charge 
or leaſed and avowed for Rent reſerved, it is a good Plea that at the Tims of 
the Leaſe or Grant the Letlor or Grantor had nothing in the Land . 
Quod Nota; Per Rede Ch. J. Br. Avowry, pl. 82. cites 21 H. J. 25. 


— hays * a AMA bt. as * a 1 - . 8 
— 1 8 1 


(S) Pleadings in Avowry for Damage feaſant. 


1. IN Avowry for Damage feaſant, if Amends be offered upon the 7. aking 
or after the Return awarded, the Sufficiency of it ſhall be tried per Pais, 
and this ſeems to be in Action of Detiuue after Return awarded, and in the 
ſame Avowry where the Tender was ottered upon the taking of the 
| Beaſts; and fo ſee that he who has Return has not gained Property, but 
only a Pledge. Br. Avowry, pl. 46. cites 14 H. 4. 2. | 
2 In Replevin, the Detendant ſaid, that the Place at the Time &c. 
das the Franktenement of F. N. wholeaſed to him at Will, and he diſirain- 
ed for Damage feaſant, and the Plaintiff ſaid, that it was his Franktene- 
ment, and not the Franktenement of F. N. and the Detendant had Aid 
after Iſſue joined, and not betore. And fo ſee His Franktenzment plead- 
ed in Avowry &c. Br. Avowry, pl. 117. cites 10 H. 6. 26. 
3. In Replevin, the Defendant ſaid, that he was ſeiſed of a Chiſe called 
B. Unde Locus in quo Ec. in his Deineſne as of Fee, and took the Beaſts 
Damage feaſant, and this awarded good, not withſtanding that he did 
not purſue the ancient Form, viz. that the Place is His Franktenement 
&c. for Moy le ſaid, this is the beſt Form; tor Franktenement reſts in 
three Sorts, and therefore more uncertain, Br. Avowry, pl. 72. cites 
S. P. Br. A- 9 4. Tn Replevin by A. the Deſeudaut ſaid, that the Place where &c. is, 
e and Time out of Mind was, 4 Acres of Land which were His Franktenement, 
H. -.12 -— and he found the Beaſts there Damage feaſant, and took them, and admitted 
S. P. Br. A- for a good Avowry as well as if he had ſaid that he was ſeiſed in Fee, 
vowry, pl. and diſtrained for Damage feaſant. Br. Avowry, pl. 195. cites 21 E. 4. 
Ec 4 5, And the ſame agreed in the Cafe of Mimbiſh in the time of H. 8. 
8 well argued, and 21 H. J. 12. and M. 4 E. 6. Quod Nota. 
J. In Avowry, the Plaintiff ſaid, that the Land adjoined to the High- 
way, and was open for want of Inc.oſtire of the Tenant, and that he chaſed 
bis Beaſts in the Highway, and they eſcaped in, and the Defendant took 
them, and the Plaintiff freſhly purſued, and did not all:ge Preſcription that 
the Tenant ought to make the Hedge, and yer well. The Defendant ſaid, 
that they were there by two Nights, and no Plea without traverſing rhe 
Eſcape or the freſh Suit; tor the one of them o:724t to be traverſed, Br. A- 


vowry, pl. 135. cites 15 H. J. 17. 


6. Avowry tor Damage feaſant in his Common, but alleged no Damage 


3 Salk. 94. 


pl. 9 S C. to himſelf, this is naught; becauſe he cannot diitrain a Scranger's Cat- 


adjudged ac- tle without alleging a particular Damage to himſelt. 3 Lev. 104. Paſch. 


 cordingly. 35 Car. 2. C. B. Woolton v. Salter. 
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(T) Pleadings in Avowry for Homage, Fealty, Rent, 
Suit of Court, and other Caſual Services, | 


1. IF an Avowry be made for Rent, and it appears by the Party's own S. C. & S P. 
a ſhe wing that Part of it is not yet due, yet the Avowry is good tor cited Arg. 
the Reſidue, and ſhall not abate in toto. 11 Rep. 45. b. in a Nota by the Saund. 28 5, 


* 5 $6,—— 
Reporter in Godfrey 8 Caſe. 5 | But ſee Tit. 
= | Replevin (M) pl. 6. and the Notes there. 


2. Avowry for an intire Rent reſerved on a Leaſe of Lands, Part in 
Poſſeſſion, and Part in Reverſfon. Sce D. 256. b. 257. a. pl. 1 1. Mich. 8 & 
9 Eliz. Anon. 

3. A. ſeiſed in Fee granted a Rent-charge to B. and afterwards aliened 
the Lands to . F. — 5. in Replevin avowed for the Rent. The Alienee 
replied, that Nothing paſſed by the Grant. It was held per tot. Cur. to be 
no Plea, nor can any Iſſue be joined upon it; but he ſhould have ſaid, 
that Ne Granta Pas by the Deed ; tor the Rent was not then in being, 
becauſe it was created by the Grant, and it cannot properly be ſaid, that 
nothing paſted by the Deed, the Thing not being then in Efle, 2 Le. 
13. pl. 21. 19 Eliz. C. B. Steward's Cale, 

4 Exception was taken to a Conuſance tor Rent, becauſe the Clauſe o 
Entry and Diſtreſs in the Deed, upon Oyer of it, differs from the Clauſe 
of Entry and Diſtreſs alleged in the Conuſance; tor in the Conuſance it 
is ſaid, it ſhould be f ro enter and diſtrain if the Rent were unpaid 
and behind after any of the Feaſts whereon it was due, that is, at any Feaſt 
that ſhould firſt happen after the Death of C. and D. tor the Rent 
did not commence before. But by the Deed, it the Rent were behind 
at any of the Feaſts, the Entry and Diſtreſs is made to be law ſul tor it 
during the joint Lives of C and D. and during their joint Lives it could 
not be behind, tor it commenced not till one of them were dead; ſo as 
the Senſe muſt run, that if the Rent were behind, it ſpould be lawful to di- 
ſtrain during the joint Lives of C. and D. which was before it could be 
behind; for it could not be behind till the Death of one of them; 

therefore thoſe Words (during their joint natural Lives) being inſen- 
ſible ought to be rejected; tor Words of known Signification, but ſo pla- 
ced in the Context ot the Deed, that they make it repugnant and ſenſe- 
leſs, are to be rejected equally with Words of no known Signification, 
Vaugh. 193. Hill. 23 & 24 Car. 2. C. B. Crowley v. Swindles. 

5. An Avowry wes for a Relief upon the Tenure jor bealty, Rent, and 
Suit of Court, and good without Mention of the Relief, becauſe it is not 
Parcel of the Tenure, but a Flower incident to every Tenure in Socage, 

yet one need not plead ir ſpecially, and fer forth a Title to it; tor tho? 
perhaps it might have been re/ea/ed, or there might have been a ſpecial 
Reſervation ditt. Relief, this thall nor be intended unleſs thewn of the 
other Side, becauſe it is incident of Comm Right; Per Cur. 3 Lev. 
145. Mich. 35 Car. 2. C. B. Freeman v. Booth. - 

6, To an Avowrvy for Rent the Plaintiff cannot plead De ſor tort De- 5:6 Tia— 
it i dh,, Fraveiie wer any hh Wes wm Arreur, but ought to plead Ri- verſe: X. a) 


ens Atcar, Ld. Raym. Rep. 641. Hill. 12 W. 3. Horn v. Lewin. 8 ls Gia 
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(C) Pleadings. Avowry. In what Caſes there muſt 
be an Averment. | 


Jointenants 1. FN Avowry for Rent granted by Tenant in Tail, the Defendant og ir 


Lead 1 to aver the Life of the Tenant in Tail. Br. Avowry, pl. 134. eltes 


married, and 15 E. 4 8. 

levicd a Fine - 

thereof to a Stranger, who rendered it back again to them in Tail; they had Iſſue three Daughter; 
the Husband died, and the Widow married a ſecond Husband, and he and his Wife levied a Fine, and 
took back the Manor in ſpecial Tail; then the ſecond Husband made a Leaſe for Years of the Manos 
and the Leſſee diſtrained a Gopyholder for Rent, who brought a Replevin, and the Defenda!,t avocved th, 
taking, but did not aver the Life of the Leſſor, and for that Reaſon it was held ill. Cro. Eliz. 524. Mich, 
38 & 39 Eliz. B. R. Laughter v. Humfries. 


2. Replevin of taking in D. the Defendant avowed, becauſe the Plain. 
riff held of the Defendant by Homage 10 s. Rent, and to find a Man one 
Day to reap his Corn, when he ſhall be required, and for the Rent Arrear 
and the na finding 7 the Man upon Requeſt, he avowed ; and note that he 

ought to ſay that ſuch a Day before Harveſt he requeſted him, and 
the Plaintiff did not come, and tor Suit of Court that ſuch a Day be- 
fore the Court he was ſummoned to come to the Court, and did not 
come. Br. Avowry, pl. 89. cites 9 H ». 22. 5 
3. The Executor of a Grantee of a Rent or Rever/ion expect ant upon 
an Eſtate for Liſe may not avow his Diſtreſs without an Averment, 
that the Arrearages incurred after the Death of the Tenant for Life, 
adjudged. Heath's Max. 37. 95 - 


— 


(W) Where there muſt be a Profert or Monſtrans 
of Deeds. 


Br. Seiſin, x, IN Avowry, the Defendant ſbewed that the Services of one Tenant 
2 4. Ks 8. were granted to F. N. by Fine in Tail, the Remainder to him, and 
1 that the Tenant in Tail was ſeiſed of the Services, and died without Iſſue, 
pl. 18. cites and after he was ſeiſed of Fealty, and for the Services Arrear he avowed ; 
S. C—& Belk ſaid he did not ſhew any thing of the Remainder, nor Poſſeſſion 
where he in of the Services, except the Fealty, where he ought to thew it of the 
Reminds Remainder, as in Formedon ; but Per Thorp, he has ſhewed Seiſin of the 
for the Fealty, which is Seiſin of all the Services; by which they were ar Iſſue 
Rent with- upon another Matter; and ſo Brooke lays it ſeems here that in Avowry 


out ſhewing . Man ſhall ſhew Deed or the like ot Remainder, unieſs he has been in 


any Thing 


ff the Re- Pelſeſſon, Quod nota, Br. Avowry, pl. 24. cites 44 E. 3. 11. 


verſion, the | | a AT = 
Avowry was awarded good, Quod nota ; notwithſtanding that he ought to ſhew Deed in Formeder 
in Remainder, Br. Monſtrans, pl. 22. cites 45 E 3. 28. ” TE 


2, In Avowry the Defendant ſhewed how he recovered Damages, and 
had the Land in Execution by Hlegit, and ſo polletied demiſed ro the 
Plaintiff for Tears rendring 101. Rent, and for ſo much Arrear he avrved, 
and the Plaintiff prayed that he might thew the Record; and the beit 
Opinion was that he need not ſhe w ir, for the EH ect is the Leaſe, 2 70 

| | 415 


Avowry. e 393 


—— — 
— 
— 


this the Plaintiff ſhall anſwer, and not to the Record, and therefore it is 
in vain to make him ſhew it; and the other ſhall anſwer to the Leaſe, 
but he need not ſhew the Record. Br. Monſtrans, pl. 10. cites 34 
. | 

3. Where one of a Corporation diſtrains Damage feaſant, he cannot S. of Bailiff 


juſtiſy as Servant without Writing ot the Corporation, but he may make. the Ning 
: without 


Conuſance as Bailiff without Writing. Br. Avowry, pl. 3. cites 26 H. Peed. and is 
8. 8. per Cur. not traverſi- 
ble if he be 


Bailiff or not, if he for whom he diſtrains agrees to it, Quod nota. Ibid, 


4. It a Man in an Avowry conveys a good Eſtate to 2, and one releaſes 
to the other, it is not good without ſhewing of a Deed in that Caſe. 


Winch. 12. Wharton v. Hide. 


5. In Replevin the Detendant avowed for Rent granted 12 E. 2. but S. C cited 
did not ſhew the Deed, upon which it was demurred, and held that the by Hobart 
not pleading the Deed of Rent here ſhewn in Court, or Hic in . Hob. 
Curia proſert, is Matter of Subſtance, and not aided by the 2) Eliz. ?* 

Mo. 885. pl. 1243. Trin. 13 Jac. Heard v. Baskerville. 3 

6 In ſecond Deliverance, the Detendants made Conuſance as Bailiff's 
to the Maſter and Governors of Chriſt's Hoſpital &c. for that they are 4a 
Corporation, and ſciſed in Fee of the Place where, in the Right of the Ho- 
pital ; upon Demurrer it was objected that the Conuſance was ill, be- 
cauſe it did not ſet forth How incorporated, nor ſay per eorum Preceptum, 
nor ſhew any Writing ; but adjudged that this Avowry is good, be- 
cauſe the Incorporation is but an Inducement to the alleging the Seiſin 


in them, therefore need not be ſhewn, nor need he allege any Precept in 
Writing. 3 Lev. 107. Mich, 34 Car. 2. C. B. Manby v. Long. | 


(W) Pleadings. The Form of an Avowry at Com- 
l. N MOMBRAY avowed the taking good &c. in the Plac &c. -* 


L becauſe he had a Houſe and a Carve of Land in W. to which he 
has Common Appendant in the Place &c. and becauſe he found the Beaſts 


of the Plaintiff there, which were levant and conchant in P. which Vill 
| does not inter=common there, nor chaſe nor re-chaſe, but were feeding and 


trampling his Common; he avowed &c. for Damage feaſant in his 


Common, and it was not denied bur that the Avowry is good. Br. 
Avowry, pl. 64. cires 24 E. 3. 42. 


2. Where there are 2 Di/treſſes, and the one avows for Rent due to © 


: him, and the other for Rent due to him, there both Avowries ſhall abate, 


becauſe both cannot have return. Br. Retorne de Avers, pl. 1. cites 
2 H. 6. 1. . e C 
3. In Avowry the Defendant alledged Seiſiu by the Hands of F. N. But he can 


One )lLrintiff bas in the Tenancy. and well per Tudicium. not allege 
lie Effate the Plaintiff has "4/4 7 H 95 P | | d lum Br. Sc iſin by ſuch 


Avowry, pl. 7. cites 3 H. 6. 11. a one in the 


0, fa ar iawe; 
Gerner, eie 


: : 8 : , | | 2 : | is 55 
Fate Je bas in tie Seienicny ;, for this is his Title, and the Tenancy is the Title of the Plalutift O 5. 


F. 8. Note the Diverſity. Ibid. 


In Recordari the Defendant avowed, becanſe the King is ſciſel 5. © cired « 
the the Ca/ile of C. in Right of | His Dutchy of Cormowval, 10 i-, Ge DAS e 5 
20s, Rent out of the Vill D. to be paid Tearly ot e in Li 
5 HK | e 
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Judged. 


1s not good, 


* Fa LY $a 


Avowry. 


— —— — 


which Rent the King and all the Dukes of Cornwal have been ſzi/z4 
Trme out of Mind, by the Hands of the Reſiants and Reſidents of the ſame 
Vill, and that they have uſed to diſtrain for the Arrears of it Time out of 
Mind, by which for the Rent arrear &c. The Detendant as Bailiff of 
the King confeſſed the raking &c. and prayed Aid of the King, and 
there it was agreed that in Avowry, Conuſance &c. Seiſin ſhall be al- 
ledged by the Hands of ſome Perſon certain, but as here becauſe ir was by 
the Hands of the Inhabitants, and the % by the Hands of the one is 
Heiſin of all, and Commonaliy cannot be named, therefore by Advice of 
all the Court the Conuſance was awarded good, and the Aid granted. 
Br. Avowry, pl. 71. cites 4 H. 6. 29. 5 
5. Where the Lord avows upon the Heir, he need not to fhew if the 
Rent was Arrear in the Time of the Anceſtor or in the Time of the Heir; 
tor the Lord may avow and charge the Land, tho' it was in the Time 
of the Anceſtor. Br. Avowry, pl. 15. cites 34 H. 6. 46. 
6. Contra for Rent Arrcar in the Time of the Predeceſſor of the Lord. 
Ibid. | 1 
J. If a Man diſtrains 20 Beaſts, and the Plaintiff ſues Replevin but of 
10, yet the Defendant ſhall inake Avowry for 20, otherwiſe he cannot 
| have return of all; Nota per Priſot. Br. Avowry, pl. 16. cites 35 
H. 6. 40. 5 Pe. 


8. In Replevin by one, the Lord by Grant for Years avowed upon the 
Plaintiff and another for certain Services, as upon his Tenant by the Man- 
2 and admitted, and well, as it ſeems. Br. Avowry, pl. 98. cites 12 

Ry A Man may avow, inaſmuch as the Plaintiff held of him 20 Acres 
of Land, whereof &c. by Homage, Fealty, and Eſcuage &c. and allege 

Seiſin of the Service &c. and well, notwithſtanding that he did not ſay 

that he held of him as of his Manor &c. Br. Tenures, pl. 41. cites 19 
E. 4. 9. per Cur. „„ 8 


Carth. 9. 10. The Defendant avowed for that he was ſeiſed of the Place where, 


S. C. ad- and ſo juſtified the taking Damage feaſant; and upon Demurrer this 
 Avowry was held ill by all the Court; for he ought to have ſet forth , 
what Eſtate he was ſeiſed ; and Powell J. ſaid it would have been ill on 

a General Demurrer, 2 Lutw. 1231. Trin. 8 W. 3. Saunders v. 
Huſſey. : 9 


(Y Surpluſage in Avowry. 


One Avow- I. F the Lord diftrains a Horſe for Rent. ſervice and Rent- charge out of 


ry for Rent- one and the ſame Land, and the Tenant pleads Nothing Arrear, and 


ſervice and jt is found that the one Rent is arrear, and the other not, the Lord ſhall 


ere ange have Return of the Horſe, and yet thall render Damages for the other. 


becauſe one Quod nota. Br. Avowry, pl. 6. cites 2 H. 6. 1. and 3 H 6. 44. 


may be due 5 bee 8 | 
and not the other; but he may avow for taking ſo many Beaſts for Rent-ſervice, and ſo many for Rent- 


charge, and good; per Coke Ch. J. Roll Rep. 35. at the End, Paſch. 12 Jac. 


If an Avowry be made for Rent, and it appears by the Party's own ſhewing that Part of it is not het 
que, yet the Avowry is good for the reſt, and ſhall not abate wholly. 11 Rep. 45. b. in Godtrey 5 


Caſe.— S. C. & S. P. cited Saund. 285. —3ut if one avows for 2 Things, and it appears by hi) own 


ſhewing that he hath Right but to one, the Avowry ſhill abate for the Whole. Roll Rep. 33. 34. Arg: 
But Coke Ch. J. held that if a Man has brought Action for 2 Things, and it appears that he has no 
Cauſe of Action for Part, nor ever can have, there the Avowry ſhall not abate bur for Part only; but 
if he may have Action of another Nature for Part, or may have Remedy hereafter for Part, there the 
Whole ſhall abate; and that there is another Diverſity, viz. where the Party confeſſes that he has no 


Cauſe of Action for Part, there the Whole ſhall abate ; but where it is found by Verdict, it mall not. 


In 


Ibid. -7. in-Ciſe of Bullen v. Godfrey, S. C. 


3 - 0 > OE I 


N ww. 


r 
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In Avowry for Kent, after Judgment for the Avowant, Error was brought, for that Part of the Rent 
hecame due after the Diſtreſs taken, it being made 3 Days before Michaelmas, and the Defendant avowed 
for that Michaelmas Rent. Per Cur. This is naughr, becauſe the Judgment in Replevin is to have a 
Return irrepleviſable, (i. e) that he ſhall have the Diſtreſs as a Pledge till all the Rent is paid, and 
that was more than was due at the Time of the Diftreſs taken, and therefore the Avowant ought to have 
abated his Avowry quoad Michaelmas Rent, and taken Judgment for the reſt. 2 Salk. 580. pl. 2. 
Mich. 9 W. 3. B. R. Richards v. Cornforth. 5 Mod. 363. 8. C. and Judgment reverſed, Niſi.— 
But the Defendant getting his Avowry amended in C. B. the Roll was amended here in B. R. and ſo 
the Error was cured. 2 Salk. 580. 


—— 
— —E— 


2. A. ſeiſed in Fee, granted a Rent-charge to M. his Daughter. The Bulſt. 1; 5. 
Rent being arrear, M. married P. and after wards P. diſtrain'd and avow'd * and 


for the Rent ſo arrear, ſuppaſing in the Avowry that the ſame was arrear, =; x oa 


and not paid to the ſaid P. and his Wife. It was moved that it was ill, Kent, by che 


becauſe it appears that it cannot be due to P. but only to M. dum ſola Marriage is 
tuir, but held to be only Matter of Form and Surpluſage, and tho' he = brane 

does t ſay Adhuc a retro exiſtit, it is well enough in Subſtance ; and e dne 
1 athrm'd. Cro. J. 282. pl. 3. Trin. 9 Jac. B. R. Bowles v. both; and 


OOr. | the whole 


3 | - Court did 
clearly agree, and adjudged the Avowry well made, and Judgment in C. B. affirmed. 


3. A Rent-charge was granted to R. and M. his Wife for Life. The Hob. 268. 
Rent being arrear, R. died, and the Defendant made Conrſance as Bailiff Pl. 262. 


to M. as Aqmimiſtratrix to R. for Rent arrear in the Life of R. and Excep- — 8 


tion being taken thereto, becauſe M. by the Survivorthip was intitled to C. adjudged 
the Rent in her own Right, and not as Adminiſtratrix; and it was held accordingly. 


to be ſupertluous, and judgment tor the Avowant. Brownl. 171. Hill. Mo. 
15 Jac. Brown v. Dunxri — 8 | 887. pl. 1248. 

5 ws a Dembyn v. 
Brown, S. C. 


adjudged accordingly ; but only there the Word (Debt) is put inſtead of the Word (Avowry.) 


(Y) The Form upon the Statutes of H. 8. 


i. Vowry upon the new Statute of 21 H. 8. upon the Land, and 
upon no Perſon the Avowant ought to allege deiſin by the Hands 


of joe one, notwithitauding that he does not make Avowry upon any 
Perſon certain, and ſo he did, and the Plaintiff alleged that a Stran- 


ger was ſeiſed &c. without making Privity from him by whom Seiſtn was 
alleged, that he leaſed to him tor Years, and pray'd Aid, and had it; 
quod nota, Br. Avowry, pl. 4. cites 2) H. 8. 4. 5 
2. Avowry, becauſe the Land was Held of hiia by Fealty and Rent, and 
alleged Seiljin &c. and tor the Rent arrear he avuw & upon the Land by 
tae Statute of 21 H. 8. but he did not make mention of the Statute ; quod 
nota ; and ſo well, as it ſeems, becaule it is a general Statute. Er. 


Avowry, pl. 5. cites 27 H. 8. 20. 


3. He who avows upon the Land, as within his Fee or Seigniory, by 
the Statute 21 H. 8. Hall allege Seitn as in another Avowry, and then jha!! 


 cmelude his Avowry upon the Land as within his Fee and Seirmionry ; and in 


tuch Avowry every Flamntiff ia the Replevin, te he Termor er other, a) 
bade every one an Anſwer to the Avowry, as to traverſe the Seifin, THe Le— 
nure, and the like, which are good Anſwers in Avowry, or plead Ri, 
or the like, as Tenant ot the Franktenement thall do, 7%“ be te a Straus 
ger to the Avoery ; for ſuch Avery is net made upon any Pericn certain, 
theretore every one is a Stranger to this Avowry, and to the Yun 

may 
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21 H. 8. 19. takes Conuſance of 


” ” 


206 Avowry. 

may have any Anſwer that is ſufficient. Br. Avowry, pl. 113, eines 

34 H. 8. 3 
4. It was agreed that at this Day, by the Limitation of 32 H. 8. the 
Avowry ſhall be made generally, as was uſually done before; and it he 
does not make Seiſin after this Limitation, then the Plaintiff in Bar of 
the Avowry may allege it, and traverſe the Seiſin after the Limitation, 

uod nota. Br. Avowry, pl. 107. cites 1 M. 1. 
Le. zol. pl. F. In Replevin the Defendant made Conuſance that one L was ſeiſed of 


Fiih m_ & the Land in Fee in which the Diſtreſs was taken, and held the ſame of A. 
and Excepri- as of his Manor of E. by Fealty and other Services, and for the Rent 


on was, be- arrear the Defendant made Cognizance as Bailiff to the ſaid A. It was 


cauſe the objected that the Cognizance was not good, becauſe the Defendant 
ere having alleged that L. held the Lands, he afterwards avows as on the Sta- 


according to tte, Which is not good; for when he meddles with the Name, and ſo 
im, he ought to avow upon him by the Common 
nd, by the Statute; but the Court held that it 
iz. 146. pl. 7. Mich. 31 & 32 Eliz. B. R. 


and yet that Law, and not upon the 


Starute is not vas well enough. Cro. 
purſued 1 a 

thro? the Lucy v. Fiſher. 

whole Conu- | „ 
ſance; for by that Statute in Avowry or Conuſance, the Party need not name any Perſon certain as Te- 
nant of the Land &c. nor make Avowry or Conuſance upon any Perſon certain, and tho' here he has 
not made Conuſance on any Perſon certain, yet he has named a Perſon certain as 'Tenant &c. and fo 
being made neither according to the Common Law or Statute, it cannot be good; ſed non allocatur; for 
if the Statute remedies 2 Things it remedies one, and the Court thought the Conuſance well enough. 


6. A. having a Rever/ion in Fee after an Eftate for Life, deviſed a Rent 

of 41. to B. for Life. A. died, 7 Tears incurr'd, and B. died. B.s Exe- 
cutors avowed for the Rent. On Demurrer Exception was taken, that it 
was not averrd that the Land remained in the Seijjn of the Tenant who 
ought to pay it, or of ſome other who claims from him by Purchaſe or De- 
ſcent, according to the Stat. 32 H. 8. cap. 37. And Anderſon and Walm- 
{ley held it material; but in ſhewing it generally according to the 
Words of the Statute is ſuthcient, without ſhewing How he was ſeiſed, 
he being a Stranger. Cro. E. 547. pl. 20. Hill. 39 Eliz. C. B. Myles 
v. Willoughby. N = „„ | 


(Z) Where but one, and where ſeveral Avowries. 


1. IT is faid that ix Replevin againſt ſeveral, if ſome avow for themſelves 
and for the others, thoſe others cannot plead to the Writ. Thel. 
Dig. 194. lib. 13. cap. 1. S. 10. cites 17 E. 3. 56. 5 = 
2. Where two Coparceners of Land, held by Suit of Court, make Partition, 
and the one aliens his Part to one, and the other aliens his Part to another, 
the Lord may diſtrain which he pleaſes, and avow upon him only; tor 
upon ſeveral Tenants a Man ſhall not make joint Avowry, and it rhe 
one makes the Suit it ſhall diſcharge the other, and he may plead it, 
per Skipwith, quod nemo negavit. Br. Avowry, pl. 69. cites 24 
3. 34. 1 | 
3. A Man may make Avowry for two Heriots 57 two Deſcents in ou, 
end the ſame Avowry, when it is by one and the ſame Seigniory. Br. 
Avowry, pl. 138. cites 27 All, 4. | 7 


4. In 


i " . 
— C has OM mans «„ — 


Avomry. 397 


— c ( 


3 
4 InKeplevin, the Detendant avowed, becatſe there 1s 4 Cuſtom 201th. As where a 


in his Manor, that the Tenants hall chuſe a Beule to collect his Rents and Fo Sowa 
Amerciaments, and that in Caſe the Beadle be not ſufficient, that he ſhall; of 


two Terms, 


diftrain the Tenants for Non-ſufficiency of the Beadles, for the Rent and one is 


aud Amerciaments ; and becauſe ſuch a Beadle was not ſuſlicient of the fornd for the 
Rent, and alſo for Non: ſufficiency ot the Amercement, he avowed the Pee 


and the ober 
taking of an Ox. Cand. As to the Rent, ſaid, there was No ſach Aan ant 


Cuſtom, and as tothe Amercement he was 22 ient, and Exception was he ſhall have 


taken, becauſe he took two 1//ues, where it is of one Ox, and there it 3 
was agreed, that if any of the Iſſues paſs for the Deſendant, he ſhall Id 


| hyve Return, and the Plaintiff was compelled to anſwer to both I 5 here on 
ues; Quod Nota. Br. Avowry, pl. 25. cites 44 E. 3. 13. Rent and 


Fealiy, and 
it is found as above; but where both are found for the Plaintiff, he ſhall recover Damages, and 


otherwiſe not. Ibid. 


s. Tio diſtrain, and one av0ws for Rent due to him, and the other a- 
rows for a thing duc to him, both Avowries thall abate ; tor both cannot 
have Return. Br. Avowry, pl. 6. cites it as agreed 3 H. 6. 44. 

6. Avowry, becauſe the "Plainiff held 20 Acres of him by 20 5. per 
Ann. and Fatty, and for 105. of every Year of 6 Nears being Arrear, 
he avowed ; And per Cur. you ought to conteſs you have been paid 
the reſt, viz. 10s. for every Year of the 6 Years Reſidue of the 
20 8. per Ann. Quod Nota. Br. Avowry, pl. 102. cites 20 E. 4. 2. 

If a Man makes joint Avowries where there are ſeveral Av owries, 
the Av owry hall abate z Quod nota bene. Br. Avowry, pl. 145. cites 


21 H. J. 37. 


g. Lord and Tenant by 3d. if the Tan dies, and the Feme is eu- 
dowed of 1 d. the may diſtrain and avow tor the 1d. and the Heir for 
the 2d. and ſo two Diſtreſſes during che Dower. Br. Avowry, pl. 
139. cites 24 H. 8. 

9. If o Coparceners make Partition, lt give Notice to the Lord, he 
ought to make ſeveral Avowries. Br. Avowry, pl. 111. cites 29 I. 8. 
10. It was refolved by the Juſtices, that an Avowry may be for 


& 


Part of a Rent. 4 Le. 4. pl. 13. Paſch. 31 Eliz. C. B. Anon. 


11. One Avowry may be made upon two ſeveral Titles of Land, tho? 


the Avowry is but for one Rent. 1650. for one Rent may depend upon 


ſeveral Titles. L. P. R. 157. 
12. Tenants in Common cannot join in Avowry, but ought to av. ſe- 1 a 
verally for Rent; Admitted. Carth. 340, 343. Hill. 6 W. . R. + e . ny 


Ward v. Everard. B R. 5 
K . ad- 
| 1 Ld Raym. Rep. 422. Hill. 15 W. z. S. C. & S. P. admitted. —— 5 Mad. 25. Trin. 7 


K Ward v Evans, S. C. & S P. admitted; but Ibid. 27. Arg. admitted, that Lenants in Common 
may join in Avowry for Damage feaſant, and loin Treſpaſs. | 


= — 2 — 
7 


(A. a) Fan in an AV} 


"Rite: mk as that the Heleadant FI 7 kim ſor Homage, 
and after diftrained | h111 for the ſame Cauſe, and the Defendant 
ſama, t Wes Diſtreſs was for Reat Arrear, to which the Plain 
ald, wat Nothing Arreat; & non allocatur; becauſe in Recaption the 
Plan} ought to maintain that the ſecond Diftre; s was for the firſt Catiſe; 
Quad Nota; 3 Aad per Teng and Finch, a Man thali have Recabi. 044 
without Avowry made, and lefure Avorory made, and aiter belk. muin— 
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—— * the Defendant avowed jor the taking of the 10 Beaſts of which the Plains 


7 — Na 


rained that he took lor the firſt Cauſe, and the others e contra. Br 
Recaption, pl. 2. cites 45 E. 3. 4. ; 

2. Hors de Son Fee in Recaption by way of Replication when the Defen. 
dant has juſtified for other Can); Parcel of the Scigniory, is no Plea ; for ng. 
thing ſhall come in Debate in Recaption but only if the ſecond Diſtreſs wy, 
for the firſt Cauſe ; tor if he diſtrains twice tor one and the ſame Cauſe 
he does a Torr, be the firit Cauſe right or wrong. Br. Recaption, pl. 

. Cites E. 3. 7. 
: * 1 a Man ſhall not make Avoury in Recapt ion, or have Return in 
Recaption as in Replevin. Br. Recaption, pl. 3. cites 47 E. 3. J. 

4. Avowry by Tenant in Dower, who pleaded Afﬀfigument of the Dower 
to him &c. he need nut to ſhew the Day of the Afrgnment, Br. Avowry 
pl. 44. cites 1 H. 4. 63. 1 7 

5. And in Avowry by the Heir, he need not to ſhew the Day of the 
Death of his Anceſtor; Quod nota inde. Ibid. 

6. Avowry upon the Plaintiff, becauſe M. held of the Defendant ly 
Fealty, and 20 s. per Ann. which war Lirrear by 10 Tears, and for 4“. 

for the firſt 4 Tears he avowed upon the Plaintiff, who was infeoffed by 
and alleged Seiſin by the Hands of N. and did not fhew if the Arrears were 
in the Time of W. or in the Time of the Plaintiff, and yet well. Br. 
Avowry, pl. 38. cites ) H. 4. 14. 

7. Contra where the Lord purchaſes the Seigniory; for there he ſhall 
ſhew &c. Br. Ibid. 5 | 

8. And it is no Plea that the Plaintiff held by 4 d. per Annum, which 
he proffered without ſaying that the Lord accepted of it, for it he did ac- 
Cepr it he ſhall be excluded ot the Reſt, nora. Br. Avowry, pl. 38. 
canes T4 14 : . | 
9. Avowry was for a Fine for Alienation upon a Cuſtom that every 

Tenant ought to pay a Fine tor every Alienation, and did not ſhew 
any certainty of the Fine, nor allege any Seifen of G. of Clare by whom 
he conveyed, but in E. meſne in the Conveyance, nor he did not ſay that 
the Land was held of G. of Clare, Lord of the Honour aforeſaid, as of the 
Honour of G. for then it may be that it is held of him as of another Lord- 
ſhip or Manor; and for thoſe Cauſes the Avowry was held inſufficient. 
Br. Avowry, pl. 46. cites 14 f. 4 2. „„ 

10. In Recaption, the Plaintiff counted that the Defendant at another 
Time diftrained him for ſuch Cauſe, and after diſtrained him again for 
the ſame Cauſe, ſcilicet, tor 2 8. of Rent Service pending Replevin of 
the firſt taking, ſcilicet, Vi & Armis ac contra Pacem & Statutum, and 
the Defendant demanded Fudgment of the Count, becauſe he did nut count 

that the Defendant made Avowry of the firſt taking ; tor otherwiſe it can- 
not appear if the laſt was tor the firſt Cauſe, & non allocatur; for he 
may aver the firſt Cauſe, and that the ſecond Diſtreſs was taken for the 
| ſame Cauſe, per Bab. & Opinionem Curiæ, and the Writ by him is 
good, contra Pacem & Staturum, bur not Vi & Armis; bur contra 
Newton, for it does not appear at firſt it he who diſtrained was Lord 
or not, therefore it may be well Vi & Armis by him, contra Babbing- 
ton. Br. Recaption, pl. 1. cites 9 H. 6. 1. 


And Ibid. ſays 11, If a Man diſtrains for 2 Oxen, and the Tenant brings Replevin but 


Sce Return of one only, the Defendant may fhew that he took this and another, and 


de Avers in 


Firth. 22. avow the taking of both, and have return of bet, upon the Matter. Br. 


he ſhall have Avowry, pl. 147. Cites 21 E. 4. 6. 
Return of TOE e = 
thoſe which are omitted out of the Plaint immediately upon the Avowry. 


Br. Reple- 12. In Replevin, the Defendant diſtrained 20 Beaſis, the Plaintiff com- 
vin, pl.2". plained but of 10 Beaſts taken &c. and the Inti, was nouſuled, and 


Was, 


by a Grant of the Rent out of the Tenements aforeſaid, whereof the Capiicn 


Leaſe, and did act then aver that the Place where the Caption was, 4s 


was, and for the other 10 of which no Plaint was, and well, but he need 
not make Avowry for more than are compriſed in the Avowry, Quod 
nota. Br. Avowry, pl. 62. cites 14 H. J. 1. 

13. Per Vaviſor, where the Lord himſelf makes Avowry De ſon Tort 
&c. is no Plea but ſhall anſwer to the Tenure ; contra where the Bailiff 
of the Lord makes Conuſance, Br. De ſon Tort &c. pl. 53. cites 16 


H. 7. 3. | 3 
14. A Man made Avowry for Aid for making Sons Knights, becauſe the 


* 
— 


Plaintiff held of him by the third Part 7 a Knights Fee, and ill becauſe 


he does not fhew what is a Knights Fee. Br. Avowry, pl. 114. cites 

13 H. 8. 11. Rs : : 
15. An Avowry is in the Nature of a Declaration, and ought to con- 

rain ſufficient Matter, whereupon he may have Judgment to have a 

Return; but it the Avowry, or any Declaration or Replication &c. 


wants Form, or omits Circumſtances of Time, Place Sc. there the Plea of 
the other Party may ſalve ſuch Impertections, but cannot ſupply De- 


fect of Matter of Subſtance, adjudged. 7 Rep. 25. a. Trin. 42 Eliz. 
C. B. Butt's Caſe. LE 

16. Replevin of taking in C. the Defendant made Conuſance for Da- 
mage feaſant ; the Plaiaritt rep ed, that C. contained Acres (leaving 
a Blank tor the Number) and that he was ſeiſedin Fee of 100 Acres, Parcel 
of the ſaid Common, and ſo preſcribed to have Common in the Reſidue of C. as ap- 
purtenant to the ſatd 100 Acres. The Preſcription was traverſed, and found 
tor the Plaintiff; it was moved that the Plaintiff having lett a Blank 
for the Number of the Acres, non conſtat what the Reſidue were in 


which he preſcribed to have Common, but adjudged per tot Cur. præter 
Williams tor the Plaintiff, becauſe in this Action he was not to recover 


any Land but Damages only, tor the unlawtul taking; beſides it is 


| agrecd on both Sides, that there was a Reſidue of Common, and fo the 


Jury have found, and whether it is more or leſs it is all one, becauſe 


whatever it be, the Plaintiff ought to have Common there. Vel. 146. 


Mich. 6. Jac. B. R. Cope v. Templer. RE 
17. Replcvin, the Detendant avows for Damage feaſant, as in his Free- Nelv. 177. 


hold in Corringam ; the Plaintiff replies zhar he is feiſed of a Meſſuage * 5 
5 | "I = | nfly .—— 
and 14 Acres of Land, and preſcribes for Common in the Place where &C. grownl. 183. 
all Times of the Year, tanquam eid' Metluagio & Terr. ſpectant'. Iſlue Braſcall v. 
thereupon was found tor the Plaintifi, and now moved in Arreſt of Tborold, * 


. ſeems to 


Judgment, that this Bar to the Avowry does not fhew in what Vill the d Tian. 
Meſſuage and Land is, whereto he claims the Common, and ot that Opini- ation of 


on was the whole Conrt ; and altho' it be after Verdict, yet it is Jeotail ; Yelv. 177. 


and ordered that the Party replead. Cro. J. 238. pl. 2. Paſch. 8 Jac. B. 
R. Broxholme's Caſe, Sir John Thorold. 


18. In Replevin, the Detendant avowed in the Right of B. and ſprwed 
that H. held of A. the Father of B. by Hſcuage and Rent &c. and that the 
Seigniory deſcended to B. and jo avowed the taking for 101. Rent for 29 


tears, que cidem a retro flleruut; it was aſſigned tor Error that the Avow- 


ry was ill, becauſe it did 20 /ct forth that all the Rent was due to B. tor 
lome of it might be due to A. the Father; but per Coke it it cannot ap- 


pear that all was due to B. the Son, it would be erroneous, but here 


it doth appear to be all due to him; tor it is alleged that a retro fu- 
erunt to him, and Judgment affirmed. 1 Roll Rep. 50. pl. 19. Trin. 
er on nn uemngt 

19. In Replevin, the Detendant avowed for Rent, and made Ti:lz 


atoreſaid is ſuppoſed per Nomea of all his Land, which was not then iu 
oy 8 W . _ 
our of Leaſe at the Time of the Grant, The Plaintiff was nonfuited, and 


this was moved in Arreſt of the Return, that the AYowry Mas not god, 
_ und 
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pl. 10 Edge- 
| NE or Upon a Demurrer it was objected that the zd Part of a Penny could not 


judged for be taken for it. Sed per Curiam, in the Caſe of Maſham v. Bullen, 
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C— —— 


and ſo held Bridgeman, notwithſtanding that it was alledged that the 
Grant was our of this Land per Nomen; but per Haughton contra, the 
Grant being alleged de Tenementis Prædictis is a ſulſicient Averment 
that it was not in Leaſe at the Time 3 and Dodderidge and Croke ſeem. 
ed to the ſame Intent, and judgment was given accordingly for the 
Avowant. Roll Rep. 422. Trin. 14 Jac. B. R. Fawkner v. Tau kner. 
Cro. C. 1-3, 20. Conuſance was for 208. Part of the Rent of 15 1. Arrear, and for 
88 4 5 401. Parcel of 200 1. Arrear for Nomine Pœnæ, and did not {ay in his 
. e Avowry that he was ſatisfied of the Reſt; and thereſore judgment was 
ingly. given for the Plaintiff, Hutt. 96. Hill. 3 Car. Holt v. Sambach. 
21. In Avowry tor Damage feaſant, the Plaintiff in Bar preſeribed 
for Common to two Acres ot Land, and that he put in his Beaſts tg 
Common there ; upon a general Demurrer the Bar was held ill, becauſe 
he did not fay that the Beaſts were levant and couchant there, and the 
Court heid it ill without ſpecial Demurrer, but agreed that it is cured 
by Verdict. Lev. 196. Mich. 18 Car. 2. B. R. Cheadle v. Miller. 
2 Show. 26. 22. In Replevin the Defendant avowed the Taking for the 3d Part of a 
Penny, Rent due at Michaelmaſs, reſerved upon a Leafe for go Years &c. 


the Avow- Judgment was given tor Damages tound to halt a Farching, and in this 
2 ms Caſe adjudged tor the Avowanr, Niſi &c. 2 Jo. 138. Hill. 31 & 32Car, 
1ould have 2. B. R. Edgcomb v. Burnatord. 5 . 
tender d a | | | | | 

Farthing, and it would have been well enough, becauſe there is no leſs Coin, 


Carth. 444. 23. In Avowries the Commencement of particular Eflates muſt be ſpeun; 


1 8 On as that ſuch a one was ſeiſed in Fee, and demiſed &c. ſo that it may ap- 


judged in PEAT that the Eſtate out of which it was derived is ſufficient to ſupport 
B. R. and it, becauſe that Seiſin in Fee might be traverſed; and any of the meſne 


Judgment Alignments are traverſable. Comb. 476. Paſch. 10 W. 3. B. R. Scilly 
affirm'd in „. Dalby. . FC 8 5 


Parliament, 5 | ; | EO 
2 Ann. -2 Salk. 562. pl. 1. S. C. adjudged accordingly.——12 Mod. 190. S. C. adjudged for the 


Plaintiff accordingly. 


In Replevin the Avowant ſets forth, that he was poſleſs'd for Years, and made an Under-Leaſe to the 


_ Plaintiff, reſerving Rent, which being in Arrear, he diftrain'd. After Nonſuit of the Plaintiff it was 


objected that this Avowry was ill, for that it ſet forth a portals Eſtate for Years, without ſheqvins c 
had the Fee, er the Commencement of the particular Eſtate; but it was held that tho' that were bad, yet ir 
being after a Nonſuit, it was too late; for the Interlocutory Judgment is ſuch on which a Writ of E. 
ror would lie, 6 Mod. 223. Mich. 3 Ann. B. R. Anon. 


—_— — 


— — 


(z. a) Plea in Bar or Abatement. Good. And by whom 
5 — it may be. „ 


1. HERE the Avowry is for Rent reſerved upon Equality of Parti- 
| tion, upon Partition made between two Parcencrs, it is a good 

Plea that there were 3 Parceners, and the Third at the Time of the Partitibi 
was out of the Country, aud came back within Age, and rerenter'd, and the 


other {aid that the Third after releaſed her Hſtate, abſque hoc that ſhe enter d, 
priſt, and the otheis e contra. Br. Avowry, pl. 68. cites 24 E. 3. 
J. 48. 


2. Avowry ihn K. becauſe M. was ſeiſed and held of the Plaintiff, 94s 
gave to T. and K. in Tail, rhe Remainder to their right Heirs, and J. died 
and K. ſur viv, gui he avow'd upoa K. by 2 d. and the Plaintiff [aid 4. 


7 


7 


18 


888 
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Avowry. ; mo! 


IW. infeoffed J. alone, who 3 the Plaintiff, who accepted the Services by 
his Hands; Judgment of the Avowry, Finch and Belk. ſaid he thould 
not have the Fee; for he is a Stranger to the Avorry. But per Thorp, it 
is ſufficient, becauſe he alleges Sciltin by his Hands, and the Plea of the 
Stranger to the Avowry in Form as above, was held good to the Avowry. - 
Br. Avowry, pl. 19 cites 41 E. 3. 25. 

3. And becauſe the Nefendant avow'd the taking of two Sheep for 
2 d. and 16 Oxen for 9d. and brought a Writ for all, he was amerced 
to 208. for exceſſive Diſtreſs. Br. Avowry, pl. 19. cites 41 E. 3. 25. 

4. Avowry upon A. B. who ſaid that at the Day of the Taking F. F. was 


Tenant of Parcel of the Land, and this Plaintiff ſeiſed of the reſt, and held 


by ſeveral Services, and as to the Safin it was by ſouvent Diſireſs. And per 

Belk. theſe ſeveral Tenures go in Abatement of the Avowry, by which 

we pray to be diſcharged of the reſt. Finch ſaid he does not make his 
Concln/ron upun this, but is to avoid the Seiſin by ſouvent Dittreſs, and 
theretore bid him anſwer to this, and of the reſt to take it by Proteſtation, 

by which Iſſue was taken that he paid of his own Free Will, and nor 

by ſouvent Diſtreſs. Br. Avowry, pl. 30. cites 4) E. 3.4 

5. In Avowry againſt three, the one came, and the Plaintiff counted of a But Perle 


Taking in S. The Defendant avow'd in D. abſque hoc that he took in F. and Kirton 


and found for the Plaintiff, and he pray'd Judgment, and the beſt Opi- ntl 


nion was that all is diſcontinued, becauſe the other two Defendants did not one had mads 
ſay any thing, 


nor no Proceſs made nor continued againſt them. Br. Avow- Arzowry for 
ry, pl. 33. cites 49 E. 3. 24. vum and the 


; | | other two 
Proceſs ſhall not be made againſt the others; but as here he made it for himſelf only, and alſo upon 


Plea to the Writ pleaded &c. to have Return, if the Plea paſs'd for him; for without Avowry in this 
Caſe he ſhal] not have Return, and therefore in this Caſe the Proceſs ought to have iſſued againſt the 
other two. Ibid. 15 | 


6. A Stranger to the Avowry cannot plead in Bar to it. Br, Meſne, pl. As where 
12. Cites 39 E. 3. 34. - „ 1 there was 


the Lord may refuſe, and for this Miſchief Proceſs of Forejudging was given. Quod nota. Br. Avowry, 


pl. 6. cites 2 H. 6. 1. 8 


„„ In Avowry for Rent-charge the Plaintiff ſaid that the Grantor had 


nothing in the Land, where the Taking was made before the Grant, and the 
_ Others e contra, and fo to Iſſue, which is in Effect that the Grantor had 


nothing in the Land charged ar the Time of the Gift. Br. Avowry, pl. 
35. cites 2 H. 4. 23. ns 


S8. Avowry upon N. F. for ſeveral Services. The Plaintiff ſaid that 


J. N. held of the Defendant by one Penny for all Services, Ilie F/fate the 
Plaintiff has, which Penny he has paid to the Defendant, ſo ought he to 


avow upon him, Judgment. And the Iſſue was taken, it the Land was 


held by divers Services or not. Br. Avowry, pl. 37. Cites 7 H. 4. 10. 

9. In Replevin the Bailiff made Conuſance, becauſe N. T. held of the 
Lord by Fealty, and for two Shillings Rent arrear made Conuſance upon N. 7. 
and the Plaintiff ſaid that N. T. levied a Fine to V P. and the Lord ſeſed 
of the Services, and after V. P. died ſeiſed, and the Land deſcended to three 
Daughters, ſo ought he to have made Conuſance upon them; Judgment 
of the Conuſauce, & non allocarur ; tor he is a Stranger to the Avowry. 
Br. Avowry, pl. 41. cites 7 H. 4. 28. EE 

10. Exception was taken that a Stranger to the Avowry cannot plead 
in Abatement of it, nor otherwiſe but Hors de ſon Fee, or a Thing which 
amounts to as much, As Re/eaje, and the like, Bur it was agreed per Cur. 
that a Stranger to the Avoury a; plead all manner of Pleas where his Beaſts 
are taken, ſo that he be Party to the Record, where the Avowry 13 ut made 
upon any Perſon certain. Er. — pl. 46. cites 14 H. 4. 2. = 

3 11. In 


| | . | | | | Lord, Meſuc, 
and Tenant, and the Meſne was arrear, and the Lord diftrains the Tenant, and the Tenant offers the Rent, 
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bold of bim. Br. Avowry, pl. 144. cites 21 H. 7. 20. 
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402 Avowry. 


11. In Avowry for Rent- charge, the Plaintiff ſaid that at the Time 
the Gift he had nothing in the Land, Judgment; and the Opinion of 'the 
Court was that it is a good Plea. Horton ſaid he was ſeiſed at the Time 
of the Charge, priſt. Br. Avowry, pl. 47. cites 14 H. 4. 30. 

12. In Avowry the Plaintiff ſa:d that he tender'd the Rent upon the 
Land the Day that the Defendant diſtrain d, and he refuſed. But per 
Cockain, the Tender ought to have been pleaded to have been at rhe ſame 
Dime that he diſtrain'd, and not the ſame Day; tor he may come ſeveral 
times to diſtrain the fame Day, and the Tender ought to be only when 

he diſtrain'd. Nota. Br. Avowry, pl 6. cites 2 H. 6. 1. 

13. It the Lord diftrains for two Rent-Days, and the Tenant offers the 
one, the Lord ought to take it. Br. Avowry, pl. 6. cites 2 H. 6. 1. 

It is no Plea 14, Non-tenure, or Non tenet de illo, is no Plea in Avowry but where, 
2 Sei in is alleged; [and] in Avowry, it the Plaintiff can avoid the 2 
wy is it is ſufficient ; by the beſt Opinion. Br. Avowry, pl. 52. cites 8 H. 
good upon the 6. 16. | 

Diſſeiſee, or 3 

him in Reverſion. Br. Avowry, pl. 43. cites 11 H. 4. 28. ——Br, Nontenure, pl. 20. cites 8 H. 6. 16 


15. In Replevin, the Defendant avowed ſeverally for two ſeveral Jr. 
nures of two Acres of Land upon the Plaintiff as Tenant of Fee-/i1ple, and 
the Plaintiff ſaid, that the Father of the Defendant by the Deed &c. 
whoſe Heir he is, gave to him in Tail to hold by one intire Service ; Judg- 
ment of the Avowry, ſuppoling it to be by two ſeveral Tenures ; and 
per Chaunter, it is not double, that is to ſay, the Tenure of the Fee 
Tail, and the ſole Tenure; becauſe he relied upon the laſt. Br. 4. 
vowry, pl. 8. cites 9 H. 6. 26. = 
Br. Hors de 16. In Avowry Non tenet de illo is a good Plea. Br. Avowry, pl. 
_— - 129. Cites 10 H. 6. for it 7s a good Plea in Ceſſavit; but contra in Avoy- 
8.0 Ti: ry; but Hors de ſon Fee and Seigniory is a good Plea in Avowry. Br. A- 
Hors de ſon vowry, pl. 129. cites 11 H. 4 11. | „ 


Fee. (8) . | | Os | 7 | 
——InAvowry the Plaintiff pleaded Hors de fon Fee and Seigniory; or be may diſclaim if he will; for he 


may do the one or the other; Quod Nota; But ſee elſewhere that he cannot ſay that He adves nt 
This is miſprinted, and fhould be (10) 


17. Avowry upon one as upon his Very Tenant, becauſe he held of him 16 
Acres of Land by 25. and for the 2s. Arrear he avowed &c. The 
Plaintiff ſaid, that he held 32 Acres, that is to ſay, thoſe 16 and other 16 
by the ſame Services &c. abſque hoc that he held the 16 Acres only by the 25. 
and the beſt Opinion was, that it is a good Plea without ſaying Riens Ar- 
rear to the Parcel; Quære, and ſee the Book. Br. Avowry, pl. 124 
. ELM „„ . | 

18. Avowry in two Places in A. and B. the Plaintiff ſaid, that the. 
two Places are in C. and D. and not in A. ana B. and no Plea if he does 
not ſhew which Place is in one Vill, and which in the other; Quod 
Nota. Br. Avowry, pl. 130. cites 20 H. 6. 28. 
19. In Avowry it is no Plea that tbe Plaintiff at another time diſcla m. 
ed againſt the Father of the now Avowant, whoſe Heir he is. Br. Avow- 
ry, pl. 125. cites 27 H. 6. 2. 3 3 3 

20. Avowry upon the Abbot of D. becauſe he held of the Defendant, and 
alleged Scifin in the Grandlather of the Deteadant, and the Plaintiff pleaded 
Confirmation of the Great-Great-Grandfather of the Defendant mage 79 tht 
Abbey of D. and the Monks there ſerving God in Frankalmoign, and 
good, per Cur. becauſe it was ancient Deed ; bur Littleton aud Moylc 
{aid, that it was not well pleaded, becauſe he did not anſwer to the 
deiſin of the Grandlarher., Br. Avon ry, pl. 11. cites 33 1. 6. 22. 


21 In 


„„ 


md — Q n OO 
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Quzre ; tor it was adjourned. Ibid. 
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Avowry. 
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21. In Avowry, the Plaintiff prayed Aid of one who came and Joined, 
and would have pleaded in Abatement of the Avowry, becauſe he alleged 
Heiſin of the Avowry Ly the Hands Fl J. N. and did not fay Then Tenant 
of the Land, and it was awarded by all, that the Avowry was good 
notwithſtanding this, and alſo that the Prayee cannot plead in Abate- 
ment of the Avowry ; Admitted by the Plaincitt, unleſs as Amicus Cu- 
riæ; 9 * Nota; Per Cur. Br. Avowry, pl. 12. cites 34 H. 6. S. 21. 
22. In Avowry, the Detendant in the Replevin made Connſance as 
Bailiff of his Matter, and the Plaintiff prayed in Aid of one W. and he came 
upon SUMMONs ad Auxiliand' and joined and pleaded in Abatement of A- 
vowry, becauſe where he alleges Sci/in of the Services by the Hands of F. P. 
becauſe he did not ſay, Then Tenant of the Land, and per omnes he need not; 
tor it ſuffices in Avowry, Ceſſavit or Eſchear, that he held oſ him &c. and 
the reaſon ſeems to be, becauſe there may be Lord, Meine, and Tenant, and 
this is for the Services of the Meſne, or it may be that the Tertenant had 
made a Leaſe tor Lite, and that the Avowry is made upon him by his 


| Reverſion 3 Quod Nota; but it was ſaid there, that ſeveral Avowries 


were made which ſaid Tunc tenens Terræ &c. and this is the ſureſt 
way it it be true. Br. Avowry, pl. 14. cites 34 H. 6. 21, 
23. It the Tenant infeoffs F.S. and F.S. gives Netice to the Lord; 


and yet the Lord diffrains and avows upon the beoffor, F. S. may join Gra- 


tis and abate the Avowry, tho he be a Stranger; Contrary of a Stranger 
without Notire. Br. Avowry, pl. 15. cites 34 H. 6. 465. 

24. And where there is Lord, Meſne, and Tenant, and the Lord di- 
rains the Tenant, and avows upon the Meſne, the Tenant ſhall not have 
Aid of the Meſne, but the Meine may appear and plead, for he is Party 


ro the Avowry, and this all in Perſon, as it ſeems, and at the firit Day, 
and every Stranger upon whom the Avowry is made may appear Gratis, and 


plead either in Abatement or in Bar, tho' he be not Party to the Reple- 


vin, Br. Avowry, pl. 15. cites 34 H. 6. 46. 


25. In Avowry, the Writ was abated, becauſe zo Place of taking Was 
tut inthe Declaration, and yet the Detendant cannot have Return with- 


out making Avowry, tho” the Place ot taking be wanting. Br. Avow- 


ry, pl. 126. cites 35 H. 6. 40. 


26. Avowty was made, becauſe F. was ſeiſed of 20 Acres of Land, 
and held them of K. the Lord by ſuch Services, and alleged Seijin in NM. the 
Fate of which F. one A. had, and after A. gave the Manor to T. C. now 
Defendant in Fee, and that the ſaid A. then Tenant of the Land attorned 
by a Penny, the Hſtate of which A. the Plaintiff has, and for 200. Arrear 


 ofter the Grant and Attornment he avoπ “,; the Plaintiff ſaid, that H. P. 


was ſeiſed of the Premiſſes in Fee, aud leaſed to the ſaid A. for Term of Life, 


and after H. P. granted the Reverſion to the Plaintiff, and two others in 


Fee, to whom the ſaid A. attorned, abique hoc that the jard 1. was ſeiſed of 
any ot her Eſtate at the Time of the j;r/t Attornment -&c. and this is an ill 


Plea for the one Part, viz. the Grant made to the Plaintiff, and to an- 
other it went in Abatement ot Avowry, becauſe it ought to have been 


made upon both; and the other Matter, viz. the Eſtate for Lite at the 
Time ot the Attornment goes in Bar of the Avowry, and allo there is 


no Privity between F. Tenant and H. P. Tenant, nor any Tenure be- 
tween H. P. and K. the Lord, and therefore held an ill Bar. Br. A- 
vowry; pl. 27. cites 35 H. 6. 51 5 

27. By which Choke changed his Plea, and ſaid, that F. was ſeiſed, 


and after H. P. leaſed as before &c. and atter granted the Reverſion to the 


and held &c. who infeoffed the ſaid H. P. who gave Notice to K. the Lord, 


Plaintiff, aud the Tenaut attorned, ablque hoc that the jaid A. Tenant 


"as ſeiſed of any other Hſtute at the time of the Attornment 3 and per 


4 


Wangf. he ought to traverſe that A, had net the Eſtate of F. Tiuaut; 


28. Where 
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Avowry. 
28. Avowry, Lord and Tenant by Knights Service, the Tenant leaſed 

for Life, rendring Rent, and after granted the Rever/ron to W. in Fee, the 
Tenant attorned, and M. died, his Heir within Age, and the Lord ſeiſed 
him, and for the Rent of the Tenant for Life arrear the Lord avowed, and 
concluded the taking good and Inwful by the Matter, and in the Land ag 
within his Fee and Seigniory, and well without other Conclution ; And 
ſo ſee, that Guardian ſhall avow upon the Le Matter, and not upon his 
Tenant or Very Tenant &c. Boet. ſaid the Tenant did not attorn to the Gran- 
zee, Priſt, and a good Iſſue; for he is a Stranger to the Avowry, who can 
plead nothing but Hors de ſon Fee, or a Thing which amounts to ag 
much, and now he cannot plead Hors de ſon Fee Generally, by rea- 
ſon that the Land is held of the Lord in Chivalry ; but it the Tenant 
did not attorn, it is Hors de ſon Fee as to this Rent reſerved upon the Leaſe 
for Life, Quod fuit conceſſum, and the Iſſue taken ut ſupra. Br Avow- 
ry, pl. 83. cites 38 H. 6. 23. 

But yer 29. Where the Tenant holds by 2d. and the Lord inchroaches 4d. the 

 Thrining the Tenant ſhall nor diſcharge it in Avowry. Br. Avowry, pl. 91. cites 

| — e 5 E. 4. 87. per Danby Ch. J. and Choke J. | 

Avocury by ? : 

the Deed. Br. Avowry, pl. 91. cites 5 E. 4. 87. 


dhe, 4-8 


a. 


In Replevin, 30. Note that Levyed by Diſtreſs is a good Plea in Debt, and in Avow- 


the Defen- } PR; W "= 8 
eee eee And Rien Arrear 1s a good Plea 1 Avowry, Br. Avowry, 


ed upon H. pl. 136. cites 9 E. 4. 27. 


O. a Stran- © 2 
ger &c. as upon his very Tenant, the Plaintiff ſaid, this fame H. O, leaſed to his Feme for Life, by which 
he had nothing but in Fure Uvoris, and prayed Aid of her, and the Aid granted, and after the Plaintiff 
evaived it, and ſaid Rien Arrear the Day of the Taking, and per Newton and Aſcue I. this Plea doth not 
lie in your Mouth who are a Stranger to the Avowry ; for a Stranger ſhall only plead Hors de ſon Fee, 
or a Thing which amounts to as mach. Br. Avowry, pl. 56. cites 22 H. 6. 2. - 
And per tot. Cur. Levyed by Diſtreſs, and ſo Rien Arrear, is noPlea for a Stranger to the Avowry, but 
as here the Plaintiff may have Aid of the Feme, and then they may have Aid of the Leſſor, and then they 
all may plead Rien Arrear, or diſclaim. Ibid. S. C. cited 9 Rep. 20. a. in the Caſe of Avowries. 
Br. Avowry, pl. 144. cites 21 H. J. 20. S. P. 1 


31. Debt upon a Leaſe for Years rendring Rent, a Tender of the Rent 
upon the Land, and Refuſal by the Plaintiff is no Plea; contrary in A- 
vowry. Br. Avowry, pl. 140. cites 14 E. 4. 4. 2 5 

332. If a Man diftrains for my Rent, and gets Seiſin, and I releaſe to 
him, this is no Bar to me in Avowry upon the Tertenant for the ſame 
Rent, for the Releaſe is no Admiſſion of Diſſeiſin. Br. Avowry, pl. 

134. cites 15 E. 4. 8. % 
33. Avowry was made inaſmuch as J. S. was ſeiſed of 10 Acres f 


Land, and held of him by Fealty, and 10s. of Rent of which he was ſeiſed 
as by the Hands of his very Tenant, and had Iſſue A. and ated, and A. 
married the Plaintiff and had Iſſue between them, and after A. died, by 
which he avowed upon the Plaintiff as upon his very Tenant by the Manner; 
and the Plaintiff ſaid, that he held thoſe 10 Acres and other 10 Acres by the 
ſaid Rent of 105. and Fealty, abſque hoc, that he held the 10 Acres only 
by thoſe Services where the Avowry conveyed the Tenancy of J. S. to 
the Plaintiff, which the Plaintiff did nor deny; and per Brian, Choke 
and Jenny this is no good Bar, without /ewing how he came to the ons 
10 Acres, and to the other 10 Acres, becauſe the Plaintiff did not deny the 
Conveyance alledged in the Avowry. Br. Avowry, pl. 100. cites 18 E. 
4. 17. | 
34. Avowry may be made becauſe the Plaintiff held of him 20 Acres of 
which Cc. by Homage, Fealty and Eſcuage, notwithſtanding that he 
does not avow that he held of him as of his Manor; and where a Man 
pleads Fointenancy in Avowry with another not named, he ono ht to ſhew of 
whoſe Gift and How, and it is no Plea it he does not ſay , He 0 
JOY 


jointly with hum; tor otherwiſe he is a Stranger to the Avowry, tor a 


Leiſin was not neceflary before. 8 Rep. 65. a. Mich. 6 Jac. Forſter's Cafe. 


_ 


—_———_— 


* 8 * 4 ” 


Scranger to the Avowry may plead in Abatement of the Avowry made 
upon a Stranger, if he who pleads it be Plaintiff, fo that he be Party 
to the Suit. Br. Avowry, pl. 10 1. cites 19 E. 4. 9. 

35. Replevin of raking his Beaſts in S. in D. the Defendant ſaid that 
S 16 in Z. and made Avowry tor Damages feaſant, to have the Return; 
and per Pigot and Cur. where he ſays that S. is in T. he ought to ſay 
abſque hoc, that is in D. for this Traverſe goes in Abatement of the 
Writ, and fo he did &c. Br. Avowry, pl. 103. cites E. 4. 2. 

36. In Avowry y the Iſſue in Tail for a Rent-charge intailed, a Feoff< 
ment of the Anceſtor of the Land out of which &c. diſcharged of the Rent, 
with Warranty aud Aſſets deſcended 1s no Plea ; for the Avowant is not to 
recover any Rent, tor he js in Poſſeſſion by his Avowry, and ſhall only have 
Return, and therefore is no Bar. Br. Avowry, pl. 79. cites 21H. 7. 
% 16. Fer Yavior |. | 

37. Replevin and Avowry made of Rent-charge granted by Feoffee 
ſeiſed to another Uſe, the Plaintiff pleaded in Bar to the Avowry, a Releaſe 


made by Ceſty que Uſe to Feoffee in Uſe after the Grant of the Rent; and 


per Cur. becauſe the Avowry is made upon the Land, as the Land charged 
to his Diſtreſs, and upon no Perſon certain, therefore every Stranger, who 


| has an Intereſt, may plead in Bar ot the Avowry. Br. Avowry, pl. 61. 


cites 14 H. 8. 4. „ 
38. And that where there are Lord, Meſue and Tenant, the Tenant may 
plead Releaſe made by the Lord to the Meſne, and the Tenant may plead 
that the Lord has granted the Segniory to a Stranger, to whom he has at- 
torned ; and ſee 14 H. 4. 2. the Record of the Caſe ot Glouceſter Fee 
accordingly, that a Stranger to the Avowry without Privity may plead _ 
in Bar ot the Avowry, where it is not made upon any Perſon certain; 
and ſo it is at this Dey, where a Man makes Avowry upon the Land for 
Rent Service upon the Statute of 21 H. 8. and ſo it is put in Ure. 


—_ : 


39. 21 H. 8.cap. 19. F. 4. The Plaintiffs and Defendants in Writs of Re- The Defen- 


plegiare or ſecond Deliverance, ſhall have like Pleas and like Aid Prayers dant avow'd 
(Plas 7 Diſclaimer only excepted) as tho the Avowry Ec. had been after 


on the Sta- 
| rute Intra 
the Order of the Common Law. | Fcodum & 
N | CCC! Dominium 
upon a Stranger; the Plaintiff ſaid Non Tenuit generally, without alleging Tenure de aliquo, and 
traverſed the Tenure alledged, bur ruled ill; and held that he might have all Pleas which he might 
have ar the Common Law, beſides Diſclaimer ; for he might traverſe the Tenure, or plead Hors de 
ſon Fee, but not plead Nontenure generally at the Common Law. Cro. J. 127. pl. 16. Trin. 4 Jac, 
B. R. Paramor v. Chapman. Bn” | = e hs 


450. 32 H. 8. cap. 9. Enacts that No Perſon Sc. ſpall hereafter make any It was reſol- 


Avowry or Conuſance for any Rent, Suit or Service, allege any Seiſin of ved per tot. 


any Rent Suit or Service, in the ſame Avowry or Conuſance in the Poſſeſſion of wes m 


his Anceſtor, Predeceſſor, or his own, or of any other whoſe Eſtate he pretends mut be un- 


to have, above 40 Nears next before the making of ſuch Avowry or Cogniſance. derſtood 
| | Gs. | | 6 | | where the 


Avowant was compelled to allege ſome Seiſin by Force of ſome ancient Statute of Limitation, and this 


was when the Seiſin was material, and of ſuch Force as it could not be avoided in Avowry, tho' it 
was by Incroachment, As in Caſe of a Rent between Lord and Tenant, but in Caſe of a Reſervation or 
Grant of a Rent, there the Deed is the Title, and the Commencement thereof appears, and no Incroach- 
ment in this Caſe ſhall hurt, nor is any Seiſin material; So of a Gift in Tail ſince the Statute de Do- 
nis rendring Rent, there no Seiſin is requiſite, becauſe the Reſervation is the Title and the Commencement 
thereof appears within Time of Memory; and this Conſtruction ſtands with the Letter of this Act, 
the Words whereof are, viz. (No Man ſhall make Avowry and allege any Seiſin &c ) by which it ap- 
rears that this Branch extends only where the Avowant ought to allege Scifin, but when no Sci 15 re- 
cuifite, it is out of the Letter and Intent of the Act, for the Intent is ro limit a Time for the Sciſin, 
in Caſes where Seiſin was required by Law to be alleged, and not to compel ary to lege it where 
rere: 
Falkner v. Bellingham And ſaid that Laches of 100 or 200 Years will not premdice. Ibid. 8 
by Yelverton and Hutton ] ——A Reat me tioned in 2 Act of Parliament. ora Deed 5 1¹ ay ct R.. 
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fererce to an ancient Jenure ought to be ſhewn, and Seiſin proved, and ſo where there is a ſaving of alt 
Rents, tor Nihil certi implicat ; but of a Rent newly created it is otherwiſe. Cro. C 215. Falkner v 
Bellingham. A Bill was brought to be relieved touching a Rent charged by Jill on Lands. 
Defendant pleaded the Statute of Limitations, and that there had been no Demand or Payment in 40 
Years; Per Cur. the Caſe in Coke's Reports on the Statute of H. 8. concerns only cuſtomary Rent; 
between Lord and Tenant and not Rent that commences by Grant, or whereof the Commencement may 
be ſhewn. 2 Vern. R. 235. pl. 218. Trin. 1691. Collins v. Goodall. See Tit. Limitations, (A) pl. 
6. S. 4. and (M) pl. 5. | | 


S.C.citedy 40. The Avowant need not in his Avowry to ſhew Seiſin within 40 
— a. Nears, but it ſhall come in on the other Side, viz. Not ſeiſed of the Ser- 
cited Cro C. vices after the Limitation. 8 Rep. 65. a. cites it as adjudged 14 Eli, 
43.— Hetl. D. 315. [b. pl. 101.] in Warring's Caſe. 

SI. S. C. cited by Harvey J. 


41. There are 2 Diverſities in Law; iſt, that a Stranger to the Avow- 
ry thall plead nothing but Hors de Son Fee, or what is rantamount, and 
this true as to the Pleading any Matter in Bar as to the Avowry ; ba; 
the Right Tenant tho he be 4 Stranger to the Avowry, yet being made 
Party ſpall plead Matter in Abatement of the Avowiy. 9 Rep. 20. b. in 

the Caſe of Avowries. = —— A 
42. Another Diverſity is, When Leſſee tor Life or for Years ſhall hve 
Aid of one who is a Stranger to the Avowry, and when not; for upon 
ſuch general Allegation that ſuch a Stranger was ſeiſed in Fee, and 
leaſed to him tor Lite or Years, he ſhall not have aid, becauſe it would 
be in vain to grant Aid when the Letiee may plead Hors de Son Fee, 
as well as his Leſſor ; but upon ſpecial Matter diſcloſed he fhall have aid 
of His Leſſor, who is the very Tenant. 9 Rep. 20 b. in the Caſe of A- 

vowries. 5 V 

44. Lord and Tenant by Fealty and Rent. The Tenant made a Leaſe 
for Tears, and the Leſſor had done Fealty to the Lord, and paid his 
Rent conſtantly, and yet the Lord diſtrain d the Cattle of the Leſſee for 
Rent, where in Truth none was arrear, and avowed upon a mere Stranger as 
his very Tenant. In this Caſe the Leſſee may allege that his Leſſor was, 
and yet is ſeiſed of the Tenancy, and the Leſſee thall have Aid of his 

Leffor, and the falſe Avowry upon a Stranger ſhall not hurt the Leſſee. _ 
9 Rep. 20. Caſe of Avowries. 


Brownl. 145. 45. The Lord of the Manor avows the taking a Difreſs in the Land 


S. C. but of his very Tenant held of him as of the Manor for Suit of Court; 
8 and the Beaſts taken were the Beats of the Leſſce of the very Tenant who 
Hob. 108. was a Stranger to the Avowry, for which Exception was taken that he 


pl. 131. S. C. ſhould not plead to the Avowry ; but becauſe the Avowry was not made 


ſays it was on the Perſon, but upon the Land according to 21 H. 8. the Court reſolv'd 
1 mat that the Leſſee ſhall not plead any Plea in Bar of the Avowry but Hors 


the Lord 


vill rake the de fon Fee, or Diſclaimer. Mo. $70. pl. 1208. Trin. 13 Jac. Brown v. 


Benefit of Goldſmith. 

the Statute 5 FD N l 1 5 „ 
to avow, as upon Land liable to his Diſtreſs, as here for Rent-ſervice, and fo handle it as a Rent- 
charge, then the Statute is indifferent to both, that the other may defend according to the ſame Rulcs, 
for now the Privity of the Perſon Fenant is removed on both Sides, and the Charge of the Land is on. 
ly in Queſtion. Now where the Avowing was only upon the Land, as in Caſe of cuſtomary Profits, as 
a Fine for Alienation, or a Rent-charge, there the Plaintiff at Common Law might plead any Dit- 
charge, tho' he were a mere Stranger, and had Nothing 1n the Land. Mae: 167. 8. C. cited by 


Foſter J. as adjudged accordingly in Caſe of a Rent- charge.. P. by Raymond ]. Raym. 255 


and ſays, that as by that Statute the Avowant is not tied down to avow upon any Perſon in certain, but 
upon the Land as within his Fee or Seigntory, ſo the Tenant of the Land, by the Equity of that Sta. 
rute, is allow'd to plead any Plea to ſave and diſcharge his Goods from the Dittreſs, and cites Hob 
108. S. C. | | | 


8. C cited 45. The Defendant avowed for Rent, tor that D. held of him by Fexity 
5 ks and Rent, whoſe E-ffate the Plaintiff had. The Plaintiff replied /t D. 
. zafeoffed IV. Who made a Leaſe to the Plaintiff for Life,  abſque hee tha! lg 
had the E/tate of D. Relolved that the Traverſe is void; tor alter e 

| 8 . t 


* — » 


v. Grange. 955 . 
48. In Replevin the Defendant made Conuſance for an Herict as Bailiff Vent. 314. 


Mich. 29 Car. 2. B. R. Ingram v. Bray. 


his Order. 


— 


* ar PR. 


Avowry. 407 
Statute of 21 H.8. the Party is to avow upon the Land, and then it is 
not material what Eſtate the Tenant had, ſo he occupied the Land; but 
betore the ſaid Statute it had been a good Plea, and fo the Statute hath 
changed the Law tor the Traverſe in Pleading, altho' there is not any 
Word thereof in the Statute. Mo. 883. pl. 1238. Trin. 13 Jac. C. B. 
Kingſwell v. Crawley. | | 

47. In a ſecond Deliverance the Defendant. makes Copnizance as Bai- 
liff ro T. M. and fer forth hat . M. Father of the ſaid T. MH. was ſeiſed 
vt the Manor of M. of which the Land in & * is Parcel, and that the 
aid Lands are held by Fealty and certain Rent, and derives the Tenanc 
to $ir A. C. and rhe Seigniory to the ſaid T. M. the Son; and as Bailiff 
to him 2akes Coznizance for Fealty, ut infra Feodum & Dominicum ſua. 
The Plamtiff proteſiando quod non tenet, pro placito dicit that the Defen- 
ant took the Cattle as in the Count, abſque hoc that M. the Father was 
ſeiſed of the Services infra Tempus. The Defendant demurs. Banks, Craw- 
ley, and Foſter reſolved that the Plea was good, tho' no Title was made 
by the Plaintiff or his Maſter. Reve J. waver'd in the Point; but the 
ochers were politive in ir, and Banks gave the Reaſon, That as at the 
Common Law the Tenant might plead any Plea in Bar to an Avowry for 
a Rent-charge, as 8 E. 4. 23. a. is, ſo now, ſince the Stature, the Zerte- 


nant ſhall plead any Plea to diſcharge the Land from the Diſtreſs. 2dly, 


That as the Statute hach always been conſtrued favourably tor the Bene- 
fit of the Lord, ſo it ought ro be for the Benefit of the Tenant. zdly, 
That it is no Reaſon that the Tenant thall have his Goods taken, and 


not uſe all Ways to redeem them, when not Party to the Wrongs. 


Raym. 255. Raymond J. cites Mar. 166. Hill. 17 Car. 1. C. B. Layton 


70 7. F. The Plaintiff replied that A. and B as Bailiffs to the ſaid J. F. at Tothill v. 


another Time made Conuſance in C. B. and ſets forth the Record at large, Ingram, and 
prout patet &c. Upon a Demurrer it was objected that it was ill, be 


» Mod. 216. 

: 5 : - pl 4. In- 

cauſe the Plaintiff did not ſet forth that the Conuſance in the C. B. was gram v. Tot- 
made by the Aſſent of Z. F. For it might be made by a Stranger without hill & Ren. 
his Privity, to which the Court inclined ; ſed adjornatur. 2 Lev. 210. 281. Trevil 
v. Ingram, 


3 | | . . | ſeem all ro 
be 8 C. but S. P does not appear in either.——3 Keb. 785. pl. 36. S. C. & S P. and Judgment for the 
Avowant affirm'd, Niſi.— — Ibid. 829. pl. 59. S. C. & S. P. and the Court, præter Twiſden, agreed 


that the Conuſance being pleaded in Hæc Verba, it is well enough; for the Conuſance appears to be by 


49. Plaintiff in Replevin may plead Riens in Arrear, or any other 


Plea, tho? he be a Stranger, and doth not make any Title to the Land. 


Reſolved. Raym. 258. Hill. 30 & 31 Car. 2. C. B. Johnſon v. 
Grant. „ OM 


50. In Replevin the Defendant avowed, and ſhewed that A. B. was 


 feijed in Fee, and made a long Leaſe rendring Rent, and convejed the Rever- 


ion to the Plaintiff, and for Rent arrear he diſtrain d. The Plaintiff re- 
plies that A. B. was ſeiſed of one Moiety, and C. D. of the other, betore this 
Leaſe; that C. D. died ſeiſed of the one Motery, and this deſcended to 
his Son, and that the Plaintiff had conveyed the other Moiety to 7. D. by 
Leaſe and Releaſe, and traverſes, Abſque Hoc that the Plaintiff was ſeiſit 
in Fee ad aliquod Tempus after the ſaid Conveyance &c. "The Avowant 
denturr'd, becauſe the Plaintiff wade ao Title to himſelf, and that he ought 
tO have traverſed Abſque hoc that A. B. was ſeiſed in Fee Tempore dinu;- 


/tonis, and of ſuch Opinion was che Court, and adjudged tor the AVO, ] . 


ant, Nili; yet here the Plaintiff had contels'd aud avoided rhe Title 
made by rhe Avowan:. Skin. 402. pl. 36. Mich. .s W. & NI. in B. K. 
Fuller's Cafe. a 5 

| 51. Le- 
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51. Defendant in his Avowry pleads that the * * belong to @ 34 Per- 
ſon, and not to the Plaintiff, and therefore prays a Return. The Plain. 
tiff demurs; for on the Avowant's own Shewing he ought not to have 
Return, having admitted the Property of the Beaſts to be in another; 
but Judgment was for the Demandant; for the prior Poſſeſſion was in 
him, and he has Right againſt all but the right Owner, and the Plain. 
tiff by his Demurrer has admitted he has no Property in them. Cumb. 
477. Paſch. 10 W. 3. B. R. Barret v. Scrimſhaw. 

52. There can be 30 General Iſſue to an Avowry, but ſome ſpecial 
Point muſt be traverſed ; per Holt Ch. J. 2 Salk. 562. Paſch. 10 W. z. 
B. R. Scilly v. Dalby. 5 

53. 11 Geo. 2. cap. 19. Enacts, That whereas great Difficulties often ariſe in 
making Avowries or Conuſance upon Diſtreſſes for Rent, Duit-Rents, Reliefs 
Heriots, and other Services, it ſpall and may be lawful to and for all Defendants 
in Replevin to avow or make Conuſance generally; that the Plaintiff in Re. 
plevin, or other Tenant of the Lands and Tenements, whercon ſuch Dif. 
rreſſes were made, enjoyed the ſame under a Grant or Demiſe at ſuch a 
certain Rent during the Time wherein the Rent diſtrained for incurrd 
which Rent was then and fill remains due; or that the Place where the 
Diſtreſs was taken was Parcel of ſuch certain Tenements held of ſuch 

Honour, Lordſhip, or Manor, for which Tenements the Rent, Relief, He. 
riot, or other Service diſtrain d for, was, at the Time of ſuch Diſtrejs, and till 
remains due, without further ſetting forth the Grant, Tenure, Demiſe, 
or Title of ſuch Landlord, Leſſor, or Owner of ſuch Manor, any Law or 
Uſuage to the contrary notwithſtanding ; and if the Plaintiff in ſuch Action 
ſpall become Nonſuit, diſcontinue his Action, or have Fudgment given 
againſt him, the Defendant in ſuch Replevin ſhall recover double Coits of 
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1. A Vowry for a Heriot after the Death of F. S. his Tenant heriotable. 
uu” The Plaintiff ſaid that J. S. infeoffed him, abſque hoc that he died 
ſeiſed of the Land, & non allocatur; for he ſhall ſay abſque hoc that he 
died his Tenant ; for it may be that he leaſed for Lite, or made a Gift in 
Tail, or that he is Lord himſelf. Br. Avowry, pl. 142. cites 44 E. 
Fo are all i 2. . Avowry for Rent and Service as Lord in Tail, the Tenant may mae 
the Edi- Proteſtation that he holds by * Fealty only, and that where the Defendant 
2 avows as Lord in Tail, he has the Scigniory in Fee; Judgment of the 
but the Avowry. Br. Avowry, pl. 143. cites 46 E. 3. 19. 

Vear- Book is (Frank-almoigne.) 


3. Avowry for 20 8. of Rent-ſervice. The Plaintiff ſaid that he held by 
105. abſque hoc that he held by 20s. and as to the 105. Riens Arrear, and 
to the other 10 s. Nient ſeiſi, unleſs by Coertion &c. and an ill Traverſe; 
for this implies double Matter, by which the Traverſe was ouſted, and the 
reſt of the Plea ſtood. Quod nora. Br. Avowry, pl. 121. cites 30 

H. 6. 5. 61.1... 

4. In Avowry for 105. the Tenant replied that F. N. Lord of B. Oue 
Eſtate the Tenant has in the Seigniory, by Deed, which he fhew'd, confirm'd 
to W. F. then Tenant, Olie Eftate the Tenant has in the Tenancy, to hold by 
Fealty and j d. &c. and the Detendant rejoined that the Tenant and his 


Anceſtors 


Avowry. 5 


Anceſtors have held of him and his Anceſtors time out of Mind &c. by Ho- 
mage, Fealty, and 105. as above, abſque hoc that he has the Eſtate of F. N. 
Et non allocatur ; for he ought to traverſe the Confirmation, or that he who 


confirmed had nothing in the Seigniory at the Time of the Confirmation, or 
that V. S. did not hold of him at the Time &c. and fo he did at laſt; quod 


nota per tot, Cur. Br. Avowry, pl. 120. cites 30 H. 6. 9. 

5. In Avowry for Damage feaſant in 2 Acres, Parcel of 1000 Acres, of 
which the Plaintiff was ſeiſed in Fee, the Plaintiff ſaid that the Place was 
Parcel of 800 Acres, of which he himſelf was ſeiſed, abſque hoc that the Plate 
was Parcel of the 1000 Acres, and no Plea ; for he ought to traverſe that 
this was not the Soil of the Defendant, and nor to traverſe if it be Parcel 
of the 1000 Acres or not; for it may be no Parcel at one Time, and be 
Parcel at another Time. Quod nota, Br. Avowry, pl. 92. cites 5 E. 

117. | 7 
? 6. In Replevin, the Lord avow'd for Fealty, and 2 d. Rent, payable 
at Chriſtmas and Eafter ; the Plaintiff ſaid, that he held by Fealty, and 


234. Rent, payable at Midſummer, and not at Chriſtmas and Eaſter, and of 

| this Riens Arrear, and as to the Fealty he tendered, and the Defendant re- 
fuſed, and there the Defendant ſhall not reply to the Riens Arrear, but 
ſpall maintain the Avowry that it is payable at Chtiſtmas and Eaſter or not, 
and fo an Iſſue tendered which ſhall not be tried, and as to the Fealty 


when it is tendered and refuſed, the Defendant cannot diſtrain for it 


after without Requeſt firſt made, and this ſhall be made to the Perſon 
of the Tenant, and not upon the Land. Br. Avowry, pl. 106. cites 21 


E. 4. 16. _ | 
J. The Defendant avows, that one being ſeiſed in Fee mage a Leaſe to 


him, and that he took the Beaſts Damage feaſant. The Plaintiff pleads 


in Bar, and maintains his Declaration, and zraverſes the Leaſe, upon 
which the Avowant demurs, and adj 
182. Mich. 13 Jac. Hyen v. Gerrard. 


8. The Defendant avowed, for that the King was ſeiſed 4 a Manor, and 
| oſpop, reſerving 

33 J. yearly Rent, that the Biſhop granted this Grange to the Anceſtor of the 
Avowant, in which there was a Clauſe, viz. that if the Grantee or his 
Hieirs ſhould bs legally charged by Diſtreſs, or with any Rent due to the 


a Grange Parcel thereof, and granted the Inheritance to a 


King Sc. then they might enter into B. and diftrain till he or they be ſatis= 


fed; that afterwards the Grantce and his Heirs, upon a Bill againft them 
in the Exchequer, were decreed to pay the King 41. per Ann. as their Pro- 
portion, by reaſon whereof he entered into B. and diſtrained, and ſo 


juſtified the taking; the Plaintiff rep/zed in Bar to this Avowry &c. and 


. traverſed that the Defendant was legally charged &c. Upon a Demurrer 
the whole Court held this Traverſe ill, and Judgment was given for 


the Avowant. 2 Mod. 54. Trin. 27 Car. 2. C. B. Calthrop v. 


Heyton. | Sa pes TIE 
9. In Replevin, the Defendant avowed taking the Goods as his own pro- 


per Goods, Plaintiff demurred, becauſe he did nat traverſe the 2 
the Plaintiff. And per Cur. this ſeems to be ſufficient; for the 


rin. 


of che Plaintiff muſt be proved. Comyns's Rep. 247. pl. 137. 


2 Geo. 1. C. B. Loveday v. Mitchel. 


SMC 


judged a good Traverſe. Brownl, 


eten- 
dant cannot conclude to the Country, but the Plaintiff ought to re- 
ply, and upon that Replication Iſſue thall be joined, and the has 05024 
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(D. a) Traverſe. Of what. 


1. IN Replevin, the Defendant avowed upon the Plaintiff for certain Ser. 

vices, and the Plaintiff ſaid, that he held of one A. who held over 

of the Defendant by the Services aforeſaid ; Judgment of the Avoyry . 

And per Marten, he ſhall rake Traverſe, ab/que hoc that he held of hin 
immediately, and fo the Matter of the Plea is good; for it is confefled 

that he cannot diſclaim in this Caſe where there is Lord, Meſne and Te. 

nant, and the Lord avows upon the Tenant where he ought to avoy 

upon the Meſne, but ſhall plead the Matter; for he holds of the Defen. 

dant by a Meſneſo that he cannot diſclaim. Br. Avowry, pl. 9. cites 9 H. 

5. 27. „ 

Br. Avowry, 1 Replevin of taking the 24th Day of Atguff, Anno 17 &c: the Defen. 
pl. 55. cites ant avowed for Amercement for Non-feaſance of Suit of Coart, which 
S. C. but Plaintiff owed to the Defendant at his Court of N. and that he was 


* ſummmoned to be there the firſt Day of September, Anno 11 &c. and did 


| that the A. not come, and was amerced to 20s. and avowed for the Amercement, abſque 


Cowry * Hoc that he took them the 247 Day of Aug uſt, prout &c. and the Illue 
3 was accepted, and yet per Newton Ch. J. and Paſton J. the Traverſe cught 
ment, for it 10 be, ab gue hoc that he took them before the ſaid firſt Day of September, r 


| ought to have if he took them any Day before the firſt Day of September he did 


been made for wrong, for he cannot diſtrain for Suit before the Court; Quod nota 
not doing the bene. Br. Traverſe per &c. pl. 93. cites 21 H. 6. 39, 40. 


Suit. Br. 


Avowry, pl. 


55. cites 21 H. 6. 39. 


3. In Replevin, the Defendant ſaid, that F. P. was ſeiſed in Fee of 
the Manor of O. and W. P. was ſeiſed of 20 Acres of Land in Fee, of 
which the Place where &c. is Parcel, and held of F. P. as of the Ma- 
nor aforeſaid by Fealty, and to be Bailiff, and to anſwer the Profits of it, 
of which Services &c. and that F. P. leaſed the Manor to T. C. for Term 
for Life, and the Tenant attorned by Virtate cujus Seiſitus &c. the Eſtate of 
which P. D. the Plaintiff has, and at ſuch a Court the Plaintiff was 
choſen Bailiff of the Manor fot one Year, according to the Cuſtom, and the 
Plaintiff refuſed, by which the Defendant as Bailiff of the ſaid Z. C. a- 
vowed the Taking upon the Plaintiff as upon the very Tenant of the ſaid 
T. C. his Maſter by the Manor. Markham ſaid, Richard and Robert 
were ſeiſed of the Land &c. before the Taking, and leaſed to the 
Plaintiff for Term of Vears, Virtute cujus he was poſſeſſed &c. at the 
Time of the Taking, ab/que hoc that he had any thing in the Franktene- 
ment at the Time of the Taking, and an ill Traverſe, per Cur. Ful- 
thorp ſaid, the Traverſe ſhall be, abſque hoc that he had the Eſtate of 
the ſaid J. P. at the Time of the Taking; Bur Porting. ſaid; No; 
for it may be that he is a Diſſeiſor, and then he has not his Eſtate; 
Quezre inde ; but the Traverſe was taken after, abſque hoc that he was 
ſeiſed in Fee at the Time of the Taking, and then well. Br. Avowry, 
pi. 58. cit and. 6 26 - 

4. Avowry upon Replication of taking in S. the Defendant made Conte 
ſance as Bailiff of A. for a Seigniory and Rent Arrear, by which he took in 
D. and impounded the Diſtreſs in S. and the Plaintiff the ſame Day 
| broke the Pound, and took out the Beaſts, and the Defendant took them in 
F. aforeſaid, and a good Plea, without traver/ing the Place where &c. 
for the Detendant has juſtified two Takings. Br. Avowry, pl. 13. cites 
H. 6. 18. | 

"*; Avowry for Tenure of 2 Acres by 20 5. the Plaintiff ſaid, He. - 

| | [4 


„„ 


— 


Avow ry. : 


—— IK — , 


5204 hoſe 2 Acres, and 2 other Acres by 125. abſque hoc that he held the 


2 Acres by 20 s. and well, per Brian, and he cannot do otherwiſe ; but 
Keble e contra; for the Quantity of the Services may be taken by Proteſt a- 
tion, and traverſe that he did not hold the two Acres only; Quere. 
Br. Avowry, pl. 87. cites 8 H. 5. 5. | 

6. In Avowry; the Defendant alleged Seiſin of Homage, Fealty and 
Rent, and for the Rent Arrear he avow'd, there the Plaintiff cannot tra- 
werſe the Seiſin of the Services but only of the Rent; Quod Nota; by 


which he did fo, and took the Se:/in of the Services by Proteſtation ; Quod 


Nota. Br. Avowry, pl. 1. cites 26 H. 8. 1. | 
7. In Replevin, the Detendant made Conuſance as Bailiff to T. S. for a 


| Rent-Charge ; The Plaintiff rep/ied in Bar, that the Defendant took the 


Diftreſs wit hout the Privity er Command of T.S. and that ſuch a Day 


| L S. had firſt Notice thereot, and immediately diſavowed the Taking. 


pon Demurrer it was adjudged, that this Replication is ill, for he 
ſhould have traverſed the being Bailiff. 3 Lev. 20. Paſch. 33 Car. 2. 
C. B. Dobſon v. Douglas. 


8. In Replevin for taking his Horſe in a certain Place called the 


Common Marth, the Defendant pleaded that he took it in a Place called the 


Plott, and traverſed the Taking in the Common Marſh, Unde petit Judi- 


cium de narratione &c. and pro Retorno habend' he made Conuſance un- 


der his Maſter's Command for Rent Arrear. The Plaintiff replied in Bar 
of the Conuſance, and traverſed the Seiſin alleged in his Maſter ; Per 
Cur. the Traverſe of the Place is only in Abatement, and the making 
Conuſance Pro Returno habendo is right; for otherwiſe he could nor 


have a Return and Damages, bur the Plaintiff ſhould not have traverſed 


the Matter of this Conuſance. 1 Salk. 93. pl. 1. Paſch. 2 W. & M. in 
B. R. Foot's Caſe. . F rat, 


9. In Replevin, the Defendant avowed, for that W. R. was ſeiſed, 
and made a Leaſe to him tor one Year, and ſo juſtified the Taking &c. 


ſeiſed &c. bnt before he made a Leaſe to the Defendant he made another to 


tiff traverſes the Leaſe of the Detendant it is good upon a general De- 


murrer, being only in the Nature of a double Plea, but upon a ſpecial 
Demurrer it is naught. 3 Salk. 353. pl. 4. Paſch. 9 W. 3. B. R. Anon. 


10. In ſome Caſes the Defendant in Replevin alleges Property in himſelf 
or another, with a direct Traverſe ; and in ſome Caſes the Plea is, that 
the Property is in the Defendant, and not in the Plaintiff, which is tan- 
tamount to a Traverſe; for the Words (et non) make a Traverſe ; and 
per Cur. it will be good borh ways, and there ſeems to be no Difference, 


| tor the Defendant might have pleaded Property in Abatement or in Bar, 


Damage feaſant. The Plaintiff replied, that true it is, hat N. R. was 


the Plaintiff, which is till in being and not determined; if the Plain- 


and it would have been good without a Traverſe, and Iſſue ſhould have 


been joined upon that, and therefore making Conuſance or Avowry 
that the Property is in himſelf ſeems to be ſufficient. Comyus's Rep. 


247. pl. 137. Trin. 2 Geo. z. Loveday v. Solomon Mitchell. 


ꝶ—— IS 7 * 


— 


k raverſed 3 


1. IN Replevin the Delendant avowed, and alleged eiſin of the Rent 
| by the Hands f the Plaintiff, it is a good Plea that be never was 
ſeiſed by his Hands ; tor the n in Avowry is traverſable, and it 7s #7 
E/loppel for the Detendant to AH Grant of the Seivices made to him U 
. Fins 


(FE. a) Where the S, and where the Tiyure ſhall be 
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Fine and Deed of the Plaintiff, by which he attorned of. the Fealty and ot her 
Services due, becauſe the Services are not expreſſed. Br. Avowry, pl. 6). 
cites 24 E. 3. 26. 50. 

2. In Treſpaſs the Defendant juſtified, becatſe the Plaintiff held of F . 
by Fealty, one Mark, and 4d. and the Defendant as Bailiff of F. N. diſc 
trained for the Rent of one Near, and alleged Seijin &c, and the Plaintiff 
ſaid that he held by the Rent of 4 d. and Feaity, abſque hoc that he holds by 
one Mark, proitt &c. And per Cur. he may traverſe the Tenure in Tre/. 
paſs, tho Seiſin be alleged; contra in Avowry. Note the Diverſicy. Bur 
in Treſpaſs it is not good; for he ſhall ſay abſque hoc that he holds by one 
Mark, Fealty, and 4d. by which he ſaid ſo; for the Defendant did not 
ſuppoſe that he held by one Mark only. Br. Avowry, pl. 115. Cites 10 
| H.6 3. 
But it is no 3. In Avowry it is no Plea that he holds of F. N. abſque hoc that he 
Plea that be holds of the Defendant; for he ſhall not traverſe the Tenure; but he ma 
bolds of F. N. : | Sx | - nl ; 7 
abſque hoc WW that Hors de ſon Fee, or diſclaim. Br. Avowry, pl. 116. cites 10 
that the De- H. 6. 6. | | 

fendant «vas 


ſeiſed by the Hands &c. Br. Avowry, pl. 116. cites 10 H. 6. 6. — But abſque hoc that he was ever ſeiſed after 
the Limitation, is a good Plea; per Cur. Note the Diverſity. Br. Avowry, pl. 116. cites 10 H. 6. 6, 


Br. Traverſe 4. Avowry, becauſe N. B. held certain Land, of which &e. of one J. B. 
$6 _— as of his Manor of F. by Homage, Fealty, and Eſcuage. The Plaintiff 
S. C ſaid that he held of the Lord by a Half-penny and Fealty &c. abſque hoc 
that the Lord was ſeiſe of the reft of the Services, vis. Homage and E/- 
cuage &c. Littleton J. ſaid, you ought to traverſe the Tenure by Service 
of Chivalry ; for if he denies not the Tenure, the Homage and Eſcuage is 
incident, though he was never ſeiſed. Br. Avowry, pl. 96. cites J E. 
4. 27. =D | | 7 | 
? 7 But Seiſin of Homage may be traverſed in Avowry for Tenure by Rent 
and Homage; for this is Socage, to which Homage is not incident; con- 
1 trary to Knights Service. Ibid. 3 5 
Yue the 6. If a Man #ncroaches Service of the ſame Nature as the Tenure is, As if 
for dba z. 4 Man holds by 12d. and the Lord incroaches 28. there he ſhall tra- 
Plain} verſe the Seiſin. Br. Avowry, pl. 96. cites J E. 4. 27. 
bolds of him 7. But where he incroaches a Thing of another Nature, as if upon 
by other Ser- Socage Tenure he incroaches Service of Chivalry, there the Tenure 
vices than ſhall be traverſed, and not the Seiſin. Ibid, _ 


are due, as : . | 5 

Fealty, Rent, and Suit of Court, and alleges Seiſin of all, and for the Rent atrear avows, where the true 
_ Tenure was by Fealiy and Rent only. In this Caſe the Tenure of the Suit is not material, becauſe it is of 
other Quality and Nature, and the Tenancy originally was not charged with any Service of ſuch Nature 
as Suit is, and ſo the Tenure is traverſable; but if the Rent was 28. a Year, and the Lord gets Seiſin 
df 3s. without Coercion of Diſtreſs, there, becauſe the Tenancy is charged with Service of ſuch Na- 
ture, and it is not to be preſumed that the Tenant would voluntarily pay more than he ought, there the 
Seifin in Avowry is traverſable, and not the Tenure. 9 Rep. 33. a. Paſch. 42 Eliz, C. B. Bucknall's Caſe. 
Cro. E. 799. pl. 49. S. C. the Jury found the Tenure by Fealty and Rent only, and not by Suit of 
Court; and the Court held that it was found againſt the Avowant ; for in an Avowry all the Tenure al- 


* 


leged is material, but in Treſpaſs or Reſcous it any Part is found it is ſufficient. 


8. And in Avowry upon Tenure of two Acres by two Pence, the Tenant 
may ſay that he holds the one Acre only by 2 d. abſque hoc that he held two by 

24, Br. Avowry, pl. 96. cites 7 E. 4. 27. 3 
9. Aud per Pigot, this Caſe was adjudged that where a Man avows 
for Tenure of a Hawk and Fealty, and the other ſays that he holds of him 
by Fealty and a Horſe, and traverſes the Sei/in of the Hawk, this was held 
no Plea ; for he oughr to traverſe Abſque hoc that he holds by Fealty and 
a Hawk; tor this is of another Nature than the firit Seiſin was, and ſo 
above he ought to traverſe the Tenure, and not the Seiſin. But Jenny 
and Danby Ch. |. held that he ought to traverſe the Seiſin, well ys 
* 


— 


0 — — — 2 : ds * — = * 
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| Avowry. 


i 8 C-, 


And Brooke ſays that the beſt Opinion of the Court was with Catesby, 
Litcleron, and Pigor, as it ſeems. Br. Avowty, pl. 96. cites J E. 
27; 
» _ In Replevia the Defendant avow'd for Fealty aud 20 6. Rent. The 
Plaintiff ſaid that he held Ly 2 4. for all Services, and as to the reſt Net ſeiſed, 
unleſs by Coertion of Diftreſs. Jenny ſaid, you ought to ſay abſque hoc 
that he holds by 28. but Brian ſaid No, the Seitin ſhall be traverſed in 
Avowry, and not the Tenure. Br. Avowry, pl. 99. cites 12 E. 4. J. 
11. Where the Plaintiff confeſſes the ſame Tenure as is in the Avowry, and But where 


of the ſame Nature, but be holds by leſs Rent, there the Plaintiff ſhall an- in the prin- 


ſwer to the Serfin ; bit if the Defendant avow's for Service of Chivalry, and R N 


Replevin 


_ the Plaintiff ſays that he holds in Socage, there he ſhall traverſe the I enure the Defen- 
and not the Seiſin; per Nele J. And per Brian Ch. J. this is a good Di- dant avowed 
verſity. Br. Avowry, pl. 104. cites 20 E. 4. 16. ; | 


becauſe the 
Defendant 


held of him one Acre by Homage, Fealty, and Eſcuage, and 2 s. Rent, and alleges Seiſin by the Hands of ths 
Plaintiff as his very Tenant &c. and for 25. Arrear at Eaſter he avowed. Vaviſor ſaid Advocare non - 
for you hold this Acre by Fealty and 2d. of «hoſe Services &c. abſque hoc that you bold of us by Homage, 
Fealty, and Eſcuage, and 2.8. Rent, modo & forma & Per Huſſey, you ought to travetſe the Seiſin, 


and not the Tenure as here; for the Eſcuage made the Knights Service, and the Detendant has alleged Sei- 
ſin of the other Services, and not in the Eſcuage, therefore he ſhall traverſe the Sciſin of them, viz. of the 
28. and of the Homage; for all this may be Socage, and therefore he traverſed the Seiſin of that 
which made the Socage Tenure, but not the Services of that which made the Service of Chivalry, 


And per Huſſcy, in Avowry for Tenure by 10 dJ. and alleges Seijin &c. the Plaintiff may ſay that he holds of 


him by a Flawk, abſque hoc that he holds by 10 d. and not anſwer to the Seiſin; quod Brian conceſſit 
Ibid. . Kia | 5 . e nc 


12. In Replevin the Defendant alleged that the Plaintiff” held by Fealty 
and 55. Rent, and Suit of Court, from 3 Weeks to 3 Weeks &c. and by 
plowing his Land two Days in the Tear, and by 1d. of Aid, and alleged. 
Serftn, and for Arrear of the Land and the 19. of Aid he avow'd. Briggs by 
Proteſtation ſaid that he did not held Ly the Rent of 5 s. but held by Fealty and 


14, Rent, and Suit of Court twice a Tear, viz. ſuch a Day for all Services, 
abſaue hoe that he hulds to plow his Land, or was ever ſeiſed of 19. of Aid, 


and of Suit to his Court, prout &c. and it was agreed that the Proteſta- 


tion was well taken, becauſe rhe Defendant did not avow for the Rent 


* 


cites 21 E. 4. 64. T F 
13. And note that of ſuch Things whereof he confeſſes Parcel in the Put where 
ſame Teuure, he ſhall nor traverſe the Tenure, but antwer to the Poſſeſ- be ce 


. 5 i | nothing of it 
non or Seiſin of it. Ibid. , in the ſame 


Og OE | | Tenure, then 
not withſtanding the Sciſin of it before, he may traverſe the Tenure. IDid.—-.4s where a Man Hell- 
by Fealty and a Horſe, and the Lord avorus for Rent or Suit, the Plaintiff may ſay that he holds by the 


mentioned] in the Proteſtation; per Choke J. Br. Avowry, pl. 108. 


realty and Horſe, abſque hoc that he holds by Rent or Suit, and not anſwer to the Seifin, becauſe the 


Incroachment of another Thing, by which the Tenant does not hold, is void, and the Seiſin of it is 
void; but contra of Incroachment of ſuch Thing by which the Tenant holds in Faet; As where he 
holds by Suit once a Year, and he incroaches from three [Weeks] to three Weeks, or it he holds by 2 d. 


and he incroaches 8 d. in thoſe Caſes he ſhall anſwer to the Seifin, Note the Diverſity. Ibis, 


14. Avowry «pon a Stranger to the Replication. The Plaintiff would For where 
have traverſed the Tenure, and was not ſuffered, becauſe he was a Stran- they de nor 
ger to the Avowry, and ſo it ſeems that the Avozry was made upon the *""** 5 — 
Perſon, and not upon the Land, as by the Statute 21 H. 8. bur it does not , 775 Fe. 
appear, becauſe it is ill reported, and in Avowry he allzzed Teatre bj ci c Cit 
Homage, Fealty, and Eſcuage, and 205. Rent, and tor the Rent arrear her, ,, wid 
avow'd &c. and the Prayee ſaid that he holds by Homage, Feaity, and 20 s. OY 5 
Rent, al ſqule hoc that he holds by Homage, Fealty, Eſcuage, and 20 5. Rent, 3 | 
and no Plea, without ſaying, and as tothe Rent Rien arrear, and then a good Toure is 


Plea to traverſe the Tenure as above. Br. Avowry, pl. 2. cites 26 H. 8. 6. troverlabte, 


. 5. 
But euere they agree in Tenure, but not in the Parce!s or Seiſen, there the Seiſin is traverſable, and not 


the Tenure. Note the Diverſity. Ibid. ” 
5 N 15. But 
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' p. 15. But where a Man holds by Rent and Service of Chivalry, and 15.7 
GC, 8 a Lord and his Anceſtors have becn always * of the Rent, but not of the 
n Ire] Homage nor Ward; yet it the Ward falls, he ſhall have the Ward of the 
Opinion of Heir; for the Seiſin of the Rent ſuffices to be ſeiſed of the Tenure, as to 
Brooke this Purpoſe. But Brooke ſays otherwiſe it ſeems of making Avowry. Br. 


ſcems not Avowry, pl. 96. ſays it was held by the Juſtices of both Benches, Paſch. 


to be Law; 
for the Caſe 7 E. 6. . : | 
of the Ward 16. It was ſaid that Anno 23 H. 6. it was held by all the Juſtices, 


is the ſtron- that in Avowry Ungues ſeiſie generally of the Services is no Plea, bur ſhall 
ger Caſe. be compell'd to traverſe the Tenure. Br. Avowry, pl. 56. 
17. But unques Seifie, generally of ſuch a Parcel of the Services after the 
Limitation, 18 a good Plea, Ibid. 
18. Or unques Seifje of the Services by his Hand is a good Plea. Ibid. 
19. But per Priſot, if a Man incroach 20 s. upon me by Coertton of Diſ. 
treſs, who do not hold of him, I ſhall not avoid it by ſaying that the Seijin 
3 by Coertion of Diſtreſs, but Hall be compelled to traverſe the Tenure, 
20. But where it is a Tenure by Fealty, and the Lord incroaches Rent, 
he ſhall /ay that he holds by Fealty only, and as to the Reft ſeiſed by Corr- 
tion of Diſtrefs. Ibid. „ 
21. In Replevin &c. the Defendant jaſtiſed the Taking &c. for that 
the Locus in quo Sc. was the Freehold of C. and that he as Servant took 
the Cattle there Damage feaſant; the Plaintiff replied, that long before 
C. was ſeiſed, one F. S. a Stranger was ſeiſed, and ſo conveyed a Title to him. 
ſelf from F. S. but took no traverſe to the Freehold alledged in C. 
The Court held clearly, that the Plaintiff ſhould have traverſed the 
Freehold of C. and Williams J. ſaid it thould have been thus, (viz.) 
abſque hoc, that the ſaine was the Freehold of C. Tempore Captionis, and 
1 for the Avowant. Bulſt. 48. Mich. 8 Jac, Ponipier v. Cham- 
| berlaine. 5 5 1 
Brownl. 172. 22. Avowry ſet forth that C. was ſeiſed of one Meſſuage, two Barnes, 
Turney v. one Mill Sc. and 100 Acres of Land Sc. in M. and held them of B. bj 20s. 
| e 8. 2 Rent, Fealty and Suit of Court; the Plaintiff replied that C. held 40 
i by two leres by 9 5. Rent, Fealty, and Suit of Court, abſque hoc, that he held Mode 
n Forma. The geen was whether he ought to traveaſe the Seiſin 
or the Tenure, and it was likewiſe objected that here was double Mat- 
ter, for that the Concluſion ſounds in Bar of the Avowry, and likewiſe | 
in Abatement of it; but Hobart and Winch (only preſent) held the tra- 
verſe good and not double; and Hobart ſaid that true it is that it the 
Lord had Seiſin of more than the very Services, in this Caſe it may 
not be avoided in Avowry, and no falſe Tenure thall be avoided &c. 
but when he joins another Falſity, and that is in the Quantity of Land. 
Now the falſe Quantity of the Rent had made the Tenure traverſable, 
and the Judgment was commanded to be entered accordingly. Winch. 
18. Mich. 19 Jac. Davies v. Turner. 


8 . — — — —— : a. r 


(F. a) Judgment. How. Writ of Inquiry, and Colts. 
TEC 5 and Damages. — 


I. Y Judgment in Avowry, the Defendant ſhall nor have by this 
Scire Tacias, tor he Hus only Return which does not prove any 
Seiſin; for he ſhall zur recover Rent, and therefore cannot have Scire 
bee Tacias 


any 
CIIC 
Clas 


Reporter. Br. Avowry, pl. 31. cites 48 


which WWithernam iſſued, which was in the End Pone per Vadios & Salvos 


mages, pl. 16. cities 35 H. 6. 4). 


89. cites 9 H. J. 22: 


ball be given to the Plaintiff or his Attorney of the ſitting of ſuch Inqury ; 


— — 


—— WI .*- 


Avowry. 


Facias of the Rent, nor of the Arrears to recover them, Quod nota 

by Award. Br. Avowry, pl. 79. cites 21 E. 3, 5 

2. Where Demurrer is upon Plea in Abatement of Avowry, the Judg- 

ment ſhall be to anſwer over, and it is not r Per Finch and the 
Av 3.8; 

3. Avowry for Rent and Services, the Plaintiff was nonſuit, and the 

Defendant had Return, and the Returno Habendo was returned Nihil, by 


— — ” — — — — 


Plegeos, the Plaintiff ro anſwer as well our Lord the King for the Contempt, 
as the Party of Damages and Injuries done to him, where Damages at 
this Day were net given to the Defendant in Avowry,and the Sheriff returned 
Nihil, by which ſued 3 Capias's and Exigent, and the Plaintitt was out- 
lawed, Quod nota, and ſued Charter of Pardon thereof againſt the 
Detendanr, who came and counted of Damages, and all as above, by 
which the Plaintiff demurred, and by the belt Opinion, becauſe the Defen- 
dant cannot have Damages upon the Avewry, he ſhall not have Damages 
upon the Withernain which is founded upon it. But Brooke ſays, that at 
this Day Damages are given in Avowry tor Rent or Services by the Sta- 
tute of [21 H. 6.] Capitulo [ 19 ] Contra for Damage feaſant. Br. Da- 
4. Where a Man diſtrains for Homage, Fealty &c. which he may have 
to be made to lum, there he thall have the ſame Thing. Br, Avowry, pl. 
5. But where he diſtrains for a Thing which is paſt, as Suit of Court, 
reaping of Corn &c. there he may dittrain, and yer ſhall at have the 


Thing but Damages by the Deſcrerion of the Juſtices, Quod nota. Ibid. 


6. 21 H. 8. cap. 19. . 2.1n any Replegiare or jecond Deliverance for Rents, 


 Cufloms, Service, or Damage feaſant, if the Avowry, Contſance or Tuſti- 


fication be found for the Defendant ; or the Plaintiff be nonſuit or otherwiſe _ 


barred, the Defendant ſhall recover ſueh Damages and Cots as the Plaintiff 


thould have had if he had recovered. f 
7, In Replevin by O. againſt A. B. and C. tor taking a Horſe, A. νποi 
ed, and B. & C. made Conuſauce tor 11 d. Rent Service Arrear due by O. 


to A. and found for the Delendants, and 2 d. Damages to all 3 Deten- 


dants; and Judgment was given accordingly, that they thould reco— 


ver Damna ſua Prædicta per J uratores atletia &c. but becauſe B. and 


C. made Conuſance generally, and not as Bailiffs nor as Servants 10 A. and 
the Conuſance in itſelf a Title and a Juſtification in the Right of ano: 


ther, and Damages given to all 3, and B. and C. who made Conuſance 


had no Right to recover any Thing, the Judgment was reveried. Yelv. 

108. Nich. 5 Jac. B. R. Owen v. Williams. . . 2 
7. 17 Car. 2. cap. J. H. 2. When auy Plaintiff in Replevin ſpall be non- In Replevin 

ſuir betore Iſſue joined ½ any of the King's Courts at Weſtminſter, the the Deten- 

Defendant making a Suggeſtion in Nature of an Avocwry or Conuſance for fr Nu, 

I IY Cs ; : ; | Or 4 Reut⸗ 

ſuch Rent, to aſcertain the Court of the Cauſe of Diſireſs, the Court upon qo. ti 

his Prayer ſpall award a Writ to the Sheriff, ro enquire by the Oaths of Pluintit 


12 Men touching the in Sum Arrear at the Time ot ſuch Dittreſs taken, Pleaded in 


and the Value ot the Goods diftrained, and thereupon Notice of 15 Days Bir No" 
| W 5 | fue wa ri 
and upon the Return of ſuch Inquiſition, the Defeadant ſhall haue ſudg- nm, wa we 
ment to recover againſt the Plaintiff the Arrearages of ſuch Rent, in t:igo Ny (000d 
the Guds diſtraiued ſhall amount unto that Value, and iu Cale tie, jcall nut, „ Coin of 
5 l a the Cutie but 
then ſo much as the Value of the ſaid Goods ſhall amount inte, tg ther with ,,, e 
his Coſts, and ſhall have Execution as the Law fhall require, rears. The 
8. And in Caſe ſuch Plaintiff ſhall be Nonſuit atter Conuſance or Avow- ach held 
TY made, and Iſſue joined, or if the Verdict ſhall be given againſt ſuch h Ab 
Va. 5 | * . ave his 
Plaintiff, hen the Furors ſhall at the Prayer of the Dejendant ingilire con judgmen 
cerniag the Arrears, and i he Value of the Goods aiftrained; and theretpontaccoding ti, 
the Avcwant, or he that mates Cunnſance, ſpall have Fudginent i bie ' it e Con mew 
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- dant avowed. 


conceſhit; I“. 
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be inquired by the ſame Jury chat tries the Iſſue, they doubted if it may be ſu 


WI YT T: —— . * —__— 1 — — : - — 
— . — — * — — : 
2 — P a 

w a * 2 — 
— nc ˙ ——ęk—a — —U — ' 4 . a» Ks — — 
3 Az -” e —_— "x" 4 — — 2 5 1 4 75 
E 3 WY 2 . = - > =— * 2 * yp W X 
»— — oy * — 8 . 7 — — 


22 ³ — ood — 
— - —— 
* . 
: nr — — 
. — PIT 
a 2 * — — — 5 


—— c ů ůx ͤ / — — - 


„ 


416 5 Authority. 


of this Sta- rearages, or fo much thereof as the Goods Aiftrained amounts unto, Poet her 


ture being e<yith bis Lofts. 
that it Mal 25 f 3 4 
0 pplied by Writ of Inqui- 

ry, and it being a new Caſe they would adviſe; but after wards in Trin. 21 Car. 2. it was reſolved after 
ſeveral Debares that it cannot ſuppli:d by Writ of Inquiry. Lev. 255. Mich. 20 Car. 2. B. R 
Sheape v. Culpepper, Vent. 40. Ward v. Culpepper, S. C. and the Court held it could not be 
ſupplied by Writ of Inquiry; wherefore he was bid to take his Judgment, Quod Returnum habet 
Averiorum at the Common Law. Sid. 380. pl. 12. S. C. and the Court held that it could not be 
ſupplied —Raym. 140. S. C. ruled, that Judgment ſhould nor be entered upon this Finding, but the 
Avowant may have Judgment at the Common Law if he will, and then the Plaintiff is put to a ſecond 
Deliverance. | 

In a Replevin removed by a Recordari there was a Nonſuit for want of a Declaration, whereupon 
the Defendant made a Suggeſtion and took out a Writ of Inquiry on this Statute; the Plaintiff moved 
to ſet it aſide, becauſe the Nonſuit happened thro' the ſuddain Sickneſs of the Perſon employed to proſecute : 
Per Cur. this new Statute having * taken away the Writ of ſecond Deliverance, hath made the 
Plaintiff remedileſs, unleſs we help him, and therefore we will endeavcur it as far as we can, and or- 
dered that the Defendant ſhew Cauſe why he ſhould not accept of a Declaration upon Payment of 
Coſts. Vent. 64. Hill. 21 & 22 Car. 2. B. R. Playters v. Sheering, 


For more of Avowry in General, See Diſtreſs, Periot, Limitations, 
Melne (O) (P) ( Replevin, Traverſe, and other proper Titles. 


Authority. 


) What ſhall be faid a good, and what a bad, or vid 
> Le Authority. : 


1. F a Pan ſigns and ſeals a Leaſe of Ejectment indented, bur 
does not deliver it, and at the ſame Time ſeals and delivers a 
Letter of Attorney, in which he recites, whereas he by Indenture ot 
Leaſe, bearing ſlich a Date &c. (which is true) hath demiſed of B. 
ſuch Land, habend um cc. Now theſe Preſents Witneſs, and he makes 
J. S. his lawtul Attorney to deliver the {aid Indenture upon the Land, 
as his Deed ; tho” according to the proper Signification of the Yords, 
the Leale ought to be taken to be delivered by him, and fo this Let 
ter of Attorney void to deliver it again, for this cannot be an In 
denture if it was not delivered, nor can it be a Oemile, as it is re- 
cited, if the Leaſe was not deliveres ; 3£t all Parts of the Letter of 
Attorney being laid together, and the Jatent the Parties, and JIroof 
being made that the Leaſe was not Beltucred, but only ſigned and 
ſealed, it apycars that this was anly an improper iExpretiion ot his 
Intent, by calling it an Indentusd and a Demiſe, für if he had intended 
that this was an Indenture A and delivered, this Letter of At- 
torney to deliver it upan tix © 22 need not have heen made. Mich. 
24 Car. B. B. between V e, per Curiam, ſcilicet, my Bro- 
ther Baron [Bacon] and edit upon Evidence at the * 
r 4 


Sons in Law may ſell it, becauſe they were named generally Sons 11 ingly 
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Authority. 

2. A Letter of Attorney was to make Seiſin to Iſabel ſecuudum For- (This is miſs 
mam Charte, and atterwards the Feoffor razes the Words Iſabel and puts printed as to 
in Godfrey; the Attorney cannot make Livery to her, becauſe ir ought = 
to be made to him as it is in the Deed now, but nor [as it is] in the 
Letter of Attorney. Arg. Litt. Rep. 144. cites 25 Aſſ. 6. 

3. It a Teſtaror deviſes Land to an Infant, he cannot deviſe that 
J. F. ſhall leaſe the Land in the Name of the Infant Deviſee, and it he 
does tis void; for it ſhould in Law then be the Leaſe of the Infanr, 
who cannot make any; and none can authorize any to make Leaſes in 
the Name of anorher, bur of him in whoſe Name the Leaſes ought to 
be made. Cro. E. 134. pl. 1. Hill. 42 Eliz. B. R. Pigor v. Garniſh. 

4 A Man cannot make an Authority, Power or Warrant irrevoca- 
le, which by Law, and in its own Nature, is revocable. 8 Rep. 
82. a. Trin. ) Jac. reſolved in Vinyor's Cate. 

5. A Letter of Attorney was made to J. S. for ſarrendring ſuch a 
Copyhold, and did not ſay (for him and in his Name;) Yelverton J. faid, 
that the Letter of Attorney is lame tor this Cauſe, for otherwiſe the 
Copyhold might be the Copyhold of him that ſurrendered by Virtue 
of the Letter of Attorney, and ſo he ſhould ſurrender his own Co- 
py hold; but Tanheld contra, becauſe he ſaid in the Letter of Attor- 
ney that (he did con/titute and appoint, and in his Stead and Place put) 
which are as full as it he had ſaid (in his Name.) Brownl. 94. Paſch. 
5 Jac. in Caſe of Stamford and Cooks. 


——__——— 


6. An Authority was given to an Attorney ad Petendum, Recipiendum ? Roll Rep: 


& Recuperandum Money from a Debtor, Reſolved per Cur. that ad Fig 5 3 


Recuperandum is ſufficient Warrant to make an Arreſt, becauſe it is accordingly. 


an Act by Means whereof he ought to recover. Palm. 394. Mich. 21 -Codb. 


Jac. B. R. Randal v. Harvey. „ hee pl. 4534 

7. Authorities by Letter of Attorney are either general or ſpecial, * 
as a Letter of Attorney may be to ſue in Omnibus Cauſis Motis & 
Movendis, or to defend a particular Suit. Sir Philip Sidney when he 
went to travel gave Sir Thomas Wallingham a Letter of Attorney to 
act and ſe! all his Land, and all his Goods and Chattles, and it was 


held good. 1 Salk. 96. Paſch. 13 W. 3. in Cale of Parker v. Kett. 


8. Where a Man doth any Thing by the Expreſs Order of another, tis 
as good as it done by himſelf; As where one expreſly Orders J. S. 70 


ſien a Deed, which |. S. did alterwards ſign, this is good as one deter- 


minate Aft. But where a Deputy doth any Thing by Virtue of a Ge- 
neral Deputation it mutt be where a Deputy may be made by Law, Per 
Cur. 8 Mod. 365. Paſch. 11 Geo. in Caſe of the K ing v. Biſhop of Cheſter. 


8 — — —— - - 8 


(B) Mat ſhall be 4 good Execution of an Au- 
r 5. 


. J. JDE for this Co. Litt. 112. b. 113. and the Jriſh Cale ok 


Tenures. | 5 5 N 
2. A. deviſes Lands in Tail, and it the Donee dies without Iſſue, Cro. E. 26. 
that it ſhould be ſold by his Son in Law, he then having 5 Sons in pl. 5. Lee v. 
Law, and dies, and after one ot the Sons in Law died in the Lite ot es 8. 
the Donee, and after the Donee dies without Iſlue; the 4 ſurviving 4a . 


S ed accord- 


Law, not by particular Mame, and it may be ſold by all, and the No 127. ph 
Words are larisfied by the Plural Mumber. Il 26 — R. . 858 
g 5 een 


. 
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at Authority. 


cordirgly— between Vincent and Lee, adjudged upon & ſpecial Herdict. Co. 
+ 1. Ro Lit, 113. | | 

SO E e$ | 

aſe, S. C. 1 * accordingly.—— 3 Le. 106. pl. 156. S. C. in totidem Verbis. 8. C. cited 
by the Name of Rowland v. Lee as adjudged. And 145. in pl. 193——— 8, C. cited, D. 177. a. 
Marg. pl. 32. but if they had been named by their ſeveral proper Names, as A. B. C. D. & E. the 
Survivor could not have ſold. ! 


3. Tf a Judgment be aſſigned to the King in Satisfaction of a Debt 
due to the King, with a Proviſo that it the Barons of the Exchequer, 


or any two of them revoke ir, that it ſhall be void; and after 3 ot 

the Barons revoke it, (there being four) as it ſeems, this is a good 

—: ==" for if three revoke it, two do tt, Co, 5. Hoe 91. (h.) 
If a DE 4. Bur if the Words had been, Thar it the Barons or any two of 
END r them jointly or ſeverally revoke it qc. there 3 of them couſd not re- 
a Letter of VOKe it, for this is neither jointly nor ſeverally. Co. 5. Poe 91. 


Attorney to 


4 or 3 jointly or ſeverally to deliver Seiſin, two of them cannot make Livery ; becauſe it is neither by 
them 4 or 3 jointly, nor any of them ſeverally. Co. Lit. 181. b. | 5 


S. If the King grants a Warrant to 4, ſcilicet, the Treaſurer, 

Chamberlains, and under ⸗trealurer of the Exchequer, by which the 
King gives Power to them, or any 1 of them, to pay out of the Kings 

RAS Treaſure the Coſts and Expences of any Man who ſhall be employ: 
„Fel. 329. ed in the Service of the King, and after two of the ſaid * tour give 
WV a Warrant for the Payment of a certain Sum to J. S. this is a good 

Warrant, tho' neither all four nor one only did it. Oubitatur, Co. 

z Bulſt, 209 11. Earl of Devon. | „„ 7 5 

210. Amſon 6, Tf g Warrant be made to 3 or any one of them conjunctim & divi- 

2 W alcor,S ſim, to arreſt J. S. upon Proceſs, tho this be joint and ſeveral, yct 
nase two of them may execute it, becauſe this is in Execution of juſtice, 


accordingly; 
and Cole ch and therefore ſhall be more favoured than other Things, and perhaps 


J. id tber the two may have a better Dpportunity than the 3 ſhall have at ano 


judged, : ther Time. Mich. 15 Jac. between Lover and Lndlan adjudged per 


Eliz a a Curtam; this being moved in Arreſt of Judgment, where an Allump⸗ 
Caſe between fit was partly upon a Deliverance upon ſuch an Arreſt, M. 4Jac. 
the Kine B. B. in a Reſcovs againſt Bale and Groy, per Tanfield, M. 11 Jac. 
and Hobbs. B. R. adjudged. 14 Jac. B. R. between Mala and Hrn ad 


406. S. C. judged. TT, 
and Coke ſaid it had been adjudged good, and Coventry ſaid it had been adjudged good 45 Eliz. in 
Caſe of Hobbs v. King. But the Judgment in the principal Caſe was given on another Point 
Roll Rep. 299. Arg. cites the Caſe of Hobbs v. King. 45 Eliz. and the ſame wis agreed ro by Coke 
Ch. J. and Haughton ]. Cro. E. 913. pl. 2. Hill. 25 Eliz. King v. Hobbs, S P. where the War- 
rant was to four, Et cuilibet eorum, held accordingly by Gawdy and Yelverton, but Fenner e con- 
tra. — Velv. 25. S. C. & S. P. accordingly. Noy. 47. 8. C. one againſt one. Co. Litt. 181. b 
S. P. accordingly, and becauſe Execution of Juſtice is Pro Bono Publico —— 2 Roll Kep. 13,138. 
Paſch. 17 Jac. B R. UWhite v. Miltſhire S. P. adjudged accordipgly, on a Warrant to make Execu- 
tion by Fieri Facias.— Palm. 52. S. C. and the whole Court held accordingly, and Judgment for 
the Defendant ; and it was ſaid at the Bar, that the ſame had been adjudged ſeveral Times, and particu— 
larly in C. B. in one Abington's Caſe.——S. P. in Error on an Indictment of Reſcous and Riot, but no- 
thing ſaid by the Court. Poph. 202. Mich. 2 Car. B. R. Hariſou v. Errington —— 8. P. accord- 
ingly ; Hutt. 127. Mich. 11 Car. Laſhbrooke's Caſe. | | | 
Upon a Latitat, the Sheriff returned a Reſcous to this Eff-&, That by Virtue of the Writ to him 
directed, he had directed his Warrant to J. S. and J. N. his Bailith, ant that the Defendant was in the 
Cuſtody of J. S. and was reſcned by the Perſons mentioned in the Return, It was moved ro quaſh this 
Return, becauſe the Authority to arreſt is by the Warrant given to two, and that the Defendant was in 
Cuſtody of one only, who had no Power to execute the Warianr, unleſs it had been Cohjunctim & Di— 
viſim; but Per tot. Cur. the Return is good upon un old alloued Dittin&tion, that where an Authort- 
ty is given to 2 or more, for the Adminiſtration of Juſtice, any of them may execute ir; otherwiſe of 
Private Authority, unleſs it be Conjunctim & Diviſim. M $ Rep. Mich. 5 Geo. B. K. Anon. 
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* "This is 7. Ik a Letter of Attorney to make a Livery of Seiſin conjunctim 


mia & diyilim be made to three, and two of them make Liiery, the chird 
and {ou FE | | | 


F » 3 Ts 
- = — 
* — — 
a = 1 — * — 
1 - 5 [1 , — J 8 
. EA. — _ hy a 2 my = ” 
o as” Tom — * * 
— 5 ——_ * * ae = 
. T — * 
* a4 


being 


ID —— 
—— I 


* 
- 4 = 
— ND —— —_ * 
* 
2 
— 3 * "-S 9 
* 8 


= a HF” 


frreclion (As for the Election of a Biſhop in Ireland) to ſeveral; which may be well executed t 
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Me 


5 ee 


Authorit' FR 41 9 


— 


beiog abſent, this is not good, fer this is not conjunctim nor divi⸗ be Paſch. 30 | 


ſim. " 36 Y. 8. D. 62. F 27 . 8. b. Co. 3. Doe 91. 8. pl. 33˙ 
ERP . _—S, C cit- 
ed by Gaudy and Yelverton. Yelv. 26.—<— - S. C. cited Cro. J. 553. pl. 14. Mich. 15 Jac. B R. in 


Caſe of Obrian v. Knivan; but a Difference was taken between an Authority and a Commiſſian of Di- 


; one be 
remoyed. ——So of an Authority given to three Truſtees by Deen, and one died; the executing — 
the Survivors was held not ſuſficient. 1 And. 5. pl. 10. Mich. 2 & 3 Eliz. Butler v. | 


D 189. pl. 15. 8. C———— Bendl. 82. S. C. | | Grey, ——— 
+$S & cited, Arg, 2 Roll Rep. 257. and the Difference there taken is between Judicial and Mini- 


ſterial Acts, that in the laſt Caſe executing by 2 may be good; but not in the firff Caſe. 8. C. 
cited 2 Mod. 78. | | 


8. But in the ſaid Cale, if two make the Livery; the Third being 
preſent, and doing and ſaying nothing, this 1s good; for tt ſhall be 
taken to be the Act of all, they coming there for that Purpoſe. Du- 
bitatur D. 36 H. 8. 62. 


9. If A. deviſes Lands to B. his Wife ſor Life, and deviſes further Cro. C. 335. 
that it it appears that there is not ſufficient to pay his Debts, then 336 pl. Zi. 


B. ſhall have Power to ſell ſo much of the Land as will pay the Debts; . C. and 


Judgment 
accordingly. 


in this Caſe B. may fell bur ſo much of the Land as will ſuffice to pay 


| the Oebts. Mich. 9 Car, B. R. between Dike and Ricke, adjudg'd — Jo. 327. 


per Curiam, upon a Demurrer. 328, pl. 9 


| | C. ad- 
judged accordingly ; but held that as the Power was given on a Condition precedent, there ought to 


a ſufficient Averment of the Performance, and ſhe ought to ſet forth how much the Debts were, and 


how much the Goods were &c. 


10. Ik Ceſty que Uſe had deviſed that his Wife ſhould ſell his Land, See Tit Ba- 
and made his Wife Executrix, and died, and the Woman cook anov- ron and 


ther Husband, ſhe might have ſold the Land to her Husband, becauſe Feme (K) 


did it in another's Right, and the Husband ſhould be in by the 


* 


Deviſor. 10 H, 7. 20. Co. Litt. 112. TE 


11. If Land be deviſed to Executors to fell, tho' one Executor re- Bendl. 15. 
tuſes, pet the other Erecutors cannot ſell to him, becauſe he is Party Pl. 8. S. C. 


and ſPrivy to the laſt Mill, and remains Executor notwithſtanding 5 8 C 
his Refuſal, Co. Litt. 113. Tr, 27 . 8. 6. Ben. Reports. in or Ft 
55 8 „ erbi'.— 


Kelw. 207. b. pl. z. S.C in toridem verbis. 


12. Tf a Man deviſes Lands to B. his Wife for Lite, thc Reniain- 


der to C. in Fee, and by a Codicil he deviſes that B. thall have Power 6 


Months before her Death to leaſe it for 6 Years; B. takes a ſecond 
Dusband, ſte and her ad Husband may leaſe it by Deed, or without. Orig. is 
Oced, for 6 Bears; and ik they leaſe it tor 6 Years, habend' a Die (co.) 
darus, pet this is good, * ſhe being living the nert Day. 1. 13 Car, 

B. B. between Harris and Graham, àdjudged upon a ſpecial Verdict. 


Intratur Mich. 11 Car. Rot. 370. 


13. Ik A. by Will in Writing deviſes Land to B. for Life, and de-. Cro. J. 
viſes further chat B. (whom he makes his Executor) ſhall have Power 335 336. 
to ſell the Reverſion in Fee, in caſe there ſhall not be ſufficient Goods pl. 21. 8. C. 


to pay his Debts, and after dies, and after B. nor having ſufficient ed. 


J. 327. 


Goods, ſells the Land by Bargain and Sale, by Deed inroll'd to J. S. and p. S G. 
his Heirs, tho' the Eſtate for Life paſſes by this Bargain and Sale jadged. 


by the Statute of 27 Þ, 8. of Uſes and Jnrolments, but not the J 137 


Beverſion in Fee by the Statutes, becauſe the Vendee comes in by ies b. U 
Force of the Oevile, and not by the Statute, pet it ſhall paſs by tes, s. C. 
this Oced inroll'd as a Sale according to rhe Will, tho' neither the — Nov 22. 
Will nor Power are recited in the Deed, becauſe B. had no [Power to bie! 80 
ſell the Fee of the Land, but by the Will. Ditch. 9 Car, B. B. be- S. 3 
tween * Dike aud Rick, per Curiam, agreed upon a Oemutrter in; 134 


Keplevins 
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420 Authority. 


= 


dba Replevin; and then was cited a Caſe to be adjudged 2 Car 
S. P. and Nl 728. 


ſame Diverſity in either of the ſaid Books, 


— 14. Tf a Man deviſes that his Executors fhall ſell certain Lands 
Fol. Zo. and Dies, and the Executors enter, and make a Feoffment of the Lands, 

2 this is an Execution of the Will to convey the Land to the Feoffee : 

miſprinted for he 18 an by the De viſe. Litt. ** F. 169. Co. Litt. 113. 


for (S) viz. | | 
Section. S. P. tho' the Inheritance ſhall deſcend to the Heir, and continue in him, until the Exe. 
cutors ſell. Perk, S. 541. | | | 


Is. Tf a Man deviſes Land to his Executors to ſell, and dies, the 
Erecutors may ſell Part of the Land ar one Time, and Part at another 
Time, as he can find Purchaſors. Co. Litt. 113. 


This Point 16. If a Man has Authority, and he does Jeſs than his Authority, all is 


is not at 12 void; As if one has Letter of Attorney to make Livery and Seiſin to 2 
Af. 24. — 3 R = N * : . — = DD * 5 
8. P. if it be aud he makes it to one only, all is void, and he is a Diffeifor to the Feot- 


of an intire for. Arg. Godb. 84. in pl. 96. cites 12 Afl. 24. 
Thing. Arg. 1 85 


12 Mod. 3 56.— As if he be to do 3 Things, and he does only one, or Part, it is void; per Holt Ch J. in 

delivering the Opinion of the Court. 12 Mod. 202. Trin. 10 W. 3. in Caſe of Saunders v. Owen, — 

As where by the Act of 1, & A. cap. 21. the Cuſtos Rotulorum Epc. is enabled to agp. int one able and ſuf- 

cient Perſon &c. to be Clerk of the Peace, for ſo long time as ſuch Clerk ſhall demean kin;ſelf well in the ſaid 
Office, he muſt firſt nominate the Clerk; 2dly, he muſt deſcribe the manner of his Execution by him- 

ſelf or fufficient Deputy; 3dly, he muſt limit the Continuation, Quamdiu fe bene geſſerit; ſo that his 

ſaying I appoint J. S. to be Clerk of the Peace is only one Part of his Power, Ibid. | 


17. A. made 4 /imple Deed of Feoffment, and Letter of Attorney ac” 
cordingly, and the Attorney deliver d the Seiſin upon Condition. This was 
adjudged a Diſſeiſin. Br. Feoffments de &c. pl. 25. cites 12 Aff. 24. 


* {Bur miſ- 18. A Commiſſion iſſued to inquire bet her certain Lands were to be ſeiſed 


8 into the King's Hands. The Commifſioners inquired, and found that they 


| being @ Were tobe ſeiſed, and thereupon they ſeiſed them; but all awarded void, be- 
many Folio's cauſe they exceeded their Authorit 


y, which was not to ſeiſe, but to in- 
there. quire. Arg. Mo. 217. in pl. 355. cites 1 H. 6. Fol. * 10. 5 

S. C. cited 19. Letter of Attorney to make Livery and Seiſiu to F. S. Chaplain. 
Arg. Holt's The Attorney cannot deliver Seiſin to |. S. it he be not Chaplain. Arg. 
pl. S. Trin. Litt. Rep. 144. cites 4 H. 6. 1. [b.] 

5 Ann. in *** „ | | | | 
the Caſe of Thorold v. Smith, and agreed by the Court to be good Law. 


20. If a Capias be to ſeveral Coroners, and one executes it, it is void. 
Godd. 39. ces 24 2. 6.7026 i 
21. An Af of Parliament ordains that a Diſſeiſin made by A. to B. 
all be determined in the Chancery before the Chancellor, calling to him a 
Fuage to hear and determine it along with him, In this Caſe the Sub- 
pena againit A. ought to be ſpecial for A. to appear in the Chancery before 
the Chancellor and the faid Judge. By the Juſtices of both Benches, 
this Act ought to be purſued ſtrictly; for it derogates from the Common 
Law. Jenk. 135. pl. 76. . ny 
22. Commiſſion to hear and determine all Matters between J. N. and 3 
others. They may determine Joint Mitters and Several Matters between 
them. Br. Arbitrement, pl. 44. cites 2 R. 3. 18. 5 
Br. Feoff. 23. So if he have a Letter of Attorney ro make Livery of 3 Acres, 
2 2 and he makes it of two Acres only, it is void tor the whole, Arg. 
F Al 24 Godb. 64. in pl. 96. cites 4 H. J. - — 


and at the 


End of the Caſe makes a Quære, whether he is not Diſlſeiſor of the who!e—— Ow. 73. Arg. S. P. 


that he cannot infeoff by Parcel, cites 19 H. 7. 


24, It 


. 


in. 


| 


Authority 5 Z | 421. 


— 


24. If A Letter of Attorney be to make a Grant in Engliſh, and he Godb. 3 


makes it in Latin, it is not good. Arg. Litt. Rep. 144. cices 10 H. 5. p 70 0 . & 


9. per Keble. 1 


C. 
cited Arg. Holt's Rep. 463. ant agreed * the Court in the Caſe of Thorold v. Smith, Trin. 5 Ann 


to be good Law. 


25. If a Later of Attorney miſrecites the Date, the Perſon, the Eſtate, 


or the Land in the Deed, it is void; Per Walter Ch. B. Litt. Rep. 
146. in SCACC. 


26. A Commiſſion made to two cannot be executed by one alone, 2 A Commiſſi- 


Inſt. 380. | | on to 6, 4, 

or 2, was 
executed by 3, this was lately adjudged in Chancery to be void, and without Warrant ; cited by Fen- 
ner J. Yelv. 26. Mich. 44 & 45 Eliz.- Noy. 47. Fenner ſaid, he was in this Cale in Chancery, 
and cites ĩt as ety” s Caſe. | 


27. 2 8. Cefty que Uſe before the Statute of 27H.8. deviſed; that A 8. C. cid 


B. and C. his Fra: ſhould ſell his Land. F. S. died. A. died. Ir ſeems Bridgm. 114. 


that the Survivors could not ſell, and ruled accordingly. But the Re- 
porter ſays, Quære, it yo had not been named A. B. and C. but 


Feoffees only. D. 117. a. pl. 32. Hill. 2 Eliz. Anon. 


28. The Lord Bray declared the Ces of his Land to ſuch a Woman 
with whom his den ſhould marry at the Nomination and Appointment of four 
i the Privy Councii; one of them died before the Son was married. It was 


held, that the Authority of the other three M determined. Dy er 190. 


Mich, 2 & 3 Eliz. Butler v. Lord Bray. 

By a Statute made 2 & 3 P. &. M. cap. 4. Authority Was given Dal. 42 pl. 
to Cardinal Poole, tv diſpoe, order, employ, and convert the Bencfices ap- 22 &. C. in 
propriate to the Incr eaſe and Augmentation of the Living of the Incumbents : Tn Vers 
He made a Leaſe for Years of a Parſonage appropriate. It was holden, that 


the Leaſe was 3d tor he had Authority but to the Intents ſpecified i in 


the Statute, and he had not the Fee ſimple given him by any Words of 


the Statute. Mo. 42. pl. 129. Trin. 4 Eliz. Anon. 


30. A Man dew/ed his Land to his Wife for Life, the Remainger to Ano- D. 219. a. pl. 
ther for his Life, and after their Deaths he devijed that the ſame Lands 9, oy 4 4 
ſhould be ſold by his Executors, or the Executors of his Executors ; he 15 vn OM 
died, andone of the Executors died inteſtate. Atrerwards the other Ex- 5 
ecutor made his Executor, and died, and then the Wife and he in Re- Johnſon, 


mainder died.” it Was che Opinion of the Juſtices, that the Executors of > P. held 


one Executor ſhould not make the Sale, for they had Authority jointly, accordingly, 


and ſeems to 


and if one of them fail, the other cannot execute the Teſtament. - MO. be 8. C. 


61. pl. 172. Paſch. 6 Eliz. Anon. 

| Bs be King granted a Commiſſion noder the Seal of the Court of 
Augmentations, ro certain Perſons to n to the Wife of a Perſon attaint- 
ed, the third Part of the Lands of the Husband. The Commitlioners 4.— 
ned her the 3d. Part of ihe Rent of an Houſe, which the King confirm- 
ed, and ſhe accepted; Adiudged, that this Aſſignment of Dower was 
not good, becauſe rhe Commithoners had not purſued their Authority, 
tor that was to aſſign Lands, and they had aifigned Rents iſſuing our 
of Lands, and the Confirmation by the King cannot make that good 
which was merely void. Dyer 263. Trin. 9 Eliz. Arundel (Lady) V. 
Pembroke (Earl) 

32. A. deviſed Lands to his W ite for 1 and that 92 7 the Death 
of 175 Nie the Lands fhouid be fold, and the Money thereof” Coming ro be 
diftribured to three of his Blood, and made his Ife and another Exec, 1- 
tors, and died; the Executors proved rhe” Will; the other Exccutor 
died ; the Wite fold the Lands, and held good, and that the Lands 
{lould be fold! in the Lite ot the W ite, othe wie ras could never be 


told, 2 Le. 220. pl 275 Paſci. 16 Eliz. B. R. Anon. 
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422 : Authority. 
S. C. cited 33. A Man deviſed all his Manors, Lands c. to his Siſter, except one 


Arg. 2 Jo. Manor, which I appoint to pay my Debts, and made two Executors by Name 
25. and died; the one Executor died; the other may ſell and pay the Debts 
tor ſo was the Intention ot the Teſtator. Dy. 371. b. pl. 3. Mich, 22 & 
23 Eliz. Anon. 5 | 
34. Deviſe of Land to A. for Life, Remainder to B. in Tail, and for 
Delault of Iſſue t be ſold by the Kxecutors of Deviſor. He made 7. 5 
and N. R. Executors, and died. J. S. dien; B. died without ie 
A. died. W. R. ſold the Land. The Opinion ot the Court was, thats 
the Sale was void. And. 145. pl. 193. Paſch. 28 Eliz. Lock v. Loggia. 


Le. 60. pl. 35. A. ſeiſed of the Manor of D. deviſed the fame to F. S. and 3 cf Han, 
2 


78. S. C. and their Heirs, to the Intent the Deviſees ſhould /e// it for the beit V 
ſays, that it : LEH : | = 0- 
was adjudg- it, and convert the Money to the Performance of his Will, and 11k. 
ed, that the them his Executors, and dies, one of them refuſes to meddle, the other 3 
Condition ſell it in the Life of the h. It was adjudged, that the Sale wag good 
Ser it — by the three, either by the Common Law, or by the Statute of 21 H 
oe 3.48. and by making them his Executors it is as much as it he had d 

printed, and ** | ; h ' e- 
that the viſed, that his Executors ſhould ſell, and in ſuch Caſe the Sale by 3 
Word (Con- Without the 4th. is good, bur the Statute makes it clear. Cro, E. 80 


__ . pl. 43. Mich. 29 & 30 Eliz. B. R. Bonifaut v. Greenfield. 
10 wr Ea 
[Vendition] for the Manner of it is good. ——Godb. 77. pl. 92. S. C. argued, but ad ornatur. 


Letter of 36. Where an Authority is given fo ſeveral by one Deed, there 40 


Attorney to 3 the TV is O1V IJ; | | 

Soon © aa ought to "a ; Contrary where the Authority is given Ni. Arg. Le. 
Livery of Sei- 60. in pl. 78. | 
ſin ; if one 1 „ 
makes Livery alone, it is void. Arg. Godb 39. cites 19 H 8. and 27 H. 8. 


35. A Commiſſion was directed to 8 Perſons by Name, and 7 of them on. 
Iy made the Return. It was adjudged, that the Authority given to theſe 


$ Perſons was joint, and nor ſeveral, and ought !trifily to be purſued. 
Bulſt. 105. Hill. 8 Jac. Anon. 


For he held 38. An Authority may be well execnted fer Part, and void for the other 


ir good Lav Part; by Hutton J. Arg. Ley. 99. Paſch. 1 Car. 


make a Letter of Attorney to make Livery in White Acre, and rhe Artornev makes a Livery in White 


Acre and Black Acre, this is good for White Acre, and void for Back Acre, and this Book is not rod 
unleſs by 4 H. J. which he ſays is to be intended where the Authority, which was to make Livery in one 
Acre generally without naming of which, in which Caſe alſo the Leſſor has many Acres, the Charter 


itſelf is void. Ibid. 


Jo. 352. pl. 39. One deviſed Lands 7o his Wife for Life, and afterwards orders the 
þ ſame 7o be ſold by his Executors, and the Moneys thereof coming to be divided 
certified ac- æmong ſt his Nephetus, and makes A. and B. his Executors, and died. 
cordingly. A. died. It was certified by Jones, Berkley, and Crooke J. on a Refe- 
rence out of Chancery, that the Executors had not an Intereſt by the 
Deviſe, but an Authority only, and that the ſurviving Executor, not- 

_ withſtanding the Death of his Companion, might ſell. Cro. C. 382. pl. 
7 Io. Mich. 10 Car. Houel v. Barnes. En 
2 Chan. Rep. 4o. Deviſe to the Wite to give to my Children and Grand-children, 


141, S. C. according to their Demerits. Ld. Chancellor ſaid the Children are not to 


come in by the Will immediately, but by the Act of the Deviſee, and 
_ the is to give or diſtribute according to their Demerits, therefore ſhe is 
Judge; and diſmiſs'd the Bill as to that. Chan. Caſes, 309. Hiil. 30 & 
ar Car. 2. Civil v. Rich. A hs „ 
41. A Perſon having only an Authority, cannot annex a Power of R-- 
vocation when he executes it. Vern. 355. pl. 352. Hill. 1 & 2 
Tac. 2. in the Cafe of Wall v. Thurborn. 


* „% A 2 Oar wo — - 
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Authority. 
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42. An Authority once well executed cannot be executed De novo ; but S. P. ſeems 


| where it is not well executed, it may be acted again, As where Execy- admitted by 

| tors by Deviſe have a bare Power to ſel! Land, tho' they make a beoftinent, erf J. 

yet they may ſell afterwards per Ventris J. 5 Mod. 451. 2 W. & Ibid. 258. 

M. in C. B. Arg. in Caſe of Tippet v. Eyres. SP. by 
As when the Leſſee for Years will not conſent to the firſt Livery; the fame 4ttorney may make 3 
and cited Palm. 289. Molyneux v. Tolin.— And fo if Lands are given to J.S. the Remainder to ſuch 
> a Perjon as I» ſhall appoint, and he appornts a ons, he may notwithſtanding appoint again. 

L So if a [.c:ter of Attorney be to deliver Seiiin, and the Attorney delivers Seiſin within: the View, which 
is no good Execution of his Authority, yet ſure that does not hinder him from delivering Szifin upon 
the Land; per Pollexfen Ch. J. 2 Vent. 115. Hill. 1 &2 W. & M. in C. 8B. 

An Habere Fac. Poſſilſ. vas executed by the Sheriff in delivering a Houſe; and after it was over, it was 

; diſcovered that a Perſon cons kid in a Room of the Houſe, whereupon he was turned out, and the Sheriff 

5 delivered Execution again; per Pollexten Ch. J. 2 Vent. 115 Hill. 1 & 2 W. & M. in C. B. cites Paln:. 

3 289. that it was reſolved to be well. | 

a 43. Authority to chuſe an Vypire. They chuſe A. who refuſes; then When they 

” they choſe B. A good Execution, by Pollexfen Ch. J. bur the other 3 be choſen 

3. contra, and judgment for the Plaintift. 5 Mod. 4. 58. 2 W. & M. C. B. rey ee 

8 Tippet v. Eyre. | rot after 

| | | | | chuſfe another, 
becauſe they have executed their Authority; but if they chuſe him conditionally that le vill accept it, 
and he refuſes, they may chuſe another, becauſe they never executed their Authority. 212 Mod. 128. 

3 Paſch. 9 W. 3. Rey nolds v. Grey, dec 1 nt. Arbitrement P) per tot. | 

ill 

3 44. All Anthorities, whether judicial or mini ſteriai, or private by one 
Perſon to another, 12/7 ve pitrſited, tor when one has no Right to do a 
Thing bur by a derivative Power, he mult ile he has purſued his Power, 
and eſpecially it the Thinz ro be done be ixlire, and more is done than 

_ warranted by the Power, all is void, cites 22 E 4. 13. 2. If Court of 

2— Common Pleas holds Flea for Murder, it is merely void, cites 19 Ed. 4. 8. Kel- 

ic way 106. Dy. 135. b. [So] Citation in Admiralty, tor Cauſe ariſing within the 

d. Body of a County, [and] Suit in Marfhalſea, where neither Party is ot che 
Houſliold, cires Sir J. Davis 46, 47. 10 Co. Caſe of Murthalſea. March 8. 

er 10. And as to private Authorities, he quoted 1 Init. 303. 49, &c. Cro. Ca. 

- 235. 1 Le. 35. 8 Co. 119. Plow. 393. Hard. 48 1. It Commiſhuners of Exc ile 

te act beyond their Commiſſion, they ceaſe to be Otiicers pro tune; per Hall 

8 Serj. Arg. 12 Mod. 364. Paſch. 12 W. 3. in Caſe of Pullen v. Purbeck. 

ne 45. An Owner ot Lottery Tickets gave a Goldſmith Power to revue 

15 Money for the Tickets. The Goldſmith cannot by V irtue of this exc {ture 
thoſe Tickets fir others, and if he does, the Property is not alter'd. 1 

he Salk. 283. pl. 14. Hill. 12 W. 3. coram Holt Ch. J. at Guildhall, Ford 

"37 v. Hoskins. | | 3 . 

ed. 46. By a Nlarriage-Settlement 4000 J. was to be raiſed for 30er Chil- It ſeems tiia: 
fe- drens Porticns, in juch Preportions as A. fhould apporat. A. appointed tho' he was 
he 2600 l. to his 24 Ho. Atterwards A.'s eldeſt Son dies, by which the 2d eee Fo 
or- Son became Heir apparent, and A. makes another Appointment of the 2600 l. 5% pos 5 - 
pl. to one of his Daughters; and decreed good, the other being made on aupon com- 

| tacit Cond:t;on ot nor becoming the eldeſt Son; per Wright K. 2merding 
en, Vero. 528. pl. 476. Hill. 1795. Chadwick v. Doleman. 5 Wee 5 
[0 cabacitated; and Ld. Keeper ſaid that he had, as it were, only a defeaſible Capacity in him. Sce 2 
ind | Vern.-:531.-S: C. 7 
2 is 5 
& 47. Where a Servant has an Authority fo receive Myney, he cannot re- The Pom 

ceive a thing eie iu lieu thereot; and in che principal Caſe, a Banker's +57 4a b 7 
Re- Note being taken by a Servant, the Queſtion was it the Maſter 1hould CRORE 
5 a. be bound-by 1t, the Bubker breaking preſently after; and Powell J. in- Trial, aud 
| liſting that he did not take this to be Marrer of Law, but Marcer cently agrecd to, 

ot Evidence, whetller his be good Payment. Hole and the Curt a ont 

"n | C ul Yank 
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had Power agreed, and ſo a new Trial was awarded. Holt's Rep. 464, 465. Trin. 
* 5 Ann. in Caſe of Thorold v. Smith. mw : Dy 
a » | 

ve a Receipt; and Holt ſaid, that in this Caſe the Receipt of a Servant, that has Power, is the Recs; 
85 the Maſter. 11 Mod. 88. pl. 5. S. C. r e 


48. One Coroner gave another Coroner Authority Generally to put his 
Name to all Writs that came to him directed to the Coroners. He put 
the other Coroner's Name to a Warrant, by which J. S. was oppreſs'd 
and the Coroner's were taken into Cuſtody. Per Cur. This General Au. 
thority muſt be intended to do all legal Acts, ſo that it the other Coco. 
ner to whom it was given abuſes it, ſuch Abuſer cannot be a Contempt 
by that Coroner who gave the Power, and ſo he was diſcharged. 8 
Mod. 192. Mich. 10 Geo. 1. Ld. Conningsby v. Steed. 
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(C) What Authority is avell purſued, and what not. 
Authority coupled with a Confidence. 
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As Executor having Authority to ſell, cannot ſell by Attorney. 
= Co. 9. 717. b. Combes's Caſe. * ; 


urn. 


(D) Authority General, as abſolute Owner of the Land. 


This ſeems 1. ESTV que Uſe might have made a Feoffment, per 1 Rich, 3. by 
very much Attorney. C09, 9. Gomb, 75. b. D. 11. 


miſtaken in i ͤV»—ÿ:; 
te Print- 2. El. 283. And there a Judgment was cited 25 H. 8. accordingly. 
ing, and 9 9. J. 26. per Curiam e contra. 

mould have . | | 5 „ 

been continued on in the ſame Plea, the Beginning of what is now pl. 2. belonging to the End of pl. f. 

and ſhould be thus, viz. Co. 9. 75. b. Combes's Caſe, [cites] D. 11 Eliz. 283. and there a Judgment 

was Cited in 25 H. 8. accordingly, againſt the Opinion of ſome Juſtices in * 9 H. J. 24 C26. a.) 

* Br, Feoffment to Uſes, pl. 28. cites 8. C.. C. cited Arg. Godb. 314. | 7 


* A 
4 « 2 


[ 


(D. 2) Double. Where a Man has 2 Authorities to act 
by, and he does an Act within both Authorities, by 
which of the 2 ſuch Act ſhall be ſaid done. 


4s where 1,.JKTHEN a Man has 2 Authorities to do an Alt, he cannot uſe both 
22 La * ſimul & ſemel; bur if he executes the one, there the other 1s 
„ e void; per Brudnell and Keeble. Br. Office devant &c. pl. 35. Cites 9 


very hade 

K 4 HH. J. 8. 

Juſtices of | | | I GE 

Peace, if they make thetr Default as Juſtices of Gaol Delivery, the other Power 1s void. Br. Com- 

miſſions, pl. 1). cites 9 H. 7.9. per Brudnel and Keeble. : 
And Juſtices of G aol Delivery, and of Oyer and Terminer, may inquire in both Povers all at one Time, 72 

make their Record as Juſtices in the one Form and the other all at one Time, and well; per [u J7 

Hobert, Zead, Wood, and Fiſher. Ibid, | | r 

CE) Avi 


0 Shs. 


(E) Authority particalar as abſoluts Owner of the 
Land. 


1. T Eſſee for Life hath Power to make Leaſes rendring the ancient 2 Roll Rep. 
Rent, he cannot make them by Letter ot Attorney. Co. 9. 393. Arg. 


Comb, 76. that a Thing 


| 5 which is re- 
trained to the Perſon cannot be done by Attorney. ——8. C. cited Palm. 436. by Jones J and 


agreed by him, that he cannot make the Leaſe by Attorney; For it is not a Leaſe of the Land, but 
a Declaration of the firſt Uſe, and the Feoffee comes in by the original Agreement upon the firſt Feoff- 
ment, as it is in Whitlock's Caſe, 8 Rep. and it is Perſonal to the Owner of the Land in ſuch Caſe ; 
for it refers to the firſt Fcoffment. 1 


2. A Tenant in Capite obtains the King's Licence to infeoff” two of the 
Manor of Dale, upon Condition to pive it back to A. in Tail, the Remain- 
der to B. in Fee; the Feofiment was made to two accordingly ; A. af- 
terwards dies, his Heir being within Age; afterwards the Gift was made 
tothe Heir of the Body of A. the Remainder ut ſupra. Reſol ved, that 
this Licence doth nor extend to give this Land to the Heir of the Bo- 
dy of A. but a new Licence is neceſſary. Jenk. 16. pl. 29. 


—— 


— — 


(F) What Authority 1s ge executed. What not. Ex- 
ecuted in the Name of him who gave the Authority. 


1. TATDEN a Nan hath Authority to do an act, he ought to do Goes, 

ir in the Name of him who gave the Authority. Co. 9.39 88 
| Comb, 76. b. e If Surveyors 
12 | 55 | „ | : have Power 
to make Leaſes, and they male Leaſes in their own Names, it is not good; but they ought to be made 


in his Name that gave the Power. Godb. 389. Arg. cites 3 Mar. D. 132. {Grenetield v. Strech.] 


2. So he that hath Authority to make a Leaſe for me; ſa he that Sir Francis 
hath Authority to ſurrender tor me a Copyhold. Walſingham 
| by Letter of 
me to rtin, and they 
ence ata Trial in B. R. Mo. 818. in pl. 1100, 


Attorney from Sir Philip Sidney, made Leaſe in his own Name to Sir Richard Ma 
were ruled in Chancery to be void, and alſo in Evid 
cites 4 Jac. in Canc. the Earl of Clanrichard's Caſe. _ 


3. But if Executors have Authority to fell Land, they may fell in 
their own Name tor Neceſfity, tx he that gave the Authority is dead. 
9 Bep. 7). Combe s Caſe, 35 5 
4. The King by his Letters Patents gave Authority to the Surveyor t9 Dal. ;1. pl. 
make Leaſes of certain Lands for Life, reſerving the ancient Rent, who 46.S Cin 
made Leaſes in this Manner, viz. this ladenture made between our Lord 2 2 
the Ring of one Part, and F. J. of the other Part, witneſſeth, that th 1 
King bath demiſed &c. and at the End ot the Leaſe it was in Witne/s, 
whereof the Surveyor hath put his Hand and Seal ; this Leate was wdjudzy- 
ed void; tor tho” a Mun way have a larger Authority by the Worts in 
a Grant than the Law generally gives him, yer he muſt purſue that Au— 
thority which he hath, 274 be cg hit nor to have put his own Seal to the 
Leaſe, but the Seal of tt, King; tor it cannot be the Leaſe ol the King, 
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without his Seal, and it ſhould have been Dominus Rex per A. B. Heil- 
lum ſuum appoſuit. Mo. 90. pl. 191. Trin. 6 Eliz. Anon. 
5. The Plaintiff having obtained a Decree in 2 for 1000] 
gave a Letter of Attorney to his Son to compound the Suit; the 
procured the Plaintift's Son to give him a Releaſe, upon Payment of 
100 Marks in Hand, and the other roo Marks at a certain Day to come. 
All this was done; but the Son gave the Releaſe in his own Name, and no 
. in the Name of his Fat her, and fot that reaſon the Court awarded the Re- 
lleaſe to be void. Mo. 818. pl. 1106. Hill. 9 Jac. in Chancery, Dabridge. 
court v. Aſhley. 
6. A Feoffment with a Letter of Attorney to the Wife to make Livery 
is good, but then the Wife muſt make the Livery in the Name of her Hy. 
band. Arg. Godb. 389. cites Perk. 196. 199. 
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. (G) What ſhall be a good Execution of an Authority 
mixt with an Intereſt, 


_— 


Cro. J. 436. 1. II the Lord gives Licence to a Copy holder for Life, to leaſe the 


3 Wor- Copyhold tor 5 Years, the Copyholder may leaſe it tor 3 Years, 


ge v. C. for this is comprehended within the Licence, in as much as he hath 
ded ae. given him Licence to leaſe for more Bears. Mich. 15 Jac. B. R. 


 cordingly.—hetween Woolridye aud Bambridge ADJUDged upon a ſpecial Verdict. 


S. P. held 


- accordingly, and that ſuch Leaſe is good. Cro. E. 535. pl. 68. Mich. 38 & 39 Eliz, in the Exchequer. 


Goodwin v. Longhurſt. 


*Cro. J. 2. Tf the Lord gives Licence ta a Coppholder for Life, to leaſe 
6. E the Copyhold for 5 Years, if the Copyholder tam diu viveret, and 
be leaſes it for 5 Years generally, without a Limitation ſi tam diu 
* Fol. 331. (*) viveret, yet this is a good Purſuance of the Licence, and fo a 
good Performance, for the Leaſe is determined by his Death, by a 


y. Benbury, L tmitation in Law, and therefore as much is implied by Law, as 


2 if he had made an actual Limitation. Mich. 15 Jac. B. R. be 


üngly; but tween N oolridge and Bambridge, ddjudged upon a ſpecial Verdict. 1). 
it the Leaſe 38 El. B. between Hatt and Arrouſmith adjudged, = 


had been e 5 | 

with a Limitation, that if J. S. had lived ſo long, that peradventure had been material. — | Cro. E. 
461. (bis) pl. $. Haddon v. Arrowſmith; S. C. adjudged. Poph. 105. Hall v. Arrowſmith, S. C. 
& S. P. agreed by the whole Court; but in the principal Caſe, if the Copy hoſder had had an Fſtate 
in Fee by Copy, it had been a Forfeiture of his Eſtate to make an abſolute Leiſe; becauſe in tha: 
Caſe he does more than he was licenced to do.—Ow. 72; 73. S. C. adjudged. 


3. Licence to impark 200 Acres, he cannot impark 100 only. Arg. Ow. 
73. cites 10 H. 7. 3 „ 3 Lo 
* But there 4. If the King licences A. to alien his Manor of D. and he aliens it, ex- 


vo ſuch cepting one Acre, the Licence will not ſerve. Arg. Bridgm. 114. cites 


Year, nor 


| any ſuch * 23 H. 8. 6. Patent 76. 


Title as Pa- 


tent in Fitzh.— See 30 E. 3. 17. b. 18. a. 


As if the oF. There is a Difference between a bare Authority or Power, and 2 


King licen- Power joined with an Intereſt. In the firſt Caſe, if the bare Power is ex- 
ces his Te- ; 


nant in Capi- Ceeded in the Act done, it is all void, but in the other Caſe it is good 
te to alien for ſo much as is within the Power, and void tor the reit only. Jenk. 


20 Acres, he 20 1. pl. 20. 215. pl. 57. 
may alien 19 | : 
Acres; but in Cafe of à Nude Power, as a Power of Attorney to make Livery of two Acres, if rhe 


Defendant 
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6. If the K ing licences to alien two Parts of a Manor held in Capite, 
and he aliens all, he has not purſued his Licence; but when Act of Par- 
liament authorizes the Owner of Land in Capite to charge two Parts 
which he could not do at Common Law, if he charges all the Land, it 
is merely void as to the 3d. Part, and therefore he has well purſued the 
Authority which the Statute has given him to charge the two Parts. 8 
Rep. 85. Mich. 6 Jac. 8 

J. So if A. has the Moiety of the Manor of D. known by the Name of 
D. and the King licences him to alien the Moiety of the Manor, and he 
aliens the Manor, he has purſued the Licence; for in Truth nothin 
but the Moiety paſſes. 8 Rep. 85. Mich. 6 Jac. ig 
8. Sir Thomas Travell and Dame Frances his Wife, by Indenture 
bearing Date the 18th Day of Jan. 1698, did covenant to levy a Fine of 
ſeveral Manors &c. being the Eſtate ot Inheritance of the ſaid Dame 
F. T. of the yearly Value of about 12001. the Uſes of which Fine 
were declared to be to J. V. and T. N. and the Survivor of them, and 
the Executors, Adminiſtrators, and Aſſigns of ſuch Survivor for 1000 
Years, in Truſt to raiſe 2 500 l. for the Benefit of Sir T. T. and after the 
Determination of that Eſtate to the Uſe of Sir T. T. for Life, without 
Impeachment of Waſte, with Remainder to Truſtees to preſerve contin- 
gent Remainders, with Remainder to the ſaid Dame F. during her Life 
without Impeachment of Waſte, with Remainder to Truſtees to preſerve 
contingent Remainders, Remainder to the Iſſue of ſuch Marriage, Re- 


mainder to the Iſſue of the ſaid Dame F. by any after taken Husband, 


Remainder in Default of ſuch Iſſue to the ſaid Sir T. T. and his Heirs 
for ever; in which ſaid Deed there are 2 ſeveral Proviſoes in the Words 
tollowing; Provided alſo further, and it is the further Intent and 
Meaning hereot, and of the Parties hereto, that in caſe the ſaid Dame F. 
ſhould happen to depart this Lite in the Life-time of the ſaid Sir T. T. 
and that there ſhall be no Iſſue of her Body by the ſaid Sir T. T. law - 
fully begotten, or to be begotten, at the Time of ſuch Deceaſe of her the 
ſaid Dame F. T. that then and in that Caſe it ſhall and may be lawful 
to and for the ſaid Dame F. T. at any Time or Times during her natu- 
ral Lite, by any Deed or Deeds in Writing, or by her latt Will and 
Teſtament in Writing, or any Writing purporting her laſt Will and 
Teſtament, the ſame to be reſpectively atteſted by 3 or more credible 
Witneſſes, to charge all and every the ſaid Manors &c. and Premiſſes, 
or any Part or Parts thereof, with any Sum or Sums of Money not ex- 
ceeding in the Whole the Sum of 10001. to be paid to ſuch Perſon and 
Perſons, and at ſuch Days and Times, and in ſuch Manner and Sort as 
the ſaid Dame F. thall by ſuch Deed or Deeds, Writing or Writings, to 
be atteſted as aforeſaid, from time to time direct and appoint, and by the 
ſame Deed or Deeds, Writing or Writings, for that Purpoſe to limit or 
appoint any Term or Terms, or Number of Years of and in the faid Ma- 
nors &c. and Premiſes, or any Part or Parts thereof, to any Perſon or 
Perſons whatſoever, nevertheleſs redeemable, and ro become void on 
Payment of ſuch Sum and Sums of Money as ſhall be thereon charged 
or appointed, not exceeding in the Whole the Sum of 1000 l. fo as ſuch 
Sum or Sums of Money fo to be appointed as aforeſaid, be not to be paid 
or payable till the End of 6 Calendar Months next atter. the Deceaſe of 
Dame Ann Hodgſon, Widow Relict of Sir Thomas Hodgſon, any thing 
herein contained to the contrary thereof in any wiſe notwithſtandiug; 
Provided alſo further, and the further Intent and Meaning hereot, and 
ot the Parties hereunto is, that if the ſaid Sir T. T. thall happen to de- 
part this Life, and that the ſaid Dame F. T. thall him ſurvive, and that 

25 there 


Attorne makes Livery of one it is void. Jenk. 413. pl. 55. cls 12 Af 1 24 8 Co. 8 Sir Rich- 
Ad Pexhall's Caſe | ! OA Pl. 24. 4 
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there ſhall be no Iſſue of the Body ot the ſaid Dame F. by the ſaid Sir 
T. T. lawfully begotten or to be begotten, living at the Time of the 
Deceaſe of her the ſaid Dame F. that then and in that Caſe it ſhall and 
may be lawful to and tor the {aid Dame F. at any Time or Times during 
her Lite, by any Deed or Deeds in Writing, or by her laſt Will and 


Teſtament in Writing, or any Writing 5 her laſt Will and 


Teſtament, the ſame to be reſpectively atteſted by 3 or more credible 
Witneſſes, to charge all and every the ſaid Manors &c. and Premiſſes. 
or any Part or Parts thereof, with any Sum or Sums of Money not ex. 
ceeding in the Whole the Sum of 2000 l. to be paid to ſuch Perſon or 
Perſons, and at ſuch Days and Times, and in ſuch Manner and Sort as 
the ſaid Dame F. ſhall by ſuch Deed or Deeds, or Writing or Writings, 
to be atteſted as aforeſaid, from time to time direct or appoint; and tor 
that Purpoſe by the ſame Deed or Deeds, Writing or Writings, wh 
or appoint any Term or Terms, or Number of Years of and in the ſaid 
Manors &c. and Premiſſes, or any Part or Parts thereof, to any Perſon 
or Perſons whatſoever, nevertheleſs redeemable, and to become void on 
Payment of ſuch Sum and Sums ot Money as thall be thereon charged 
or appointed, not exceeding in the Whole the Sum of 20001. ſo as ſuch 
Sum or Sums of Money ſo to be appointed or limited by virtue of this 
preſent Proviſo, be not to be paid or payable till the End of 6 Calendar 
Months next atter the Deceaſe of the ſaid Dame A. H. any thing herein 
contained to the contrary notwithſtanding.” A Fine was levied pur- 
ſuant to the ſaid Deed, and by Indenture bearing Date the 14th Day of 
July 1103, and made between the ſaid Lady T. of the one Part, and 
Thomas Northmore, Eſq; of the other Part, reciting the ſaid Deed of 
Co venant of the 18th Day of Jan. 1698, and the ſaid 2 reſpective Powers 


for Lady T. to charge the ſaid Eſtate with 10001. in caſe ſhe died be- 


fore Sir T. T. and with 2000 J. in cafe ſhe ſurvived him, herein men- 
tioned ; and in Conſideration of 150 l. the ſaid Dame F. T. purſuant to 
the 2 ſeveral Proviſoes or Conditions before herein recited, and accord- 


ing to the Purport, true Intent and Meaning thereof, did thereby charge 
all and every the ſaid Manors &c. and Premiſſes, in Manner and Form 
following, ( 
depart this Life in the Life- time of the ſaid Sir T. T. and there ſhould 
be no Iſſue of her Body by the ſaid Sir T. T. lawtully begotten, or to 


to wit) That in caſe the ſaid Dame F. T. thould happen to 


be begotten, living at the Time of ſuch Deceaſe of her the ſaid Dame 


F. T. then and in that Caſe the ſaid Dame F. T. did thereby charge all 


and every the ſaid Manors &c. and Premiſſes, with the Sum of 10001. 


and ſhe did thereby direct and appoint the ſaid 10001. to be paid to the 


ſaid T. N. or his Aſſigns in manner following, (to wit) 500 l. Parcel 
thereof, on the iſt Day after the End of 6 Calendar Months next after 
the Deceaſe of Dame A. H. Widow and Relict of Sir T. H. and 5001. 
Reſidue of the ſaid 1000 l. on the Day next following the ſaid iſt Day, 
both which Payments to be made at or in the Guildhall of the City ot 


Exeter, between the Hours of 2 and 6 of the Clock in the Afternoon of 


the ſame reſpective Days, and ſhe the ſaid Dame F. did for that Purpoſe 
thereby limit and appoint the Term of 2000 \ ears of and in the ſaid Ma- 
nors &c. and Premiſſes to the ſaid T. N. and his Executors, Admini- 
ſtrators and Aſſigns, the ſaid Term to commence and begin immediately 
from and after ſuch the Death of the ſaid Dame F. J. nevertheleſs re- 
deemable and to become void on Payment ot the ſaid 20001. in manner 
as atoreſaid ; and it rhe ſaid Sir T. T. thould happen to depart this Lite, 
and that the ſaid Dame F. T. thould him ſurvive, and that there ſhould 
be no Iſſue of the Body of the ſaid Dame F. by the ſaid Sir T. T. lawlul- 
ly begotten, or to be begotten, living at the Time of the Dece:ſe of her 


the ſaid Dame F. that then and in that Caſe the the ſaid Daino {Tf did 


thereby charge all and every the ſaid Manors &c. and Pren.nit- ith the 
Sum of 20001. and the did thereby direct and appoint the 01. 
0 


Authority. 
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to be paid to the ſaid T. N. or his Aſſigns in manner following, (to wit) 
1000 1. Parcel thereof, on the iſt Day atter the End of 6 Calendar Months 
next atter the Deceaſe ot the ſaid Dame A. H. and 10001. Reſidue of 
the ſaid 20001. on the Day next following the ſaid iſt Day, both which 
laſt mentioned Payments to be made at or in the Guildhall of the Cir: 

ot Exeter, between the Hours of 2 & 6 of the Clock in the Atternoon of 
the ſame reſpective Days; and the ſaid Dame F. T. did for that Purpoſe 
thereby limit and appoint the Term of 2000 Years of and in the ſaid 


| Manors &c. and Premitles to the ſaid T. N. and his Executors, Adini- 


niſtrators and Aſſigns, the ſaid laſt mentioned Term to commence and 
begin immediately from and after the Death of the ſaid Sir T. T. never- 
theleſs redeemable and to become void on Payment of the ſaid 2000 l. 
in manner as atorefaid, which ſaid Deed was executed by the Lady T. 
and atteſted by 6 credible Witneſſes. 'The ſaid Dame A. H. departed 
this Lite ſeveral Years ago, and in the Liſe-time of the ſaid Sir T. T. 
and the faid Sir T. T. died the 19th Day of Feb. 1723; atter whoſe 
Death the ſaid Lady T. brought her Bill in Chancery agaiuſt W. N. Eſq; 
Heir at Law and Executor ot the ſaid T. N. to be relieved againſt the 
Athgnment ot her Intereſt in the ſaid 2 Powers, offering to pay the ſaid 
1501. and Intereſt to this Time. The ſaid W. N. likewiſe brought his 
Croſs Bill againſt the Lady T. to eſtablith the ſaid Aſſignment, and to 
have the Benefit of it as to the ſaid 2000 l. Upon hearing of which 
Cauſes before the Right Hon. the Ld. Chancellor on the 3d Day of Feb. 


laſt, his Lordſhip was pleaſed to direct as to the ſaid N.'s Demands of 


20001. by virtue of the ſaid Deed of the 17th July 1703, that a Caſe 
| thould be made on the ſaid Deeds of the 18th Jan. 1698. and ot the 19th 
july 1703, and that the fame ſhould be laid before the Judges of the 
Court ot King's Bench tor their Opinion thereon, upon theſe Queſtions ; 
Qu? 1it, Whether the Deed of che 17th July 1703, be a good Execu- 


tion of the Power by the Defendant the Lady T. to raiſe the laid 20001. 


Qu? zdly, Suppoling it to be a good Execution, then when the ſaid 


20001. is to be raiſed? 


Mie have conlider'd of the above written Caſe, and are of Opinion that 


the Deed of the 17th of July 1103, is a good Execution of the Power by 


the Defendant the Lady T. to raiſe the Sum of 2000 J. therein mentioned, 
and that the ſame ought to be raited upon the Death ot Sir T. T. therein 


named, R. Raymond, Ja. Reynolds, 
F. Page, E Probyn. | 
| a MS. Rep. Sclater v. Travel]. 

9. Appeal from a Diſmiſſion at the Rolls upon this Cale ; Serjeant 
Maynard by his Will deviſed ſeveral Manors, Metluages &c. to Truſ- 
tees, and inter alia, the Manor of Beer in the County of Devon, to 
the U ſe of his Grand-child Mary Maynard (ſince Counteſs of Stamford) 
tor Lite, with Remainder to Lady Hobart tor Lite, with Remainder 
to her hrit Son &c. with Remainder over, with a Power in the Will in 


che Words tollowing ; ſeilicet, My Will is that my Grand-child M. M. 


when ſhe by Virtue ot any Clauſe in this my Will, or the Meaning 
thereof thall be or ought to be in the Potleſſhon ot the Manor ot 
Beer, and atterwards every Son of her or their Sons being in Poſſeſ- 
ſion thereof, and ot the Age of 21 Years, and entitled to the ſaid 
Manor oft Beer, be impowered and may leale all or any the Tenements 
thereof tor 1, 2, 3 or 4 Lives or Years ſo determinable in Pollethon, 
Revertion, Remainder, or Expectancy, and under the New Rents now 
reſerved, and the like Agreenients and Covenants as in the Leaſes now 


in being, and by the preſent Tenants thereot reipectively to be pur- 


tormed and kept, ſo as all Leaſes ro be, made with other Eſtates then 
tormerly leated, then in being, exceed not 4 Lives, or determitable by 
Death ot 4 Perſons at moſt in one Jenement at one Tine. Then fol- 
lows this Clauſe; Item, My WII is that T. G. and erty other Agent 
5 R 1 
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in his Place appoirted as is herein after mentioned, and every other 
Perſon, to whom the Premiſes ſhall come into Paſſeſſion, may then leaſe 
the ſame or any Part thereof at rack or utmoſt reaſonable Rent, and ſuch 
other Agreements for Reparations and againſt Waſte as they can rea- 
ſonably agree upon, ſuch Leaſe not to exceed the Term of ) Years, 
This Leaſe was atterwards corfirmed by a private Att of Parliament 
£9 6 N. M. which recites the Will Verbatim, and confirms it, and like. 
Wiſe creates a Term of 1000 Nears to raiſe _ to pay off Incumbrances ; 
afterwards by Decree in this Court affirmed in Dom. Proc. wherein Sir 
J H. (then an Infant) was Plaintiff, a Settlement was directed to be made 
purſuant to the Will, aud a Settlement was made by the Truſtees, but there was 
a ſmall Variance in the Words of the Power of leaſing in the Settlements 
from thoſe in the Will (viz.) inſtead of the Words (Under the New Rents 
now reſerved &c.) as in the Will, The Settlement was (So as the Rents 
not reſerved &c.) and the Reſtriction comes under the Words 90 ag 
&c. The Plainciff claiming under a Leaſe for 3 Lives by the Counteſs 
of S. for a valuable Conſideration, by Virtue of this Power the Bar- 
ton of Beer, Part of the Manor ot Beer, which was out upon a Leaſe for 
Lives at the Time of Serjeant Maynard's Purchaſe, but the Lives happened 
to drop before the Serjeant made his Will, and was in Hand at the Time of 
his Death. Plaintiff brings a Bill in this Court to be relieved againſt 
a Recovery in Ejectment by Detendant M. to whom the Term of 1000 
Years was aſſigned, for ſecuring a Sum of Money lent by him to the Truſtees, 
and that the Plaintiff might redeem the Mortgage, or that the Mort- 
gage Term ſhould not be ſer up againſt him at Law to defeat his Leaſe, 
bur that he might be at Liberty ro try the Validity ot his Leaſe ar 
Law, againſt the Remainder-Man Sir J. H. The Bill was diſmiſt at 
the Rolls for Defect of Title in the Plaintiff, the Maſter of che Rolls 
being of Opinion, that the Leaſe was not warranted by the Power, and 


therefore determined with the Eſtate for the Lite of the Leſſor. 


It was argued for the Plaintiff that the Barton of Beer was within the 


Power in the Will and in the Settlement, and that the Leaſe to the 


Plaintiff was a good Leaſe purſuant to the Power, that tho' the Power 


in the Will and the Power in the Settlement varied in Words, yet the 


Senſe was the ſame, and no material Difference between them; that the 
Will was executory, the Deviſe being to Truſtees, who were to con- 


vey according to the Directions in the Will; that this Settlement was 


made purſuant to the Decree in which Sir J. H. was a Plaintiff, and 


* See Tit. 
Powers, pl. 


1 


tho' he was then an Infant, yer being a Plaintiff he is bound by the 


Decree, and no Day given him to ſhew Cauſe againſt it; that in his An- 
ſwer to the preſent Bill he does admit that the Settlement was made 
purſuant to the Will, Act of Parliament, and Decree of this Court, and 
therefore he is bound and concluded by the Settlement, and cannot now 
take Exception to it; then taking the Power as in the Settleinent, the 
Leaſe is good; and * Cumberford's Cale, 2 Roll. Abr. 262. is an 
Authority directly, the Reſtriction the ſame in both Caſes, and coming 


under the Words So as &c. That this Caſe of Cumbertord's was held 


to be Law in the Caſe of Walker and Wakeman. 1 Vent. 294. 2 Lev. 
150. the Power of leaſing being generally of all or any Tenements ot 


| the Manor of Beer, and the reſtrictive Clauſe under the (So as) thall 


be applied only to the Rents then reſerved, and not the Lands, and this 
Caſe ot Cumbertord was cited and allowed by Holt Ch. J. in the Cale | 
ot Loveday and Winter, 5 Mod. 3198. — . 

That the ſubſequent Clauſe which impowers B. the Agent or Steward, 
to make Leaſes for j Years of the Premiſſes, does not alter the Caſe; 
for this Power is proper to be given for the Lands which never were 
in Leaſe, and allo for the Lands uſually let, till they could get a new 
Tenant to take a Leaſe upon a Fine, according to the Cuſtom and U ſage 
of the Country; that the Mortgage Term created by the Act of Parli- 


, | . 
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ament, could not deſtroy or ſuſpend the Power, for that would make 
the Act of Parliament abſurd, which confirms this Power, according to 
the Will, to the Tenant for Lite, and at the ſame Time creates a Term 
of 1000 Vears, to ſuſpend the Power of leaſing till that Term ſhould 
expire; beſides a Mortgage in a Court of Equity is conſidered only as 
a Security for Money, and does not diſturb the Poſſeſſion or Enjoyment of 
the Mortgagor, that the Relief prayed by the Bill is very proper either 
to redeem the Mortgage, or ſo far to ſet it aſide that it ſhould not be 
made uſe of at Law to overthrow the Leaſe, for which the Plaintiff 
paid a full and valuable Conſideration &c. | 
For the Defendants it was inſiſted that Powers of making Leaſes 
ought to be conſtrued ſtrictly, for they 1 the particular Eſtate in 
Prejudice of thoſe in Remainder, and this Rule was the principal Foun- | ; 1 
dation of the Reſolution in the Caſe of * Orby v. Bohun, Tempore * See Tit. | | v1 
Cow per C. Serjeant M. had two Sorts of Eſtates, one Sort let out 8 | 113133 | 
upon Lives according to the Cuſtom of the Welt Country, another r * 1 
Sort of Eſtate of Lands in Hand or let at Rack Rent, and he has by his Notes there. | e 
| Will provided tor both theſe Sorts of Eſtates by the two different | 1 
| | Powers in the Will, the Power of leaſing tor Lives for the firſt Sorts | 
. of Eftates, the other Power tor leaſing tor 7 Years at a Rack Rent for | | 
| the other fort of Eſtates. This Caſe ought to be determined upon the OY 
1 "ords in the Will, and not upon the Words in the Settlement, which 
vary trom them ; tor the Will is confirmd by Act of Parliament, and 
the Scttlement was decreed to be made according to the Will, and this 
Court will not ſer up the Settlement againſt the Will, Act of Parlia- 
ment, and Decree of this Court. * Bagot and Dughton, Tempore * See Tit 
Cowper C. Power to leaſe all or any of the Premiſes in the Indenture Powers (A. 
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| and Fine compriſed now in Leaſe, and this Power don't extend to any 4) py 1. in 
„„ Lands not then in Leaſe, and Lady f Baltinglaſs's Cate Vaugh. 28. 3 Oy 
cited as a Caſe in Point &c. _ + This ia 
| the Caſe of 


Triſtram v. Roper, Lady Baltinglaſs, Widow; and See Tit Powers, (A) pl. 12, 13. in the Notes 
there; and ſee Ibid (A. 2) pl. 1. and ſee 2 Jo. 27 to 38. S. C. 8 | 


King C. was aſſiſted by Raymond Ch. J. Denton J. and Comyn's Ba- 
ron. Raymond Ch. J. faid, my Brothers agree with me in Opinion, 
and we ale all of Opinion that the Leaſe made to the Plaintiff is nor 


ers 0 8. ...!! Ne. | PISS. ARTE 


Cum- 


warranted by the Power. ES os 
2 It is very difficult to make a Difference in Reaſon between he Power 
5 n the Settlement, aud the Power in the Nill, the Words may vary but the 
deuſe 1s the ſaie. This Power is in Prejudice of the Remainder Man, 
1 and increaſes the Intereſt of the particular Eſtate, and therefore to be 
, conſtrued ſtriètly, but ſuppoſing there be a Difference, I think this 
. Power ought to be taken upon the Foot of the Will, and not upon the - _ 
Settlement; rhe Power in the Will is all one Clauſe, and muſt be con- 2 
x 'trued together, and the Caſe of Triſtram v. Yiſcounteſs Balting⸗ 0 
4 laſs, Waugh. 2g. is a Caſe in Point; ſo is the Caſe of Baxgot v. | #1 
. Ducghton, according to the Opinion of the Court of B. R. to whom a e 1 
f the Caſc was referred by Cowper C. The Settlement recites the Will, 
1 the Act of Parliament, and rhe Decree, and if the Deed does make any 
* Difference it muſt be contrary to the Will, ACt of Parliament, and the 
ſe Decree ; but it was ſaid the Defendant Sir J. H does admit the Settlement 
2 dy his Anſwer, and thereſore is concluded by it; but that founds harſh in 
J. 4 Court of Equity, and where the whole State of the Cafe appears up- 
% on the Record, the Admithon of the Party is not an Eitoppel at Law, 
e As ro Cumbertord's Calc Hale Ch. J. ſaid, if it had been Res Inte- 
y Ars, he ſhould have been of another Opinion. 2 Lev. 150. Walker v. 
Wakeman, and that Judgment is not tounded upon the Authority of 
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uthority. 


them. 


and zot Agreements for Leaſes &c. 


9 Cumberford's Caſe. So * the Caſe of Minter and Loveday, ; Mod. 


378. Cumbertord's Caſe 1s cired, but no great Streſs laid upon it ; bur 
it chat Caſe be Law, it ſhould not be carried one Step further. 

King C. ſaid, that it don't appear to the Court that the Plaintiff has 
any Title, and therefore it is not proper for this Court to remove the 


Mortgage out of the Way, to enable the Plaintiff to try the Validity 


of his Leaſe at Law ; Equity will not ſet up the Settlement in Op- 


poſition to the Will. I think there is no material Difference between 


the Power in the Will, and the Power in the Settlement; the Senſe ig 
the ſame. The Word Tenement in the Will, in Legal Underſtanding 
has a general Signification, but in Common Underſtanding means Lands 
holden by Tenants, and this appear to be the Meaning of the Teſ— 
tator by the ſubſequent Power to demiſe the Premiſſes tor J Years ar 
a Rack Rent. Vaugh. 28. is a Caſe in Point; and ſince the Court is of 
Opinion that the Leaſe is not good, it is not proper tor the Court to iu— 
terpoſe in Favour ol the Plaintiff to fer this Mortgage our of the War, 


in Order to trouble the Remainder Man with a Suit at Law, there- 


tore the Decree of Diſmiſſion at the Rolls muſt be affirmed. MS. Rep. 
Paſch 13 Geo. in Canc. Foot v. Marriot, Sir John Hobart and al”. 


10. H. T. Tenant for Liſe, with Power to make Leaſes for Years deter- 
minable on 3 Lives &c. Remainder to T. 'T. his Son tor Lite, with like 


Power to make Leaſes after the Death of H. H. and T. T. join in a 


Mortgage to C. in Fee, with a Covenant by C. for himſelf, his Heirs, 
Executors, and Adminiſtrators, to ratity and confirm all Leaſes made b 
H. and T. under certain Reſtrictions, not perfectly agreeable with the 
Power in the Marriage- Settlement, particularly the Leaſes were to be 
for Money really, and bona fide paid &c. 3 
H. and T. made 2 Leaſes, and then C. aſſigns his Mortgage to the 


Deſendant E. and after the Aſſignment H. and T. make 2 other Leaſes. 


The Plaintiff claims all the 4 Leaſes, and brings his Bill to eſtabliſh 
For the Defendant it was inſiſted that the Leaſes were void; Iſt, they 
could not be good under the Power in the Marriage-Sertlemear, be- 
cauſe that being a Power coupled with the Intereſt or Eſtate of H. Te- 


nant for Lite, and he and T. having departed with all their Ettate by 
the Mortgage, the Power was gone &c. 


⁊ꝛ2dly, The Detendant had no Notice of the 2 firſt Leaſes at the is 
of taking his Aſſignment from C. nor were the Leaſes purſuant to the 


Covenant by C. to ratity &c, And 3dly, As to the Leaſes ſince the 


Aſſignment, the Covenant by = being only tor himſelf, his Heirs, Exe- 


cutors and Adminiſtrators, and not Afligns, this Covenant could not 
bind the Deſendant as Aſſignee, being collateral to the Land, and the 


Eſtate and Intereſt aſſign'd; and T. joined in the Aſlignment to Deten- 
dant, and no Power or new Covenant reſerved as in the firſt Mortgage, 
and therefore the Leaſes made atrer by T. are void. | 


It was objected that the Defendant don't deny Notice of the Leaſes 


when he took the Aſhgnment; but it was anſwer'd that Detendant lays 


he knew nothing ot them, and rhe Plainritls have not charged Notice 
particularly, and Poſſeſſion never went with the Leaſes, fo as to give or 

imply Notice to the Delendanr. : | ns 
The Maſter of the Rolls ſaid, that one of the Leaſes claim'd by the 
Plaintiff is only an Agreement that the Covenantee ſhould enjoy, where- 
as the Covenaut is to make good Leaſes to be made by the Mortgages, 
Ld. Chancellor ſaid, thut as to the 2 Leaſes before the Atignment to 
the Detendant, the Queſtion is, what Iniluence the Marriage-dSetrlement 
and the Covenant of the Mortgagee ſhould have on thoſe 2 Leaſcs, and 
holds this not good within the Settlement, and by the Mortgage the 
Power was gone; and as to the Covenant it mult be thewn that the Leaie 
15 


is within the Limitations. A Covenant or Agreement to make a Leaſe b 


30. Brooke in Abridgment, 5 Ed. 4. tho' bound in an Obligation. 


8 Authority. 


$37 


— 


Mortgagor is not within the Power, which is not to make good all 
Agreements for Leaſes, but Leaſes actually made. 

As to the 2 ſubſequent Leaſes, when 1 in the Aſſignment, 
and granted all his Eſtate &c. his Power under the Covenant Was gone. 
As to the laſt Leaſe made by the Receiver under the Order of this 
Court, tho' by the Order the Receiver was to make Leaſes generally 
with Conſent of T. that muſt be with reaſonable Reſtrictiop, i. e. to 
make Leaſes, in order to receive the Profits annually ; and here is a 
Leaſe made tor a Lite upon a Fine much leſs than the Value, thereſore 
not good, and no Proof of Payment of the Fine nor Poſſeſſion, which 
thews it traudulent. Bill diſmiſs'd. Nota, a like Caſe of Corker and 
Ennys 2 or 3 Days betore, and the Bill diſmiſs'd. MS. Rep. Mich. 4 


— 


Geo. 2. in Canc. Vincent v. Ennys. 


Original is 
(D but miſ- 
. | 7 CW 
1. JF 2 ſubmit themſelvbes to the Award of J. S. one only may re- Br. Arbi- 


voke the Subiniſſion. * 28 H. 6. 6. b. adjudged, # 21 60. 6.rrewent, pl. 


to ſtand to the Award; bur he ſhall torteir his Obligation thereby, + 8 ro wake 1. | 
ED. 4. 10. b. 211). 6. 30. Co. 8. Vinior 82. Contra 9 5 Ed. 4. 3. where —-Fizh. 
he is bound by Obligation. 1 


rbitre- 
ment, pl. 1 2. 


* (H) Mo may revoke it. *Thisin the 


Lites S. C. & S. P). + Br. Arbitrement, pl. 49. cites S. C. + Br. Arbitrement, pl. 37. 
cites 8 E. 4. 1. [and is the Beginning of the S. C. of SE. 4. 10 b.] but 1 do not obſerve any thing in 


Brooke of revoking the Submiſhon. J Br. Arbitrement, pl. 35. cites S.C. & S. P. 


2. [So] Tf 2 of one Part, and one of the other art, ſubmit to the Br Arbitre- 


Award of J. S. one of the ſaid 2 may revoke the Subiniffton with went t 4. 


out the other. Contra 28 Þ, 6. 6. b. .F. 0 Am 


8 3 ES ; | A 85 ton J. that 
where 2 Plaintiffs and one Defendant, or one Plaintiff and 2 Defendants, put themſelves in Arbitre- 
mem, there the one Plaintiff nor the one Defendant without the other cannot diſcharge the Arbitra— 
0. — Fitzh. Arbitrement, pl. 12. cites S. C. & S. P. accordipgly. | 


3. Yo where 2 gn Auditors, the one without the other cannot dif- Fitzh. Ar- 


charge them; by Athron J. Quod non negatur. Br. Arbitrement, pl. 4. bitrement, 


cites 28 H. 6. 6. 1 . . 3 
4. Note, where a Man 1s bound to ſtand to the Arbitrement of J. N. 8 C cited 


he cannot diſcharge the Arbitrator ; contra if he was not bound to ſtand and S. P. re- 


to his Arbittement; but ir ſeems clear that he cannot diſcharge the Ar- ſolved ac- 


bitrator in the one Caſe and in the other, but then he ſhall forfeit His cordingly, 


; 5 8 Rep. 82. 4. 
Bond. Br. Arbitrement, pl. 35. cites 5 E. 4. 3. Trin. - Jac. 
yy 8 . | 8 | Vinror ?, 
Caſe.— Brownl. 62. Wilde v. Viner, S. C. & S. P. adjudged accordingly — 2 Brownl. 20g. Vivion v. 


Wilde, S. C. & S. P. agreed. — Sid 251. pl. 10. at the End of the Cafe of Nugate v. Degelder, is a Qu re 


if by the Revocation of the Defendant the Plaintiff may be intitled to an Action on the Calc, or any 


other Remedy where the Whole is by Parol. 


5. Committing Admiſſion by the Ordinary is not an Intereſt, but a Power 
or Authority, and Powers and Authorities may be revoked, and therefore 
he may revoke it. Br. Adminiſtrator, pl. 33. cites 4 H. 7. 14. 
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Authority. 


Ron (f) (I) That ſhall be ſaid a Revocation in Law, 
but miſ- | ; 
printed. 


Noy 38. 1.T F a Wan makes a Feoffment to 4, to the Uſe of himſelf for Liſe 
Allwaters the Remainder to his Son in Tail, provided that it the Feoffor 
ri 7 ſhall find any Offence or Diſobedience in his Son, that chen he, upon 


. the Payment of 12 d. to the Feoffees, may revoke the firſt Uſes, it the 
cordingly; R Y . 5 | 5 
for Content ſaid — wes den the Bow to . 1 6 alter 
cannot ſur- one of the Feoffees dies, the wer Or Kcbocation is by this deter⸗ 
Co E 8 56. Mined; for the Authority cannot ſurvive, ſo that the Father upon 
. 2. As the Tender of 12d. cannot revoke with the Conſent of the ſurviving 
waters v. Feoffees, Y. 43, 44 El. B. R. between 4rwater and gerte, ab: 


Bird, S. C. 1 4 
Rcſolved N Judged | 


by all the Court that it is not a good Revocation, 


2. Tf 2 ſubmit themſelves to the Award of 2 Arbitrators, and after 


by Order out ol Chancery the Arbitrators are made Commithoners, to 
determine the Controverſy between the ſaid Harties, this is no Revo- 
cation of their Arbitrary Power. P. 40 El. B. between E and 


Hill, pet Cutiam. 


* ewe 3. Jf A. and B. ſubmit to the Award of J. S. and after, before any 
290, 291- Award made, revoke the Authority of the Arbitrator, this ts not any 


Vivion v. 


Wilde, S. C. Revocation in Law till Notice of this Revocation given ro che Arbi- 


& S. P. a- trator. Co. 8. * Dintor 82. per Curiam. + 8 Ed. 4. 10. b. 21. b. 

reed. | „ 1 ” | 8 
e 62. Wild v. Viner, S. C. but not ſo clear as to this Point. + Br. Arbitrement, pl. 37. 
cites 8 E. 4. 1. which is the Beginning of the Caſe of 8 E. 4. 10. b. but I do not obſerve S. P. there in 
Brooke. | CE e 


4. If A. of the one Part, and B. and C. a Feme ſole, of the other 
Part, ſubmit theinſelves to the Award of J. N. and after C. takes J. 8. 
to Husband, and after the Arbitrator, before any Notice of the Mar- 


riage, makes an Award that B. and C. ſhall pay 30 Il. to A. yet this 


ſhall not bind J. S. and C. his Wife, nor B. For the Submiſſion, 
by the Marriage of C. ts revoked as to B. allo, and this allo wit 
out any Notice. 1. 13 Car. B. R. between M hite and Gifford, & 
alios, per Curiam upon a Demurrer; upon which the IDlaintiff dil- 
8 his Action by the Conſent of the Court. Intratur Trin. 

II Cat. 
So where 5. Tf the Leſſor by Deed licences the Leſſee for Beats or Life to 
me weg alien, (who is reffraifics by Condition not to alien without Licence) 
and the Leſlor dies beiure rhe Leſſee aliens, pet this is no Counter 


Fol. 332. mand * of the Licence; for the Licence exempts the Leſſee out ot 


the Penalty of the Condition, and it was executed on the Part of 
the Leſſor as much as could be. Co. Lit. 52. b. cites Mich. 3 Jac. 


granted him 
a Licence in 


Writing to B. ro be reſolved. | 


alien Pari, 

and then granted the Reverſſon, and the Leſſee attori'd, and afterwards alien'd Part, and adjudged 
good, tho tie Alienation was after tlie Grant of the Reveriion. Cro. J. 102, 103. pl. 36. Mich. 3 Jac. 
B. R. Walker v. Bellamy. | TED DET 


1 6. Ik the King gives Licence to alien in Nortmain, and dies, pet It 
dite EN 6 Map be executed atrer. Ca. Lit. 52. b. 


cites F. | 

223. 5, P... PI. C. 45-. a. b. in a Nota there 8. P. as to 6: chili in Mortmain, and cites S. C. 
and ſays that it ſeems reaſonable, tho the Grant was not mute for the e and his Heirs, inaſmuch as 
the Body Politick of the King ood ity for this ie Tyloe ne, and alto Imerelt, ro purcha fo we 


' Boy's. 


per Cur. accordingly. Le. 286. in pl. 387). at the End. 


like weile. Chan, Piec. 125. Mich. 1700. Mitchel v. Cades. 
| 5 7 


Authority. 
— 4 435 
Houſe. But Br. Prerogative, pl. 6. ſays the contra, and it is ſaid elſewh f 14 

Tenant to alien, that this ſhall not ſerve againſt the next King. ewhere of a Grant made to the 


7. Letter of Attorney to make Livery is revocable before it is executed; 
but After Execution lawtully had the ſame is executed, it cannot be revoked. 
5 Rep. 90. b. Trin. 42 Eliz. in Scac. Cam. in Hoe's Caſe. 

8. It a Man has a Power of Revccation, and of limiting new Uſes, and 
he grants to new Uſes, that has been over and over determined to be a 
Revocation ;. but / he has other Lands, then there is ſomething for the 
Words to operate on, and will not be a Revocation. It a Man has 
Lands, over which he has a Power of Revocation, and other Lands; if 
he gzves all his Lands, that will not amount to a Revocation, in reſpect 
of che Lands over which he has a Power, becauſe the Words may be ſa- 
Tisfied as to the other Lands. Select Cafes in Chan. in Ld. King's Time, 
44. Trin. 11 Geo. Degg v. Macclesfield (Earl.) 


(K) Determined. 


1. A Deviſed that J. S. and J. K. ſhould /e his Lands after his So where A: 


Death by Advice of the Parſon of the Church of 1. Betore the wade M. his 
Sale the Parſon died. J. S. and J. K. cannot fell. No. 62 pl. 172. 3 8 5 
Trin. 6 Eliz. cited by Dyer, as lately adjudged in Franklyn's Cale. Exccutors, 
Ti 3 1 | WE aaäaäa nd deviſed 
his Land to his Wife for her Life, the Remwnder to his Daughter in Tail, and if the dies without 
Iſſue of her Body, then þis Executors, by the Hlient of C. hell lis Land, ad died. M enter'd, and 
died. The Daughter enter'd. C. died. The Daughter died without Int, The Executor who ſurvivw'd 
{old the Land; but held that the Sale is not good. Dal. 45. pl 36. Anno 4 Eliz. Anon. S. P. cited 


2. It Cefty gue Uſe will'd that his Feoffees ſhould ſell his Land, they 
ought to ſell jointly by reaſon of their Joint Poſſeſſion &c. But if all 
the Feotlees but one die beiore Sale made by them, then he that ſur— 
vives may ſell, becauſe the Pollelſion of the whole is in him &c. Perk, 

A, t the Will be, that the Executors ſpall jointly ſell, and oze of them 
{els guto one Man, and rhe other ſelleth unto another Man, and afterwards 
1; the Executors join in a Sale unto a zd. Perſon, in this Cafe the la 
Sale is good, and the other Sales are not good. Perk. S. 546. 

4 I a Man willeth that his Exccutors and his Feoffees ſhall ſell his Land, 
and the Execcutors fell without the Feoffecs unto one Han, and the Feoffees 


_ without the Kxecenters ſell unto another Man, and atterwards the Executors 


aud the keoffees ſell unto a zd. Man; in this Cale the laſt Sale is good, 
and the other two Sales are not good &c. Perk. S. 553 

5. Refuſal by one thut hu but a bare Auther:ty, thall not diſable him 
from executing it.; As it an Executor that has a bare Power to fell 
Land &c. or an Attorney to give Livery, thould ſay they would do 
nothing that will not diſcharge the naked Power; Per Pollesien C2. 
J. 5 Mod. 458. in Caſe of Tripper v. Eyre. 

6. A. indebted to B. makes a Letter ot Attorney irrevocable to B. 79 
receive all Payments that jhall hecoiè due to him, he being a Sea Cap: in. 
A. dies, There were Wages due to A. when he died, but none ur the 


making the Letter of Attorney. The Matter of the Rolls held, thut 


B's Authority Was determined, and that in neither Cate thould he cglaim 
Priority of Payment trom the amimſtrators of A. who were Crediors 


(1. 


a 


* x 


5 —_— 
— _— 5 1 


go to 
and borrowing 


——_—— = th 1 — yy 


Authority. 


(L) Transferr d. 


_ 39 T. [ F I make a Warrant of Attorney to A. to make Livery and Seiſin to 
Kretz : 5 J. S. of my Land, A. cannot make a Warrant to B to do it, becauſe 


4 8 P. — the Perſon who is to do it is named by myſelt. Arg. Kel w. 44. b. Trin. 


Br. Feoffl. 17 H. 7. 
ments de &c. Js 
pl. 47. cites 18 E. 4. 12. S. P. by Jenney——S. P. Arg. 2 Roll Rep. 6, cites 9 H. 9. 


So a Difter- 2. Where a Horſe is lent for a certain Time, the Party to whom &c. 
taken be. has an Intereſt in the Horſe during that Time, and in that Cale his Ser- 
tween Hiring vant may ride; but otherwiſe where the Loan was tor a Time uncertain; 
* og to Per North Ch. J. Mod. 210. pl. 43. Hill. 27 & 28 Car. 2. C. B. in 


ork Caſe ot Bringloe v. Morrice. | x 
4 Horſe; that in the firſt Caſe the Party may ſet his Servant up; but not in the other Caſe. Ibid. 


3. A bare Power is not aſſignable, but where it is coupled with an Inte- 
reſt it may be aſſigned ; As where on a Leaſe of Land Leſſor excepted 
the Trees, and Leſſee covenanted with Leſſor, that he, his Heirs and 
Aſſigns, ſhould from Time to Time, during the Leaſe, have Liberty 
and root up the ſaid Trees; agreed per Cur. 2 Mod. 317, 318. Trin. 

34 Car. 2. B. R. Anon. ” . 


.) Corrected in Equity. 


1. Eviſe that his Executors nominate one of his three Nephews to inhe- 
rit his Eftate ; the Court decreed them to nominate one of them 
in a Fortnight, otherwiſe the Court would nominate one ot them itſell. 
Fin. R. 53. Hill. 25 Car. 2. Moſely v. Moſely.  _ 
2. A. gave ſeveral Legacies, and deviſed, that the Reſidue of his 
Eſtate ſhould be divided among ſeveral of his Kindred by Name, 16 
in all, in ſeveral Proportions ſer down by him, bur deviſed, ht rhe 
ODuantity of the reſiduary Eftate ſhould be as his Executor voluntarily, and 
without being thereto compelled by Law, ſhould declare, The Execu- 
tor declared what the Sum of the Reſidue was, and accordingly paid 15 
of thoſe Legatces, but the 1th exhibits a Bill ro diſcover the Eſtate 
ſuppoſing it more. Decreed the Executor to Account. 2 Chan, Caſes 
10598. Trin. 26 Car. 2. Gibbons v. Dawley. „ 5 
S. C. cited 3. A Man having two Daughters, one by a former Wife, and another bj 
Arg. Vern. his 2d Wife, deviſed his Eſtate to his Wife, 10 be diſtributed between his 
48 ad Daughters as his Wife ſhould think fit. She gave 1000 l. to her own 
e Daughter, and but 1001. to the other. The Court ordered an equal 
228 Paſch. Diſtribution. Vern. 355, 356. in pl. 352. Arg. cites Cragrave v. Perroſt. 


err: 2. 


Craker v. Parrot, 8. C. Fin. Rep. 3 54, 355. Paſch. 30 Car. 2. Spyer v. Parrot, S. C. decreed accord- 
ingly. | | | 


4. A. deviſed a Perſonal Eitate by his Will, or thereby raiſes Money, 


out of his Land to be diſpoſed among his younger Children, according 1 


„„ : e OW... 5. 


— — 


Authority. 1 


the Diſcretion of two or three Perſons. Decreed the Diſtribution to be 
equal. 2 Show. 242. pl. 241. Mich. 34 Car. 2. in Canc. Anon. 
5. An Eſtate was deviſed to A. to diftribute amongſt his Nephews and & C cited 
Meces as he ſhould think fit. One ot the Nieces, to whom Nothing 1 
x : . | : Gen Arg. 
had been appointed, brought a Bill that the might have an equal Share Cite in F. 
of the Eſtate, and was diſiniſſed. Vern. 356. pl. 352. Hill. 1685. Arg quity in Le: 
cites it as the Cale of Swetnam v. Woollaſton. King's Time. 
6. A. has three Siſters, and deviſed 400 J. a- piece to two, and to the 3d. 4 
what his Executors thought fit; The Lds Commiſſioners decreed 400 1. to 
the 3d, if the Eſtate would hold out. 2 Vern. 153. pl. 149. Trin. 1690. 
Wareham v. Brown. 
7. W. by his Will deviſed, that his Perſonal Eſtate, and 400 J. to be 
raiſed out of the Truſt-Fflate fhould be diftributed by two Daughters his Ex- 
ecutrixes, amonnſt themſelves, and their Brothers and their Siſters, accord- 


ang to their Need and Neceſfity, as in their Diſcretion they ſhould think fit, 


and inſiſted on their Power to diſpoſe thereof, as they thought fit; and 
that the Detendanrs were not intitled to any Part thereot: The Ld. 
Keeper decreed a double Share thereot to the Plaintitt, the Heir, as 
looking upon him to tand molt in Need thereof, and confirmed his 


tormer Decree, which was alſo upon an Appeal in Parliament affirmed. 


2 Vern. 421. pl. 383. Paſch. 170 f. Warburion v. Warburton. 

8. A. by Marriage Settlement is Tenant tor Lite, Remainder to Fruſ- S C cited 
tees to raiſe 4009 J. for gounger Children's Portions, as A. ſhould appoint, ep 1 
Remainder to his firſt &c. Sons in Tail. A. has ſeser el younger Chil- e 
tren, and appoints the 4000 l. among them, and particularly appornts Sir R. Aſh- 
2000 J. 70 E. the 2d. Son. Alter, by the Death ot the eldeit Son, B. ton. 
'croies the elileſt Sn, upon whicn A. makes a new Appotutnieut ot the 


2600 J. to other Children. Wright K. decreed the latt Appointment 


to ſtand, the hrit being made on an imply'd Condition that he ihould not 


become the eldeſt Son. 2 Vern. R. 528. pl. 476. Hill. 1705. Chadwick 
v. Doleman. . 1 


9. C. left a Power to his Wife to deviſe her Effate amour his three 


7 


Daughters in ſuch 1'roportions as jhe fall think ft. It was held in Chan- 


cery, that ſhe muſt divide equally amongtt them, unleſs a good Reaſon 
can be given for doing otnerwite. Chan. Prec. 256. in the Cale of Attry 


v. Aſtry, pl. 209. Paſch. 1706, cited it as the Cale of a Daughter of Sir 
Geo. Crocke. | 


10. By Marriage Settlement it is provided, that 2500 1. be diſtribu- 
ted among the 4% 4% f he Marriage in ſuch Proportion as V. Dy ſhould 
appornt., He dies, leaving one Ch oaly, but makes No Appointment. 
Decreed the Chiid to hive tae 25291. 2 Vern. R. 665. pl. 59 t. Mich. 
1710. Davy: v. Hooper &a. 5 . 
11. A Man gave Fower to his I} :fe te deviſe 1009 / tn, and among ſt His 8 
Child and Children, cad in ſuch Miuner aum Proportion to each Child, ue Word 
| [I I] hz 1b ht The 8 » 4 ( 175 7% ; 4 N Elder ES 3 7 of a Trutt 
as ſhe fe 41 ˖ [ IX / Ca ? ore METS 2100 t 2 4110 U jg BY {6 1 oy | veils Do- Were, That 
dided for, the Me: ber appointed t ale tothe Lounger, Upon which Ap- 1 R A. the 
pointment a Bill was brought tor an uncqual Diſtribution, but was diſ- Fat er diss 
miſſed. Cited by the Attorney General, Arg. Cates in Equ. in Ld. cones > un 
* 4 _- a 12 Gs 7 f 8 og . . | | 17 * Jan 
Talbor's Time, 74. as Mich. 1732. Litter v. Robinſon. We” e 
* | | | ö Lon, 211 ot hoy 
ue then living, then and in ſuch Cale to raiſe a Sum not exceeding 1505 l. as fron as may le, to ax er 
the ſole Benefit and Advantage of ſuch Child or Uhildren, (other than the eldeſt Son of that iar i {uh 
Proportion, anner, and Tum, in all Reſpects, as the ſaid R. jbould, for ſuch Purpoſe, ly bis (aft in 
I ritine, direct and apboint; and in Det ault of ſuch Appointment, then to and for the ſole henet ct fe 
Child, if bat one, but it mov”, (other than the Eldett equally, ard in equal Parts and inner, to all Ju- 


tents and Purpoſes. R. by his Will directe the 150+ J. to be raiſed, and gives 4501. to his Son K. 155 l. 


to Jane, and nothing to E who had an Eſtate of 4 or. 500 J. per Am given him b another, and te 
coming into this Court for a S tee of the 150 J. his Bill was difmifled Cited by the Att. Een Alg 
Caſes in Equ. in Ld Talbor's Time, 74 as March 2, 133. Auſtio v. Auſtin. 
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12. Where there is a Sum of Money provided for younger Children, and 
one of the Younger becomes Eldeſt, he ſhall have no Part of this Money; 6b: 
where the Money was by a private Alt of Parliament appointed to be a. 
mong A. B. and C. (naming them) and A. afterwards becomes Eldeſt 
he is capable of an Appointment in his Favour. Caſes in Equ. in Lq' 

Talbor's Time, 93. Paſch. 1735. Jermin v. Fellows. 

13. The Father by Marriage Settlement has a Power to make an Appoint. 
ment of a Sum, not exceeding a Sum certain, for Portions and Maintenance 
of youger Children in ſuch Manner, and under ſuch Limitations as he 
ſhall appoint. He has ſeveral younger Children, and by his Will ( taking 
| Notice that the reſt were provided for by their Grandfather ) he appoints the 
whole Sum to one, This is not a good Purſuance of his Power. Caſes 


in Equ. in Ld, Talbot's Time, 72. Paſch. 1735. Menzey v. Walker. 


For more of Authority in General, See Devtiſe, Feoffment, Power, 
Truſt, Ales, and other Proper Titles. 


—_. LE © 


tween Bail 
and Main- 


5 priſe is, firſt, 


— Fw 
—— 


ne that find- JE — — 
ech Bail = 


finds Surety 5 . 0 125 5 8 

3 (A) To what Time Bail ſhall relate. 

ſpecial Mat- : | „„ 
. 3 PER . | 3 
2 N B. R. tho' the Bail of the Defendant be taken and entred 
findth Sure ſame Term, this is well enough by the Courſe of the King's Bench, 


the laſt Day of the Term, and the Bill be pur in ar any Time the 


and anſwer tho in Strictnels of Law the Octendant is anſwerable but from the 
unto that Bail, as in Cuſtodia Mareſchalli, and not before. Hobart's Re- 
Cauſe ports 96. between t Plat and Plummer, adjudged in a Writ of Error, 


whereof he | 
was impriſoned, and touching all other Matter and Cauſes that ſhall be objected again him. zdiy. 
the Pledges and Surety of him that is delivered to Bail may impriſon him whoſe Surety they are; for 
Stuard, Ch. J. in 33 E. 3. ſaid, that they were his Gaolers or Keepers, and if they ſuffered him to 
eſcape they ſhould anſwer for the ſame. 3dly, The Erymology of either of them doth ſhew and tna 
Diflerence betwixt them, for in the one the Priſoner is delivered by the Judge, Judges, or 
Courts, into the Hands, and, as it were, into the Priſon of the Sureties; for the Words be, Trait 
in Ballium ; but in the other Caſes the Words be, That ſuch and ſuch a Man ceperat without nv 


ſuch Delivery made by the Court, as in the other Cale. Ld, Coke of Bail and Mainpriſe, cup. 3. 


1 Hob. 70. pl. $2. S. C. ruled accordingly in Error in the Exchequer Chamber. Cro. J. 384. pl. 
13. Mich. 13 Jac. in Cam Scacc. and the Judgment in B. R. affirmed ; becauſe the Bill, whenſoever 
it was filed, has Relation to the firſt Day of the Term, and the Day of filing is not material —— 
Jenk. 295. pl. 44. 8, C. | 29 ' 


2 Lev. 13. 2. In Trover aud Conver/jon after Verdict for the Plaintiff, it was mo- 
3 a1. ved in Arreſt of Judgment, that the Action was commenced in Hill. Tei, 
v. Batemenr, and the Converſion alleged to be the zd. of February in the ſame Term, and 


S. C. reſolv- the Bill filed relates to the firſt Day of the Term, ſo beſore the Cauſe ot 


ed * Action. Bur reſolved, that if the Bail was entered before the zd Day 
ing iy; for 


'or of February, it is well enough; for it is that which gives this Court 
no Action ; i o . & R 
can be de. Juriſdiction. Vent. 135. Trin. 23 Car. 2. B. R. Tatlow v. Bateman. 
pending, nor . a : Rt ; ns 
Declaration delivered till the Defendant is in Cuſtodia Mareſchalli, which he is not till the Bail f“ 


7 


. 


_ — I "ITE — 
* 


— — 
— c ——————— * 


* 


3 So the Statute of Limitations may be pleaded to an Action, if ths 
Time be elapſed before the Day wherein the Bail is filed, tho? not betore the 

firſt Day of the Term wherein the Action is brought, for the Action ſhall 
not be ſaid to be depending until the Bail is filed; and upon Search it was 
found, that the Bail was filed the laſt Day of the Term. Vent. 135. 
Trin. 23 Car. 2. B. R. in Caſe of Tatlow v. Bateman. 


4. Bail was put in Mich. Term and excepted againſt, and additional 1 Salk. 100. 
Bail put in in Hillary Term, and the Doubt was, if the additional Bail p W __ 
were of Mich. Term; and ſome ſaid, the Bail muſt refer to the Return Anon feng 
of the Writ, and others would have it refer to the Recognizance entred to be S. C. 
into. The Miſchief would be in this Caſe, to make the Bail refer to and per Cur. 
Mich. Term, that if Bail had aliened Bona fide in the Interim, to have r, wy 
the Land charged with the Recognizance by that Relation. Holt ſaid it has Ferm 
been an old Queſtion, whether Bail in B. R. be liable from the Time wherein the 
of the Recognizance, or from the Time of the Jndgment ; and the Court additional 
here ordered Proceeding to ſtay till they had conſidered of it. 12 Mod. _ Ker K. 
318. Mich. 11 W. 3. Corps v. Kitchen-Hall. TEE „ 


not Bail till 


compleated, 
and making the additional Bail to be Ball of the firſt Term, might do wrong to a third Perſon who 


might be a Purchaſor after the firſt, and before the Additional Bail put in. 


: FU * ht. And td. 6 * — PTY 9 Wo * 4. ROE IR oO 
—_—_ — n 


La * _— tc. thc... 


(B) How it ſhall be performed. | Ii hat Render of Prin- Pio vert, 

cipal will be a Diſcharge of the Bail, pl. 1 to 12. hat ter aro 
other Thing the Bail may plead in Diſcharge, pl. 12, 13, e) 
14, 16. Bail charged. How far, pl. 15. 


1. IF aScire Facias be brought againſt the Bail in Banco, upon 2 Cro. C. 4Sr. 
Judgment had againſt the Principal, and Judgment given there pl. 4. S. C. 
againſt the Bail, If no Capias ad Satisfaciendum Was awarded againit IS 
the Principal before the ſuing of the Scire Factias, this is Error, ch.). ET” 
{or by Law it ounyt fo be. 25 ich. 13 Car. B. B. between Juouth aid that Execu- 
_ Gr1fitb, per Curiam, as well in Banco as in Banco Regs. _ 
_ againſt the Bail where no Capias was againſt the Principal, becauſe the Recognizance in C B. differs 
from that in B. K. where it is in a Sum certain, that the Principal hol] render his Body ; but the 
others in C B. held e contra, and that it is all one in C. B. and B. K and fo was the Opinion of ail 
the Court of B. K.o. 396. pl. 4. S. C. but S. P. docs not appear. 5 


2. Tf the Defendant in an Action in Banco finds Bail, and after 
judgment againtt him, and a Capias awarded, tif he does not render 
himirit betore rhe Capias returned Non eſt inv entus, and filed, yet he 
may render himſelf after the Return and filing thereof to ſave che 
Bail. Mich. 8 Jac. B. between Boothbye and Oavenant. Sa 
3. But in Banco Regis, if the Principal renders himſelt to Priſon after Noy. 111. 
the Capias againſt him returned Non elt Inventus, and filed oc\cover . 
Record, this will ercuſe the Bail by the Courſe ofthe King's Bench. aS 
Dill. 4 Jac. B. B. between Flrcher and 1374/41, pet Curtain. 1 
4. So in Banco Regis, vel Banco, tif the rintipal renders himſelt ro E. 618. 
alter the laid Beturn of the Captas, and wer be tin Scire 1 B 
| | a 41 Gn f 
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vand, S. C. awarded againſt the Bail, and before the Return thereof, this twill dif: 
rye [cire Charge the Ball. ill. 4 Jat. B. B. between ! Flrcher and Mufer, 
rerwned Wit. — Curiam. Mich. 8 Tac. B. between Boonthbye and Davenant, re: _ 
bil The (olved upon Demurrer, tho' the Prothonotaries ſaid, that their 

Bail brought COUrſe was conttary in Barco. Contra Mich. 4, 4: El. B. R. 
in the Prin- heętween * Walmſey and Haver adjudged. 


cipal, who F : | 

prayed that he might render himſelf in Diſcharge of his Sureties, and he was committed, and the Bail 
diſcharged ; and the Court ſaid, that there had been divers Precedents of that Kind in this Court and 
altho* he had rendered himſelf after the 2d. Sci. Fa. awarded, before Judgment thereupon, he had 


been received. | 


5. So if Bail be taken, and Judgment given in Banco, and after this 

comes in Banco Regis by Writ of Error, and there a Capias is awarded 

Fa 7, againft the Principal, and returned Non eſt inventus, and filed, and a 
ENS Scire Facias awarded (%) againſt the Bail, yet if the Principal renders 
_ © htmſeifto Priſon before the Return thereot, the Bail are diſcharged 
thereby, by the Courſe of the King's Bench, Hill. 4 Jac, B. be- 

tween Fletcher and Muffet, per Curtam. = + 

6. In Banco Regis, if the Principal be returned Non eſt Inventus, 

and a Scire Facias awarded againſt the Bail, wh9 are returned ſum- 

moned, and filed, and they at this Day do not bring in the Princi- 

pal, they ſhall be charged. Hill. 4 Jac, B. R. in Hercher and Auf- 

fet's Caſe; 1 and Williams. es 5 

J 836 7. But if the Bail, in the ſald Caſe, be returned Nihil, and an 
* © b. git Alias is awarded, they may bring in the Principal well enough at the 
it was ſo ſaid Acturn thereof, and diſcharge themſelves. Dili. 4 Jac. B. K. in Ter- 
by Broome, cher's Caſe, per PDopham and Williams. Mich. 2 Car, between * 
way ny e Calle and altos Plaintiffs, and 2-7/5 and Davies Octendants ; 
+ +. De. Which, Intratur Hill. 22 Jac. Rot. Reiolved per Curiam, B. R. 
fendant was that the Ball in Otlcharge of himſelf may bring in the Principal at 
alive, the any Time before the Return or the ſecond Scire Facias, but after 
Bail may the Day of the Return of the ad Scire Facias againſt the Bail paſt, 


ar ann Time tho“ the 2d Scire Facias is nat filed of Record, yet the Day of 


before the the Return being paſt, the bringing in of the JIrincipat afrerwards 
2d Scire Fa- will not excuſe the Bail. 42. 11 Car. B. B. between YVawadze and 


dias and Avis, per Curiam adjudged, and the Clerks laid it was the Courſe, 


that ſeveral 
Years in the Reign of Q Eliz. they were allowed to bring in the Defendant on the Return of the 2d 


Scire Facias, but this was Ex Gratia Curiz. Lat. 149. S. C. but S. P. does not clearly appear. 


3 Bulſt. 33 1. S. C. but S. P. does not clearly appear. Poph. 185. Calfe v. Nevel, S. C. 


8. Ik upon the Return of the firſt Scire Facias againſt the Bail in 
Banco, the Principal comes in and renders himſelt, this wil cr- 
cuſe the Bail. Mich. 10 Jac. b. between the Earl of Hertford and 
Kerton, ddjudged. : | 


Bail may 9. Ik the Principal, in Dilcharge or his Bail, renders himſelf in 


e The Banco Regis to a Tip-ſtaff of the Klug s Bench, in the Morning of 
. the laſt Day of the Return ot the 2d Scire Facias, and after Dinner 

any Time 6 2 * ; . N 

before the Of the ſame Day the Tip-ſtaff carries him to a Judge of the ſaid Court, 

Return of who commits him to Driſan in Execution, in Diſcharge ot his Bail, 

the 2d Scite but this is not entered of Record till another Nay, but then this is en- 


Facias, but if terech as committed the laft iy of the Return, thy" the Clerks of the 


Her, t mut CUrt [ap, That ifhe render'd vim), or was committed after Din- 
be (per ner, this 18 not tuſticient ta biſczarge che Bail, and tho' the Time 
Sd n Of the Bender and Caonmitinent appears upon Eramination as 
din; for ke bekore, yet in as much as the Time of s CTammmment does not 
laid he re- uppcat Upon Record, biit only that he was committed ſuch a Oay, 
191 


— Af 


— — — 2 3 ——— „„ „„ 2 „% ne 


5 Bail. 


6 _— — OI CE wo OE” — 


the Court will incend that he was committed in the Morning actord- m:mbred a 
ing to Law, tn Diſcharge of his Bail, Tr. 16 Car. B. K. be, 0% where 
tween Owen and Crifith, adjudged, 8 the Bail 


brought in 
25 a 5 BOY the Principal 
as Judge Bartlet was going down the Hall, and it was too late. Freem. Rep. 441. pl. 3 59, (bis) 
Mich. 1676. Anon. | | 


«3 Tf A. recovers in Debt in Banco againſt B. and after B. brings Hob. 116 pl. 
a Writ of Error in B. R. which is allowed in Banco, and aſter be- 142. Wick- 


tore the Return of the Mrit of Error, the Bail by Habeas Corpus 3 8 
brings into Court the ſaid B. in Exonerationem Manucaptor', yet this — hut c 


—— But e 


is no dilcharge of the Bail, becauie the Writ of Crror is a Super⸗ contra it was 
ſedeas, 10 that he cannot pray him in Execution, which is the In⸗ ned ge 
tent of the Bail; but it the Record be not removed at the Return Jur. aud the 


1 f ; R 1 | Attorn- 
thereof in Banco Regis, and after B. is brought into Court by Habeas Geticral that 


Corpus, this will be a Diſcharge of the Ball, for there he may be ti« Bail may 
put in Execution. Hobart's Reports 161. Bradſhaw's Caſe, wender the 


; : N Principal 
pending a Writ of Error, tho' during that Time the Plaintiff cannot charge him in Büren 
Mod 77. Mich. 1 Annæ B. K. in Calc ot Goodwin v. Hilton. — 7 Mod. 98. S. C. & S. P. agreed 


per Cur. accordingly. 


11. Ik in an Action in Banca Regis, A. & B. are Bail fot another, Lat. 149. 8. 


AMD atter Judgment againit the Principal, he brings d Mrit of Error C. & ö. P. 
in Camera Scaccarii, and pending this Writ of Error, the Bail bring berdinglz, 


in the Principal, or this Principal renders himſelt to Priſon, tho the 8 


Recoveror cannot pray him in Execution, nor (*) can the Court bel 325. 


put him in Execution, becaule the Writ of Error ts a Superſedeas 
to it, pet this is a good Oilcharge of the Bail; for the Marſhal nes 


- ought to keep him in Priſon as a I ledge, till the Judgment be at 331.8 C. & 


firmed or diſaffirmed, as he does upon mean Proceſs kor want ol 2. bela 
Bail. Mich. 2 Car. B. R. between Ce and aliss ]Ilaintiffs, and *<<ordingly. 


Dingley and Davies Octendants, per Cur. Jntratur Hill. 22 Jac. B. I s. 
B. Rot. Hill. 12 Car. B. R. between Cote and Olherry, prr C Uri: 5 * de ogg 
am, adjudged; Contra Y. 2 Jac. B. R. between + Coanor and Hen. ed accord- 


3 12 | Ig ly. | 
#:r/or, per Curtam. Noy 82 8, 


C. & S. P. appears but imperfectly, Poph. 18 5. Calfe v. Nevil, S. C. Raym. 190. Hil. 19 
& 1- Car. 2. B. R. in the Caſe of Adams v. Tomlinſon the Court held that notwithfandins a 
Writ of Error, the Bail may bring in the Principal in Diſcharge ot rhe Mainvernors. + Poph. 
186. cites Cadnor v. Hilderſon, S. C. Lat. 149. cites Cadnor v. Anderion, 5. C. 


12. Tf a Man hath Judgment in Debt in Banco, and the Defen- Cro. J. gor. 
dant is taken in Execution, who after brings a Writ ot Error, and his Pl. 10 5-C: 
Body is removed in Banco Regis by Habeas Corpus, and there bailed, „g 
and the Bail bound in a Recognizance, That the Principal fhall proſe- 232. & C. 1 
cute his Writ of Error with Ettect, and if the Judgment be affirmed, 1ays, that the 
that he ſhall pay the Sum recovered ; and after the Plaintiti in the Kchate was 
Writ of Error, pays the Sum recovered, ànd after the judgment is affirm Piste it on 
ed, It [eems that in a Scite Facias aganit the Bail they cannot plead the Bail. and 
this Payment by the Principal in Diſcbarge ot themſelves, Becauſe this that be 


- Payment does not diſcharge the rinctpal himſeif, | whole Court 
13. So in this Cale, it Mean berween the Writ of Error brought 3 


: | | _ 5 Optr.1on thar 
zna the Judgment alirmed, che Dettee relcates to rhe Principal the 3 == 


Lebt, it ieems the Ball ti a Sore Factas agaumſt them, may bt hne the | 

charge themſeives by this Relcale, Ouuitatur, Trin. 14 Jac. . 5 885 ones 
| FRY £5 : „8 ; Area, and 
B. between Harriſon aue Hafi. that it bein 
: | | —_ | : -_ s | — thus TI 
by the Bail in Bar to the Scire Facias, 15 1 good Plea, but they would not zt this Time over-ru;c 
the ſarne; and the Parties, perccivig the Opinion of the whole Court, did reſt farisficd therewith, 
41 0 never moved it ALL No, Nr. pl. 1161. N. 3 reſolved a 6660 Bar. becauſe the [Hr and 
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442 Bail. 

Duty remains notwithſtanding the Error brought, and that it is not like to a bare Poſſibility. _— 
Roll Rep 386. pl. J. S. C. adjornatur e Bail candot ſay that the Principal has paid the Mo- 
ney, if he has not an Acquittance or Matter of Record to prove it. Arg. Sty. 324. Paſch. 16 52. Cites 
the Caſe of Barnes v. Corbet.— In Scire Facias on a Judgment had againſt the Principal for 
351. 6s 8 d. the Bail pleaded that the Principal, after the Judgment, paid the Plaintiff 341. in Sa- 
ti>faCtion of the Debt due on the Judgment, which he accepted; but adjudged for the Plaintiff upon 
Demurrer ; for tho'the Bail may plead Payment to the Plaintiff, in Regard of the Condition of his Re. 
cognitance, which is to pay the Condemnation or to render the Boay, which the Defendant cannot 
plead, yet the Bail ſhall not plead Payment of a leſs Sum in Satisfaction, after the Money is become 
due. 2 Lev. 212. Mich. 29 Car. 2. B. R. Holmes v. the Manucaptors of Brown. 


* Orig. is 14. It A. is Bail for B. in B. R. in an Action of Battery, at the 
(A.) Suit of C. AND A Verdict and Judgment is given in this againſt * B. for 
h | 100 l. Damages and Coſts, and pending this Action; and before Judg- 
ment another Action of Battery is brought in Banco by C. againſt D. 
another for the ſame Battery, and a Verdict againſt him for 201. Da- 
mages, and after the Judgment againſt B. Judgment is given in Banco 
againft D. and Execution and Satisfaction thereupon acknowledged in 
Banco, in a Scire Fac upon the Judgment in Banco Regis againſt 
A. the Bail to Have Execution of the Judgment for the 1001, Oa⸗ 
mages, the Bail cannot plead this Recovery and Satisfaction in Ban. 
co, for it is not within the Condition of his Recognizance. 10. 11 
Car. B. R. between Barnes aud Hills, adjudged upon Demurrer, 
Intratur Mill. 10 Rot. $97. 


S. P. and Po- 15. Tf a Man be Bail for J. S. in an Action brought again him 


ym ard in B. R. and the Plaintiff recovers there againſt J. S. and he br ings 


ee e Writ of Error in Cam. Scacc. where the ſudgient is affirmed, and 
the Bail is Colts there aſſeſſed by the Statute of the 3 1). 7. the Bail in B. R. 


not charge- ſhall not be charged with theſe Coſts aſſeſſed in the yBrit ol Error, 


3 ds; but only with the principal Judgment. Tr. 4 Jac. B. R. by 


for they take Tanfield and F enner. D. 20 Jac. B. B. between Har tly and Jones, 
upon them ADJUDgeD per Cur, and ſaid by the Clerks to be the common 


ly | 
bend py Arn Courſe. 


the Condem- | 25 . 
nation of this Ccurt, and not of any other; and a Scire Facias was awarded accordingly, the other 


Juſtices being abſent &c. Cro. E. 587. pl. 20 Mich 39 & 40 Eliz. B R. Perruddock v. Erring:on. 


8. P. and the whole Court was of the ſame Opinion; and therefore a Superſedeas was granted to 
avoid the entire Execution, and not for the Surpluſuge only as was prayed; for the Writ beirg intire 
cannot be divided. Cro. J. 636 pl. 4. Paſch. 20 Jac. B R. Smith v. Faldo.—- 8. P. accordingly by 


Fenner and Tanfield J. and Kemp Secondary. Noy. 18. Anon. 


Keine Facies 16. Jn a Scire Facias againſt the Bail, upon a Recognizance, he 


r ther the Ball may plead chat the Principal was taken in Execution 
Defendant before by the Sheriff upon a Cap ad Satisfadiend', and rhereupon paid 


pleads, that the Money. Tr. 11 Car, B. R. between Cock and Vrotier, ſuch a 


before tbe PPlea pleaded in a foreign County, and the Court doubted whether 


Return « "© it was a good Plea, but they ordered char he iliculd iu car his 4322, 


there vas a 


Ca. Sa. againſt the Principal, by Virtue whereof he was taken, a1. ard the Hout), but a ee, no Place 


where the Payment was Twiſden ſaid, you cannot make good this Fault. Mod, 24. Mich. 21 Car. 
2. in B. R. Binell v. Shawe. 5 | | 


17. In a Scire Facias againit the Bail upon His Becogntzance the 

Ball cannot plead char che Principal paid co the Plaintiff 80 l. in Sa- 

tistaction of the Judgment, which was 1091. and thereupun the Plains 

tiff acquitted AND dilcharged che Principal of the |udgment ; for Sol. 
cannot be any Sattstaction of 1001, and this is alio pieaded with 
Fol. 336 out Deed, or Matter of Record, Mich. 16 (*) Car. B. R, be. 
1 ton and Holton, diu alios, avjtivged upon Oemurrerr 
tratur Trin. 16 Car, Rot, $69. EY 

| 18. AN, 
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all. 


n. — 
18. Rotulo Parliamentt, 7 P. 3. Numero 21. The Commons 

prayed, that in a Scire Factas upon a Recognizance for appear: 

ance in Court, to find Sureties of the Peace, that the arty 

might ſave his Default by the Increaſe of Water, Impriſonment, 

Infirmity, or Command of the King, or his Lieutenant, Guardian ot 


England, Of which it was now doubted, whether he could ſave the 
Default” for thele Cauſes. YO 


_— 


— VEUFY 


(C) Anſwer, Let the Common Law be kept. Mn 
| the Prirter 


[Bail diſcharged by Death of Principal, pl. 1, 2. 1 
By what Plea, pl. 3. guiſhed with 
Charged how far, by what Words, and what a F orfeiture, (C) but it 
| | | | | | | ou av 
pl. 45 5, ©. Ee 15 | | been a Con- 
What is to be done upon a Render, pl. 7, 8, 9, 10, 11.] 7 og ie 
| | 1 | Pleas have 
1. I F A. becomes Bail for B. in an Action at the Suit of C. and gone regu- 
after C recovers againft B. and afterwards the Capias againſt B. larly on. 
is returned Non eſt Inventus, and this is filed of Record, and after B. 
dies betore any Scire Facias ſued againſt A. yet this will not ex cuſe A. C.. 1. 165. 
the Ball, in as much as B. dien atter the Capias returned and fil pi. 2. Tym- 
ed, and pet he might in his ODiſcharge have brought in B. (if he EE. P 
had been living) before the ſecond Scire Factas returned, but this 2X * 
18 Ex Oratia Curiz, Trin. 5 Jac. B. . between Ziuberley and Seite Facias 
Boothe, adjudged upon Oemurrer. : LE, 
| | Ball,. tne 


Court held that the Pleading the Death of the Principal before the Sci. Fac brought, is rot fafficient 
without more; for by the Return of Non eſt Inventus on a Capias, the Recogntz.ance is forfeited, 
brcaule there was Default in the Party, and tho? it be uſual that if the Principal render his body on 
the firſt Scire Facias to accept it, yet that is Ex Gratia, and not of Neceffiry ; and therefore the Death 
at the Time of the Scire Facias brought is not material, if he was alive when the Capias was returned, 
ard Judgment for the Plaintift., — — Hurt. 47. S. C. cited per Cur by the Name of Timberley v. 
Calverley ſays, that in Scire Facias againſt the Bail. Judgment upon Argument was given againſt the 
Plaintiff, 8. C. cited, ard the Precedent produced Jo. 30.——Reſolved that the Recognizance of the 
Bull is forfeired, if the Defendant dies after the Capias returned, and before any Scire Factas brought. 
Jo. 139. pl 4. J rin. 2 Car. B. K. in the Cale of Calfe v. Dingley and Davies. 


againſt the 


Y Blit otherways it had been, if he had been dead beſore the Ca- * Jo. 139. 
pias returned and fled. Trin. 5 Jac. B. R. per Curiam agreed. * 5 
Mich. 2 Car. B. B. between * Cz/fe and altos Plaintiffs, and eit wes 

Dingly and Davies Defendants, adjudged upon Demurrer, in AS char by the 


much as it was nor averred by the IDlaintiff in the Scire Factas Death of the 
againſt the Bail, chat there was a Capias returned againſt the Principal Vefendant 


betore his Death, which ought to have come of his Part, (but it rome ot 


lcrems this is not Law) and there cited by Juſtice Jones 43 Eltz. mn be 


B. R. between Hobbs and Dancaſter adjudged; That the Ocath of tore the Re- 
the Principal betore th Return ot the Capias, diſcharges the Bail. olg - ol | 
1 | e Reccg- 
nizance is not forfeited; for he has Time always to come into Court, and render himſelf betore 
the Time of the Return, ſo that if he dies before ſuch Time, the Bail is diſcharged. Bulſt. 
331 8. C. adjudged againſt the Plaintiff. Lat. 149. S. C & S. P'. accordingly. ——Noy. 82 8. 
C. & S. P. ruled accordingly. ——Poph. 185. Caſe v. Nevil, S. C. adjudeed accordingly. e 

Mo. 432. pl 607 Hobbs v. Tadcaſtle, $.C.& S P. adjudged accordipgly in an Audits Quereia bronght 
by the Bail Cro. E. 597. pl. 1. 8 C. adjudged accordingly ; for the Recognizance of the bail 
that the Principal ſhall render himſelf &c. is ro be intended upon Proceſs awarded againtt him &. 
-—— Gouldsb. 174. pl. 108. 8 C. adjudged accordinpgly.— 8 C. cited, Jo. 29, 30 S. C. cited in the 
Caſe of Calfe v. Birgley. Noy. 83.— —8. C. cited by Jones J. Poph. 186. —— 8. C. cited. Lat 
150. — — 8. C cited Hutt. 47 — 8. C. cited by Jones J. 3 Bulſt. 342. | 
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| 3. Ik B. be arreſted at the Suit of A. and this ts returned in 
Banco, where B. and C. as his Bail, become vound in a Recon: 
nizance, biz. B. in 200 l. being the Principal, and C. the Bail in 
100 l. that B. ſhall appear to an Action to be brought cc. according to 
the ulual Form, and atterwards Judgment is given againſt B. in the 
Action, and after a Scire Facias is brought againft B. and C. upon 
their ſeveral Recogntzances, who plead the Releaſe of A. to B. the 
Principal, of all Debts, Duties, Judgments, Executions and Demands ; 
this is a good flea, as well for B. the Principal as far C. the Ball, 
becauſe this dilcharges the Debt and Judgment, and the Bail may 
well plead a Satisfaction of the Judgment, and the Releaſe is a Satif- 
faction. Paſch. 21 Car. B. B. between 8arcro/e and Iiillet, ad- 
judged upon a Demurrer. Intratur Hill. 2o Car. Rot. 329. 


Farmer. : : 2 
Cro. J. 25. 4. Ik a Man taken in Execution upon a Stature at the Suit of J. S. 


pl. 2. 2 51 ſues an Audita Querela in Chancery to avoid this for Uſury, and finds 
18 * there 4 Manucaptors ad ſtandum ſuri, & ad proſequendum cum Eflectu, 


S. P. does AND atter the Parties plead to Iſſue, which is tound againſt che Plain- 


not appear. tift in the Audita Querela, the Manucaptors by this Recognizance 
eg ate bound to bring in the Body of the Plaintiff in Perlon, quouſque | 
Pp.” Wc. tC. or to ſatisfy the Debt, tho* there be no Mention thereof in the 


Jac. Wor- 


nich v. Mar. Condition of the Reconnizance ; for by the Words (ad itandum furl) 


ſey, 8. C. & jg intended to ſtand to the Judgment of the Court; for otherways 
S. x _ theſe Words would be idle, inaſmuch as the firſt Words (ad prole⸗ 
T9 4for quendum cum Effectu) will compel him to do all that which is to 


adjudg 


- rhe Plainriff, be done before Judgment; and to ſtand to the Judgment of the 


Niſi &.— Court, is to pay the Judgment. Paſch. 3 Jac. B. K. between 


Yelv. 30. | reh gi 
Bal - Barnes and Worlich, adjudged. 


Eliz B. R. the S. C. but S. P. does not appear. But Ibid. 59. S. C. & S P. adjudged per tot Cur.— 


Noy 41. S. C. but S. P. does not appear. 


M5. Tf a Man brings a Writ of Error upon a Judgment in Banco, 
Fol. 357. and finds Manucaptors to proſecute it with Etie&t, and atter does not 


Nel Re take out Any Mrit of Scire Fac. ad Audiendum Errores; this is a For- 
pl. 36. feiture of the Becogntzance of the Manucaptors; for this 1s a De 


329. | 3 | 
S. C. &S. P. fault in him. Mill. 13 Jac. B. R. between Sir Z mas AMHiddleton 


per Cur. ac. and Twinio, ADJUDQED. 


cordingly. N . os . 
Roll Rep. 6. So in this Caſe, if he takes out the Scire Facias, but does not de- 


329. pl 36. liver it to the Sheriff, this is a Oefault which will forfeit the Recog- 
5. C & S. F. nizance; for he ought to deliver it to the Sheriff, Bill. 13 Jac, B. 


ar wget R. between &r Thomas Middleton aud Twinio, ADJUDAED. 


Judgment for the Plaintiff. 


Hob. 210. F. Tf the Principal renders himſelf in Court in Exonerationem Ma- 


So ; Hucaptoris, this oughr ro be enter'd of Record. Hobcrt's Reports, 
Jac. S. C 282. between Telly and Cunning. - es 
Mo 888. „„ 5 
pl. 1249. Wolly v. Davenant & Cunning, S. C. and Reddidit i is a good Plea, but triable by the Re- 
cord, and not per Pais. | | 


Hob 210. g. [And] when the Principal renvers himſelf in Eroncrationem 


FiL MPanucaptoris in Court, it the Plaintitf or his Attorney be preſent, 
Jac. Welby he ought to make his Election to take him in Execution, or to refuſe 
v. Canning, him, of which an Entry is to be made of Record. Dobert's Rt- 


5536 
4 183 


9 Eu 


, * * 
. — 


— 
— 


Bail. | 4 74 * 


1 


—— 


9. But if the Plaintiff * abſent at the Time of the Render, 1.2 Hb 4 
ought not to be preſently diſcharged, becauſe the Time 97 tie Retr d. * 
der is uncertain, and therefore he ought to be committed, (a that the „ 


Mic 
Jac 'V Thy. 


Plaintiff may have time to make his Election. Hobert's Reports, 2834. 


—_ 


1 1 = 
P. accord - 


ingly. 


ro. And when in the ſaid Cale he is committed, che Uſe is to call Hob 210. 


the Plaintiff or his Attorney to take him in Execution, or to relingri11h 6 5 . 
him, and to enter this Acceptance or Refuſal of Record. Hubctt 8 jo wen 


Mo. $88. pl. 1249. Wolly v. Davenant & Canning, S. C. & S P. accordingly. 


Jac. Welby 
Reports, 254. v. Cannirg, 
= SCARE - 
accordingly.-——A Rule for Diſcharge of the Bail in ſuch Caſe was enter'd thus, viz. That the De- 


fendant otfer'd himſelf in Diſcharge of his Sureries, & Attornatus Querencis ailocatus per Curiam &. 


dixit ſe nolle &c. Ideo Conſideratum fuit per Curiam, quod tam prædictus Defendens, quam prædicti 
| Manucaptores de Recognitione p:zdicta & Denariis in eadem contentis exonerentur. #4 53. pl. 74. 
Paſch, 29 Eliz. C B. Fulwood v. Fulwood. 


11. But in the ſaid Caſe of the Commitment, if che Plaintiff and Hob. 2r0. 


his Attorney be dead, there ougyt to be a Means by Record to in-#7; 257 
force an Anſwer, As by Scire Facias againſt the Executor Or Admini⸗ 1 


Canning, 


ſtrator of the I laintiff, to aniwer whether he will have him in Exe s. P. accord- 
cution or not. Pobert's Keparts, 284. OED ingly. 

11. If B. be bound to A in a Bill of 20 l. and in Conſideration that Cro. E. 543. 
A. will deliver to him the ſaid Bill, attumes to find 2 ſufficient Sureties, pl. 12 S. C. 
who will enter into an Obligation to the ſaid A. for the Payment of the —_— ow 
{aid 201. and B. after procures 2 to be bound to A. tor the Pay ment of Fad — if 
the ſaid 201. which are not of any Worth or Value tc. this is not any Plaintiff 

. Performance of the ]Promiſe; for inſulfictent Surettes are all oe 

with no Sureties. Trin. 39 Eltz, B. R. between Gower and Cap- 

per, adjudged upon a Oemurrer, = 15 


— >> OC — y 


. (D) Bail. By the Statute of Well 1. 


1. Stat. Neſtm. 1. 3 NOR as much as * Sheriffs and others, which « The Words 

E. I. cap. 15. have taken and kept in Priſon Perſons detected of (Sheriffs and 
t Felony, and incontinent have let out by Replevin ſuch as are not repleviſa- ny l 
ble, + and have kept in Priſon ſuch as are repleviſable, becarſe they would 5,9 Gans 


| | and Gaolers 
gain of the one Party, and grieve the other; that have 
| De 5 | Cuſtody of 
Gaols, ſo as this Act extends not to any of the King's Juſtices, or Judges of any ſuperior Courts of Juſtice; 
firſt, for that they being Superiors are not comprehended in the General W orcs, as often have been ob- 
ſerved. 2dly, (who have taken and kept in Priſon) which ſudges do nor. zdly, becauſe in thoſe Days 
Priſoners were commonly bailed by the King's Writ De Homine repleg* aud then alſo by the Wrir 
De Odio & Airia, both which were directed to the Sheriff. 2 Inſt. 185. 186. TEN 
+ In thoſe Days Felony comprehended in it as well Treaſon as Homicide, Rape, or Burglary, Robbery, 
Arſone, and all Larcentes and Thefts. 2 Inſt. 186. „ CS | | 
+ Here it is proved that it is an Offence as well to bail a Man not bailable, as to deny a Man Bail that 
o to be bail?d ; and the Reaſon is yielded wherefore the Sheriffs and others did ſo offend, becaule 


they would gain of the one, and grieve the other, viz. either for Avarice, or for Malice. 2 Inſt. 186. 


Far. 2. And foraſmuch as before this Time it was not determined which It was bor | 
Perſons were * repleviſable, and which not, but only thoſe that were taken ee Bog 
for the + Death ot a Man, or by + Commandment of the King, or of his People 8 


Juſtices, or tor the © Foreſt; _ replevilable, 


| * and what 
dot, within the General Words of the Writ de Homine repleg 2 Inſt. 16, * This Word (re- 


5% plecifale) 
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1 Inft. 187, 188. 


all by Law. 2 Inſt. 188. 
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"pleviſable) proves that this Act intends what Perſons were to be replevied by the Common Writ de Ho. 
mine Replegiando, which was directed to the Sheriff under whoſe Cuſtody the Priſoners are, and of 
whom this Act ſpeaks, and ſo it appears by the Regiſter; and Replevy, or Plevy, is applied to the She. 

riff to take Pledges and Bail to the higheſt Courts of Record; and the Writ de M 


Lie 8 5 anucaptione directed 
to the N 7 rounded upon this Act, in which Writ not only Replegiare but Manucapere alſo is 
uſed. 2 n o I * ; 


I Here our Act firſt ſets down what Perſons were not bailable for certain Offences by the Common 


Writ de Homine Repleg', and they are in Number 4; but by the ancient Law of the Land, in all Caſes 
of Felony, if the Party accuſed could find ſufficient Sureties, he vas not to be committed to Priſon; but after. 
wards it was provided, that in caſe of Homicide the Offender was not bailable. 2 Inſt. 186. 

+ The Words (mn of the King) are as much as to ſay (as ſome affirm) as $y the King's Court: 
of Juſtice ; for all Matters of Judicature and Proceedings in Law are diſtributed to the Courts of Juſ. 
tice, and the King does judge by his Juſtices, 8 H. 4. Fol. 19. and 24 H 8. cap 12. and regularly no 
Man ought to be attached by his Body, bur either by Proceſs of Law, that is {as has been ſaid) by the 
King's Writs, or by Indictment, or lawful Warrant, as by many Acts of Parliament is manifeſtly en- 
acted and declared, which are but Expoſitions of Magna Charta; and all Statutes made contrary to 
Magna Charta, which is Lex Terræ, from the making thereof until 42 E. 3. are declared and enacted 
to be void, and therefore if this Act of Weſtm. 1. concerning the extra- judicial Commandment of the 
King be againſt Magna Charta, it is void; and all Reſolutions of Judges concerning the Commandment 
of the King, are to be underſtood of judicial Proceedings. 2 Inſt. 187. 


The Words (or of his Juſtices) intend, upon any Cauſe, whereof they are Judges, appearing to 
them. 2 Inſt. 187. | 5 „ | 

J And all theſe 44 are particularly excepted out of the Common Writ de Homine Replegiando, that 
the Sheriff in his County Court, which is not a Court ot Record, ſhall not replevy any of theſe 4 that 
are committed; for Example, tho' the Party be committed by the Perſonal Command of the King, al. 
beit the Commitment be unlawful, yet the Sheriff ſhall not deal therein by the Writ de Homine N. 


1 ; but the ſuperior Courts at Weſtminſter, upon a Habeas Corpus &c. ſhall do Juſtice * 
art 


y in all theſe 4 Cauſes; ſo as Stamford, being well conſidered, impugneth not in any ſort this Opi- 
nion; for his Opinion extends only to the County Court upon the Writ de Homine Replegiando, and 
not to the ſuperior Courts. 2 Inſt, 189. 


* Perſons out- Par. 3. It is provided, and by the King commanded, that ſuch Priſoners 
lawed are as before were * outlaw'd, and they which have + abjured the Realm, 


Law, and Provers, 


therefore 


are not repleviſable, or to be bailed; for it a Man be arraigned of Homicide, and pleads Not guilty, 


and is found Guilty, and for Difficulty of Clergy is reprieved, it was reſolved by the Juſtices that he 


was not bailable; for the Intendment of the Law in Bails is Quod ſtat indifferenter, whether he be 
Guilty or no; but when he is convict oy Verdict or Confeſſion, then he muſt be deemed in Law to be 


guilty of the Felony, and therefore not bailable ar all, a fortiori, when the Party is attainted in Lay 


And yet if the Party upon the Cap. Utlag. plead Miſnoſmer, or allege Error &c. he may be bailed, 
2 Inſt. 188. ne : 5 £2. 

+ Perſons having abjur'd are alſo attainted upon their own Confeſſion, and therefore not bailable at 
The Reaſon wherefore Provers or Approvers be not bailable, is; for Provers do firſt confeſs the 


Felony to be done by themſelves, and therefore they are not bailable, becauſe ir appears that they be 
guilty of the Fact. 2 Inft. 188. | _ 


* For in this And ſuch as be * taken with the Mainer, and thoſe which have + broken 
rg =" the King's Priſon, Thieves openly defamed and known, and ſuch as be || ap- 
1 peal d by Provers, ſo long as the Provers be living, (if they be not of good 
hath been Name, p | : | 1 5 | 
ſaid, whe- 5 3 5 3 NO ä | 

ther he be Guilty or no, being taken with the Mainer, that is with the Thing ſtolen, as it were in his 
Hand, anciently called Handhabbend The like is anciently called Backberend, as a Bundle or Fardle 
at his Back, which Bracton uſes for manifeſt Theft, Furtum manifeſtum, and ſo doth Britton. 


” 
* 


i 


+ Here are 2 Offences, 1, his breaking of the Priſon; for it is preſumed that he that is innocent 
will never break Priſon; and 2dly, his Flying 


» Quia fatetur facinus, qui Judicium fugit. 2 

Inſt. 188. 3 F PTR es | OS | 

The Appeal of the Approver is forcible againſt the Appellee, becauſe the Approver confeſſes 

himſelf Guilty of the ſame Felony, and therefore it ſerves in Nature of an Indictment againſt the 

Appellee ſo long as the Approver lives, unleſs the Appellee be of good Fame; but yet the General 

Words do receive Qualification; for albeit the Prover be alive, yet it the Approver waive his Appeal, 
the Appellee ſhall be bailed, it no other Appeal be againſt him. 2 Inſt. 188. 


And 
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* 
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ſtit indifferenter if he be Guilty or 


+ | Bail. 8 4 | 447 


Aud ſuch as be taken for * Houſe-burnin —— He yay 7 5 f Ile * 5 7 
Money, or for || counterfeiting the King's Se it; done, or for + fa urning 


of Houſes 
| | : &c. was 
Felony by the Common Law, as it appeareth by this Act, and by our ancient Authors, viz. Glan- 
* 1 Bracton, Britton, and Fleta. And this ſeemeth to be the Law be fore the Conqueſt. 
2 Inſt. 188. | 


- + This appears to be Treaſon by the Common Law. 2 Inft. 188. 


[| This was alſo Treaſon by the Common Law, as it appeareth by the ſaid ancient Authors; and both 


theſe were declared to be High Treaſon at the Common Law by the Statute of 25 E. 3. Cap. 1. Sce 
more hereof in the 3d Part of the Inſt. 2 Inſt. 189. | 


Or Perſons x Excommunicate, taken at the Requeſt of the Biſhop, or for That is, he | 
+ manifeſt Offences, that is certi- 


fed into 


| Chancerv by the Biſhop to be excommunicated; and after is taken by Force of the King's Writ of 


Excommunicato capiendo, which is ſo called of Writs in the Writ called a Significavit) is not bail- 
able, for in ancient Time Men were excommunicated but for Herefies, propter Lepram Animæ, or 


other heinous Cauſes of Eccleſiaſtical Conuſance, and not for ſmall or petty Cauſes; and therefore in 


thoſe Caſes the Party was not bailable by the Sheriff or Gaoler without the King's Writ; but if the 
Party offered ſufficient Caution De parendo Mandatis Eccleſiæ in forma Juris, then ſhould the Party 
have the King's Writ to the Biſhop to accept his Caution, and to cauſe him to be delivered, and if 
the Biſhop will not ſend to the Sheriff to deliver him, then ſhall he have a Writ our of the Chancery 
to the Sherift for his Delivery; or if he be excommunicared for a temporal Cauſe, or for a Matter 


; whereof the Eccleſiaſtical Court hath no Conuſance, he ſhall be delivered by the King's Writ without 


any Satisfaction. 2 Inſt. 189. c „ | 

Ore taken by an Excommunicato capiernds upon the Stat. 5 Eliz. cap: 23. and brought to the Bar by 
Hab. Corp. was bailed, by the Opinion of all the Juſtices, contra Williams. Bulft. 122. Paſch. 9 
Jac. Anon.——— Ibid. Yelverton J. ſaid, that ſo it was reſolved in one Kepler's Caſe, where he was 
taken by a Writ de Excommunicato capiendo brought hither by a Habeas Corpus, and upon Cauſe 
ſhewed, he was bailed by the Court de Die in Diem, but neither the Sheriff nor any Juſtice of the 


Peace in the Country can bail ſuch a one, but this Court here may well bail one, as in the Caſe before, 


de Die, in Diem. . | 
Or for open or manifeſt Offences ; for, as has been ſaid, Bail is quando ſtat indifferenter, and not 
when the Offence is open and manifeſt. 2 Inſt. 189 5 - 
One was found Guilty of Felony, but it being doubted <hether Clergy cvas allowable or not, he was 


_ reprieved without judgment; and the Juſtices held, that he is not bailable, becauſe by his being con- 


victed he is more than one mags, Hana, ; and tne Intendment of the Law in Bails is, Quod 
ot, till Trial &c. D. 179. a. pl. 42. Paſch. 2 Eliz. Anon. | 

lenk. 219. pl. 68. S. P. and as to him that is convicted, two Juries have paſſed upon him, and it is 

evident that he is Guilty. By all the Judges of England. =, | | 


; Or * for Treaſon touching the King himſelf, ſoall be in + no Wiſe reple- 555 by the 
\ lable de common Writ, nor without Writ. | — propa Wh 
+:cuſed or indicted of High Treaſon, or of any Felony whatſoever, was bailable upon good Surety ; 
tor at the Common Law the Gaol was his Pledge or Surety that could find none. And this appears by 
Glanvil, who ſays, Is qui accuſatur, ut prædiximus per Plegios ſalvos & ſecuros ſolet atrachiari, ut fi 
Plegios non habucrit, in Carcerem detrudi; ſo as a Man by the Common Law was bailable for any 
Gftcnce until he were convicted; and this ſeems to be the old Law of the Land before the Conqueſt, 
viz. Ingenuus quiſque fidejuſſores, qui enim (ſi quando in crimen vocetur) jus ſuum cuique tribuere 
quam paratiſſunum fore preſtent, fidiſſimos adhibeto. 2 Inſt. 189. To = : 
* That is, the Sheriff ſhall not replevy them by the Common Writ de Homine Replegiando; nor 
vithour Writ, that is, Ex Officio; but all or any of theſe may be bailed in the King's Bench &c. 


2 Intt. 189. 0 


4. But ſuch as be indicted of Larceny by“ Inqueſts taken before She- *r AS. 
rilts or Bailiits y their Office, or of tight Suſpicion, or for petty Larceny ade tres 2 
that amounted not above the Value of 12 d. if they were not guilty of ſome other d Kinga 
Larceny afcretime, or guilty of Receipt of Felons, or of Commandment or Force, via Grand 


or of Aid in Feloay doue, or guilty of ſome other Treſpaſs for which one ought and Petit 


not to l/s Life nor Member, and a Man appealed by a Prover after the Death _ —_ 
of the Prover (if he be no common Thief nor defamed) ſhall from henceforth be | 


. . y the Thing 
= let cut by uthcient Surety, whereof the Sheriff ſhall be anſwerable, ſtolen is a- 
and thac without © giving aught of their Goods. bove the Va- 
| lue of 12d. 


ard Petit Larceny is, when it is of the Value of 12 d. or under, and the Things ſtole n re to be rea- 


-Anat.ly valued, for the Ounce of Silver, at the making of this Act, was at the Valuc of 20 d. and now 


it is of the Value of 5s. and above. 2 Inſt. 189, 190. Jp 
| | | | 1a 


— 


_ =, '>% 


* That is, of Sheriffs in their Towrnes, or Lords in their Leets, or thoſe that have Infang-Thief, and 
Outfang-Thief &c. 2 Inſt. 190 ; | , | 
+ That is to be underſtood where the Indictment was taken before the Sheriff in his Tourn for 
Shere he was Judge of the Cauſe, for other Priſoners could not be bailed without Writ ; and if the 
heriff having ſnfficient Surety offered to him, refuſed to bail him, he ſhould have a Writ De Many. 
captione directed to the Sheriff to rake Pledges of him ; and if the Bailiff of 4 Hundred (which is intend. 
ed of a Stecvard in a Leet) refuſed to take Pledges of one indicted before him, the Priſoner ſhould have 
had a Writ De Manucaptione to the Sheriff to take Pledges of him; and all this appears by the Writ 
De Manucaptione. But fince this time this Writ of Manucaptione is taken away by the Statute of 28 
E. 3. 2 Inſt. 190. 3 : 
4 For neither the Sheriff, nor other of the King's Officers could take any thing for doing his Office 

© 2 Inft. 190. | By 


So as at Par. 5. And if the Sheriff or any other let any go at large by Surety, that: 
on 5 not repleviſable * if he be Sheriff, or Conſtable, or any re Bail ot Fee 
Here ns Which has keeping of Priſons, and thereof be attainted, he ſhall loſe Lis 
in Fee, and Fee and Office for eVer. = | | 


Conſtables 3 1 | 1 
an d Bailiwicks in Fee, which had the Recon of Priſons ; theſe being attainted of letting to Bail of 
any Priſoner not bailable, ſhould Joſe the Fee and Bailiwick for ever; and upon Okce found, the 
King ſhould have the Inheritance of the Office in him to be grantable over. 2 Init. 199. | 


* Note, the Par. 6. And i/ the * Under-Sheriff, Conſtable, or Bailiff of ſuch as have 
"vole of Fee for keeping for Priſons, do it contrary to the Will of his Lord, or any 
riff or Un. other Bailiff being not of Fee, they ſhall have three Tears Iimpriſonment, and 
der Bailiff, make Fine at the King's Pleaſure. 1 5 | 
without the | ZH re = 
Aſſſent of his Superior, is no Forfeiture of the Fee, or Bailiwick of his Superior, tho' in many other 
Caſes the Superior ſhall anſwer for his Deputy. 2 Inft. 191. | 


* Here it Par. J. And if any * with-hold Priſoners repleviſable, after that they 
appeareth, have offered ſufficient Surety, he ſhall pay a grievous Amercement to the 
that to deny Kir. | „„ x: . 

a Man Ple- 4" 

vin that is | | | | 3535 . „ | 
Pleviſable, and thereby to detain him in Priſon, is a great Offence, and prievouſly to be puniſhee, 
2 Inſt. 191. 5 | _ an 


Par. 8. And if he takes any Reward for the Deliverance of ſuch, he 
ſhall pay double to the Priſoner, and alſo ſhall be in the Great Mercy of the 
King. | EE VV 5 

Upon an Af. 1 U 2 P. S M. cap. 13. S. 2. No Fuſtice or Fuſtices of Peace fhall let 
ſembly of all to Bail or Mainpriſe any Perſons forbidden to be repleviſed or bailed by 

the Juſtices 13/242. 1. cap. 15. - | : 5 


and Barons . 2 85 | | 8 | 
of the Exchequer at Serjeants-Inn in Fleetſtreet, this Term it was reſolved by them, and ſo agreed to be 


hereafter put in Execution in all Circuits; That if a Man taken for Felbny be examined by a Juſtice 
of Peace, it appeareth that the Felon is not bailable by the Law, and yet the Juſtices commit him to 
Goal but as upon Suſpicion of Felony, not making mention for any Cauſe for which he is not bailable, 
whereby he is brought before another Juſtice of Peace, not khowing of any Matter why he ought 
not to be bailed, whereupon they bail him, theſe Juſtices ought to be fined by the Statute of 1 & 2 
Ph. & Ma. for they offend if they bail him, who by the Statute of Weſtm. 1. is not bailable, and 
therefore they at their Peril ought ſo to inform themſelves, before the Bail taken, of the Matter, that 
they may be well fatisfied that ſuch a one is bailable by Law; and therefore obſerve well the Statute 
of Weſtm. 1. cap. 18. who is bailable and who is not by the Law. Poph. 96. pl. 1. Trin. 37 Eliz.— 
2 Hawk. Pl. C. 90. cap. 15. S. 12, S. P. and cites S. C. And. Ibid. S. 15. ſays, that the Offence 
of denying or obſtructing Bail, where it ought to be granted, ſeems to be a Miſdemeanor not only by 
the Statute, but alſo by the Common Law, and puniſhable thereby as an Offence againſt the Liberty 
of the Subject, not on! 2 by Action at the Suit of the Party wrongfully impriſoned, but alſo by In- 
dictment at the Suit of the King. Bur Ibid. S. 14. ſays, it ſcems clear, that he who has Power to 
cail another is not bound to demand of him. to find Sureties, and to forbear committing him till he 
ſhall refuſe to find them, but may well juſtify his Commitment, unleſs the Party himſelt hall offer his 


Sureties. 
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For more as to this Statute ſee the Diviſion of, Bail in Criminal Caſe. 
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(E) By the statuts 23 H. 6. 


Par. 1. HE King confidering the great Perjury, Extortion, and 7, 8 
| Oppreſſion which be, and have been in this Realm by his She- land's Caſe, 


riffs, Under-Sheriffs, and their Clerks, Coroners, Stewards of Franchiſes, Per Cur. this 
Bailiffs, and Keepers of Priſons, and other Officers in divers Counties of Ac _ 
this Realm, has ordained by Authority aforeſaid, in eſchewing of all ſuch x00 = Se 
Extortion, Perjury and Oppreſſion, that no Sheriff ſhall let to Farm in any riffs, is but 
Manner his County, nor any of his Bailiwicks, Hundreds, nor Wapen- a particular 
takes. | i 2 and ſpec ial 


Ac, and 
cites it as held ſo 3 Mar. Dyer 119. a. [Thrower v. Whetſtone.)] But Levy. $6. Mich. 14 Car. 2. 


B. R. it was faid by Twiſden, that it was held by Roll and Glyn when they were Chief Juſtices here, 
that this Statute was a general Law of which the King's Court ought ts take Notice, without plead- 

ing of it. Hale Ch. J. held, that this Statute was a general Law. 2 Lev. 103, 104. Paſch. 26 
Car. 2. B R in the Caſe of Oaky v. Sell. Keb. 361. pl. 36. Oakes v. Cell, S. C. & S. P. held 
per Cur. accordingly ——— Mod. 111. pl. 6 Wild ſaid, that a Sheriff's Bond for Eaſe and Fayour was 
void at Common Law, and that ſo it was declared in Sir John Lenthal's Caſe. 3 | 5, 

It ſeems that Debt lies upon this Statute againſt the Sheriff, for letting to farm his County to his 


Under-Sheriff, excepting only one Hundred, if ſuch Leaſe be by Deed. See Br. Grants, pl. 59. cites 
2: H. 5; 36. „„ . | 


Par. 2. Nor that any of the ſaid Officers and Miniſters by Occaſion, or W. being 
under Colour of their Office, ſpall take any other Thing by them, nor by a- 3 = 
ny other Perſon to their Uſe, Profit, or Avail, of any Perſon, by them or gn Caplan 
any of them, to be arreſted or attached, nor of none other for them, for the Utlag in 
omitting ot any Arreſt or Attachment to be made by their Body, or of any Detinue, T. 
Perſon by them, ur any of them by Force or Colour ot their Office arręſted or ne anger 
attached for Fine, Fee, Suit of Priſon, Mainpriſe, letting to Bail, or ſhew- bligation of 
ing any Eaſe or Favour to any ſuch Perſon ſo arreſted, or to be arreſted, for lim, and 2 
their * Reward or Profit, but ſuch as follow ; that is to ſay, tor che She- Surcties, 

_ riff 208. the Bailiff which makes the Arreſt or Attachment 4 d. and the dg om” 
_ | , G * | 1 74 
Gaolcr, / the Priſoner be committed to his Ward, 4 d. . Him harmleſs, 
| Oe | FE. Es and to dif 
charge his Fees, and to render lis Pedy at any Time upon a Summons &c. And in a Debt brought upon the 
Obligation againſt one of the Suretics, he pleaded the Conditions performed, upon which the Plaintiff 
demurs, and holden an inſuſſicient Plea. D. 118. b. pl. 1. Mich. 3 Mar. Thrower v. Whetſtone. 

An Aſumpſit made to the Sheriff contrary to the Statute, is an Obligation. Cro. E. 158. pl. 9. 
Paſch. 32 Elz. B. R. in Cale of Dabridgecourt v. Smalbrooke. | 5 | 

In 4fumpſet, the Plaintiff declared, that whereas he had taken the Body ot H. in Execution at the 
Suit of J. S. by Virtue of a Warrant to him directed as ſpecial Baily, the Defendant in Conſideration that 
be would permit him to go at large, promiſed to pay the Plaintiff all rhe Morey in which H. was con- 
demned ; it was the Opinion of the Court that this Conſideration was riot good, being contrary to the 
Statute. Cro. E. 199. pl. 22. Mich. 32 & 33 Eliz, B. K. Fetherſtone v. Hutchinſon. . 
An Inſormation was exhibited agairfe L. Under-Sheriff to Sir G. P. Sherift of York, upon the Statute 
25 H. 6. and it was thewnr, that he being Under-Sherifl, a Ca. Sa. was delivered to Lim to arreſt ene 

L. upon'a Judgment lor 103 l. the Defendant Celore Officii took of tle Plaintiff 30 $5. for making of a 
Warrant upon this Writ againſt the Form of the Statute, whereby he bath forfeited 40 l. The 
Lord Hobart inclined that this making the Warrant upon the Ca. Sa. and the taking of 30s. is within 
this Statute, and he reſcmbled it to Dive 83d Mannigham's Cale in Plowden, where an Obligation 
taken of ore Execution is void by this Starute ; the Clauſe in this Statute for the Obligation is 
abſolute, without any Rettraint, bur that all Obligations taken by Colour of his Office, with any 
other Conditions are made void. The Book ſays further, viz. This taking of 30s. for making of a 
Warrant upon a Ca. Sa. is Extortion at the Con mon Law, for which he may be ind icted, but whether 
It be within this Sratute or no, is doubtful. Hutt 50. Mich. 21 Jac. Lingley's Caſe. 

Debt on a Cheriff's Bond, that tive Defendant jhail be à true Priſoner ; the Defendant witlout Pleading 
the Statrte pleaded that he u in Execution for Debt, and that the Bond wyas given for f£2je and Ha- 
rour, and to obtain his Liberty without ſatisfying the Plaintiff in that Action; upon Demurrer it 
vas heid by Hale Ch. ]. that the Statute 23 Fi. 6. 104 General Law, of which this Court mutt take 
Notice, without pleacing it; but it it was not, yet the Bond is void at Common Law, {cd adjornu- 
tur. 2 Lev. 1:5 Paſch. 26 Car, 2. B. R. Okey v Sell — 3 Keb. 320. pl. 8. Oaks v. Cell, S. C. 

| 4 YL. | adjor- 
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a djornatur. Ibid. 361. pl. 36, Mich. 26 Car. 2. B. R. the S. C. & S. P. and per Cur. the Plain- 
tiff ſhould traverſe the Eaſe, and can never maintain this Demurrer, and Judgment for the Defendant 
niſi. ee Tit. Actions, (T) per totum, ſeveral Caſes upon this Statute, g 


Serjeant at Par. 5. And that the ſaid Sheriffs, and all other Officers and Miniſters 
2 Gm aforeſaid, * ſhall let out of Priſon all Manner of Perſons by them, or any of 
; them arreſted, or being in their Cuſtody by Force of any Writ, Bill, or li ar- 


mon, is not 


an Officer rant, in any Action Perſonal, or by Cauſe of Indictment by Treſpaſs, up- 
within the ox reaſonable Sureties of ſufficient Perſons, having ſufficient within the 


ECT Counties where ſuch Perſons be ſo let ro Bail or Mainpriſe, to keep their 
only to Off- Days in ſuch Place as the ſaid Writs, Bills, or N arrants jhall require. 
cers who FE 

have the Execution and Return of ordinary Proce's of the Law; Per Hale Ch. J. and the whole 
Court. Lev. 209. Paſch. 19 Car. 2. in the Exchequer, Norfolk v. Elliot. Kaym. 62. Mich, 13 
Car. 2. B. R. Norfolk v. Aylmer, S. P. adjornatur. * 2 Salk. 609. pl. 1. 5 W. & di. 
in B. R. ſays, this Statute ſays, that the Sheriff may take Bail; but that this is conſtrued (ſhall ,) for 
he 1s compellable to do ſo; 5 where a Statute directe the doing of a Thing for the Sake of Juſtice or 


the Pablick Good, the Word (may) is the ſame as the Word (ſhall.) 


Par. 6. (Such Perſon or Perſons which be, or ſball be in their Ward by 
Condemnation, Execution, Capias Utlagatum, or Excommunicatum, 
Surety of the Peace, and all ſuch Perſons which be, or ſhall be committed © 
to Ward by ſpecial Commandment of any Jultices, and Vagabonds ref. 
5 Ving to ſerve according to the Form of the Statute ef Labourers, only excepted.) 
One wbo Par. J. And that no Sheriff, nor any of the Officers or Miniſters aforeſaid, 


* taken for ſhall take, or cauſe to be taken, or make any Obligation for any Cauſe afore- 
Fiuſpicion of : 9 . Z | "Se 5 
Felony was ſaid, or by Colour of their Office, but only to themſelves, of any Perſon, 
bound in a mor by any Perſon which ſhall be in their Ward, by the Courſe of the Law, 
 fngle Obliga- but by the Name of their Office, and upon Condition written, that the 
genf, ſaid Priſoners ſhall appear at the Day contained in the ſaid Writ, Bill, or 
which had Warrant, and in ſuch Places as the ſaid Writs, Bills, or Warrants ſhall re- 
no Condition, Jutre. | | 5 
nor Was 5 . 5 
the Sheriff named Sheriff therein, and becauſe in this Caſe he is impriſoned Colore Officii, the 
Sheriff being to keep Felons in Ward, and he was Mainpernable therefore by Failure of the Con- 
dition, and of the Word (Sheriff) the Juſtices held the Obligation void by this Statute. Br. Obligation, 
pl. 37. cites 37 H. 6. 1. Br. Dette, pl. 115. cites S. C. | N | 
In Debt on a Bail Bond, Plaintiffs declared generally as upon other Bonds, (viz.) that the Defendant 
bound himſelf to them in ſo much Money, <vithout ſaying per Nomina Ficecomitum civitat* London, as 
uſual. The Defendant prayed Oyer generally of the Bond and Condition, and made the Entry in the 
uſual Form, (viz.) Petit Auditum Scripti Obligatorii Prædict' & ei legitur &#c. petit etiam auditum 
Conditionis ſeripti illius, & ei legitur in hæc Verba. Then he pleaded the Statute 23 H. 6. againſt 
Sheriff's Bonds &c. and ſets forth an Arreſt &c. and that this Bond was taken for Eaſe and Fa- 
vour. The Plaintiffs perceiving their Miſtake of omitting per Nomina Vicecom', enter upon the Re- 
cord the Defendants praying Oyer of the Bond &c. and then they ſet forth the Bond as well as the Con- 
dition thereof, & petunt quod Script Præd' irrotuletur, & irrotulatur in hæc Verba; by which it appear- 
ed, that it was taken by them, by the Name of Sheriffs of the City of London, in expreſs Words as 
uſual. Then they reply and confeſs they were Sheriffs of London &c. and the Arreſt &c. and the 
Bond was taken by them per Nom ina Vic' Civitat' London ſub Conditione Prædicta, to diſcharge the 
Party from the Arreſt, abſque hoc, that it was taken for Eaſe and Favour; and upon a Demurrer to this 
Replication, it was held per Cur. that notwithſtanding the Defendant had entered the Oyer of the 
Bond with an &c. only, (viz.) & et legitur &c. yet the Plaintiff might enter it at large on the Record, 
and by ſo doing he had avoided the Defendant's Plea of the Statute, becauſe now it appeared on Record, 
that the Bond was taken by the Plaintiffs by the Name of Sheriffs &c. and that the Variance between 
the Bond and the Declaration was not material; neither was it any Departure in the Replication to ſay, 
it was taken by them per Nomina Vic"; ſo the Plaintifts had Judgment. Carth. 301, 302. Paſch. 6 
WX M. in B. R. Abney and Hedges Sheriffs of London v. White. 


It is a good Par. 8. And if any of the ſaid Sheriffs, or other Officers or Miniſters a- 
Bar in Debt foreſaid, take any Obligation in other Form by Colour of their Offices, that 
thar-the e | | | 

it thall be void. | 


Bond was ta- 
ken by the 


Sheriff Colore Officii, and that he is not named Sheriff, and that the Obligation * » -dirion, 
Secundum Formam Statuti, and fo void by the Statute; Quod Nota. B. 2s 37 , 


' » By ip | | If 


Bail. | 45 1 


8 


If a Sheriff takes a Bond for a Point againſt 23 H. 6 and alſo for a Due Det, is void: 
for the Letter of the Statute is ſo; Per Gr, Heb. 14 Tr. 44 Jac. in Caſe * N 2 2 : 
The Common Law was very rigorous as to the Execution of Proceſs; the Capias was Ita quod h 
beas the Body at the Day of the Return, and if the Sheriff had arreſted one, it had been an Pes . 2 
jet him go. Before the making of this Statute the Sheriff uſually took Sureties for the A na t 
the Priſoner, and by this Means uſed great Extortion, and took great Sums of Money - to rer 0 
which Miſchiefs this Statute was made, and ſo deſigned ; Iſt. for the Eaſe of rhe Priſoner the Sheri 
being now compellable to tale Security, which he was not obliged to do before. 2dly Tu» revert 
Extortion, and therefore directe that a Bond ſhall be taken in ſucn Manner, and with ſuch Conditi | 
as is therein mentioned ; Per North Ch. J. 2 Mod. 180. Trin. 28 & 29 Car. 2. B. R. in Caſc of Ellis 
v. Yarborough. | | | ; : 


Par. 9. And that he ſhall take no more for the making of any ſuch Obliga- An Ob- 


tion, Warrant, or Precept by them to be made, but 4d. ligation 


| made to x 
Deputy of a Bailiff of a Franchiſe, or to an Under-Sheriff*s Deputy, is void, by 23 H. 6. 
in the Name of the Bailiff or Sheriff himſelf. Noy 69. e Caſe. y 23 H.6. for ĩt ought to be 


Par. 10. And alſo that every of the ſaid Sheriffs ſhall make yearly a De- 
puty in the King's Courts, of his Chancery, the King's Bench, the Common 
Phas, and in the Exchequer, of Record, before that they ſhall return any Writs 
to receive all manner of Writs and Warrants to be delivered to them. 
Par. 11. And that all Sheriffs, Under-ſheriffs, Clerks, Bailiffs, Gaolers, 
Coroners, Stewards, Bailiffs of Franchiſcs, or any other Officers or Miniſters 
which do contrary f this Ordinance in any Pont of the ſame, ſhall loſe to 
the Party in this Behalf endamaged or grieved, his treble Damages. | 
Par. 12. And /b2// torteit the Sum of 40 l. at every Time that they or any Debt was 
of them do the contrary thereof in any Point of the ſame, whereof the King brought in 
thall have the one Half, 7o ve employed to the Uſe of his Honſe, and in no London, by 
aherwiſe, and the Party, that will fue, the other Half. = Rs 


Informer on | * | 
| a | | thi | th ; 15 
againſt a Bailiff, for taking 5 s. 6d. for Arreſt on a Bond. After Verdict for the Plaintiff it ano | or” | 
that it ought to be brought in the proper County by the Statute 21 Jac. cap. 4. or otherwiſe that Cs I 
will be avoided, the Offence in this Caſe being committed in Buckinghamſhire; and ſaid that it was ſo 0 
adjudged Paſch. 27 Car. 2. in Caſe of Nichols v. Cockerill; ſed adjornatur. 5 Mod. 225. Trin. 8 W. 2 | Ws 
Newnham v. Lunn.——— Comb. 350. Newman v. Lun, S. C Holt Ch. J. ſaid it was adjudged in 0 „ 
Caſe of Barnes v. Ewes, that Debt lies in this Court, and that it was ſince ſo adjudged in the Exche- 
quer; that indeed my Ld. Hale adjudged it otherwiſe in Nichols's Cafe, and ſaid that it is not vet ſet- 


ticd. Et adjornatur. 


Par. 13. And that the Juſtices of Aſſiſes in their Syſions, Fuſtices of the e 1 
one Bench and ot the other, and Fuftices of Peace in their County, hall 3” 
have Power to inquire, hear, and determine of Office without ſpecial Com- 
miſhon, of and upon all them that do contrary to theſe Ordinances in any Ar- 
ticle or Point of the ſame. Fo 

Par. 14. And if the ſaid Sherifls return upon any Perſon, Cepi Corpus, See Tit. 
or Reddidit fe, that they ſhall be chargeable to have the Bodies of the Return (KR) 

aid Perſons at tbe Days of the Returns of the ſaid Writs, Bulls, or Mar- N bo ne the 
rants, in ſuch Form as they were before the making of this Act. e i 
S8. 2. Provided aFoays, that the Warden of the King's Gail of the Fleet, WE 
and of the King's Palace of WeſIminſter for the Time being, ſhall not be en- 2 1 
damaged nor prejudiced by this Ordinance in the Duty of bis Office. „ ; 


For more as to this Statute, ſee Letter (F) and ſeveral other Diviſions 
under this Head. 


"oy kd 


X „ 
(T) Secu- — 
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(F) Securities given to Officers. Good or not by the 
5 Statute of H. 6. &c. 


bi HE Sheriff took a Bond of the Defendant, being in Cuſtody, to 
| appear on ſuch a Day in B. R. and alſo adtunc & ibidem ad reſpon« 
dendum the Plaintiff” in placito Tranſgreſſionis &c. It was objected that 
the Statute 23 H. 6. requires only a Bond tor Appearance, and not to 
anſwer the Plaintiff in a Plea of Treſpaſs, which is another Thing, and 
therefore the Bond muſt be void ; bur adjudged that the Bond was good, 
tor there was not hing in it but what was compriſed in the Writ ; tor that 
was to command the Sheriff quod habear Corpus ot the Detendant &c. 
ſuch a Day ad Reſpondendum to the Plaintiff. Godb. 136. pl. 160. Paſch, 

e 5 5 

The Condi- 2. The Condition of a Bond to the Sheriff, on Arreſt on a Latitat, 

tion was 35 was, That if the Defendant perſonally appear in B. R. at MWeſtminſter, 


here, and the n e e g 
Deb dent and there to anſwer &c. It was moved that this difler'd from the Form 


v. Wolverſton. 


appear, it was reſolved that in regard his Appearance was neceſſary to put in ſtecial Bail, if the Party 
requires it, the Bond was therefore good, and that it was ruled betu cen Wooiverlton and Sackford; 
and of that Opinion was the Court here, but they would adviſc. Cro. E. 776. pl. 7. Mich. 32 & 43 
Eliz. B. R. Bolles v. Hewitt. „ ES, | ? 


3. A Man was bound to his Creditor, who was not Sheriff nor Sherifl's 

Officer, to appear at his Suit in B. R. on ſuch a Day, aid then and there 

make Anſwer &c. but did not appear. All the Judges agreed clearly, 

that this Bond was not within the Statute 23 H. 6. and give [udgment 

tor the Plaintiff accordingly. Goldsb. 66. pl. 9. Mich. 29 & 30 Eliz. 

Raven v. Stockdale. 5 1 1 TO 
Goldsb. 54. 4. Debt on a Bond to a Sheriff, that if the Defendant did perſonally ap- 

pl. 6 §. C. pear in B. R. &c. that then &c. The Deſendaut pleaded that he was 

adjornatur. 
FRET 11. tor his Deliverance, and that the Obligation was not according to the 


S. C. An- Statute. All the Juſtices, except Anderſon, (who was abſent) held that 
derſon held jf it were in ſuch an Action where a Man 


the Obliga- „n; U | may appear by Attorney, It is 
3 void. At another Day it was held by three Judges againſt Anderſon Ch. 


becauſe J- that a Man ought to appear iu Perſon upon A Latifat. Ow. 90. Hill. 
there is an 29 Eliz. Latlell's Cale. 6 

expreſs Form — | — 
limited by the Statute, and this vary ing from the Form in Subſtance, is void; for in his Opinion he ex- 
cludes the Party from his Advantage given him by the Statute haut all the other Juſtices held Opinion 
againſt him; for they ſaid that a Man ought to appear in proper Perſon upon a Latitat ; whit Andcr- 


{yn 


taken by a Latitat by the Plaintiff (Sheritf,) who took chis Obligation 


Y 2 * 247 17 2 0 
Perſonally appear before the Ouien's Majeſty and fer Conn of Her Cent ,, e 


— — — gn „8. 44 „4 


—— — — —  - —— —— OO — — 


— — 


— — — 
. "e — — - — 
* — 
— 1 
———— —e——' 
— — — —— 


ſon denied, and ſaid that the Latitats are not but of 60 Years Continuance, which the other Day Periam 

had affirmed, and he ſeemed to miſlike the Latitats. Anderfon ſaid, all my Brethren are of Opinion 

—_— wherefore take your Judgment accordingly ; and ſo Judgment was enter'd for tho 
aintiff. | 


5. K. an Officer. by Proceſs out of the County Court, attached the Debt upon 
Goods of the Detendant to anſwer a Plaint levied there for a Debt. K. Bond con- 


| | 110m d, that 
re- delivered the Goods, and took the Defendant's Bond to appear at the Day, 2 3 


or otherwiſe to deliver the Goods back again. It was agreed per tot. Cur. fendant 
that this was out of the Statute of 23 H. 6. becauſe that relutes only to ſhould ap- 
thoſe whoſe Bodies are taken and impriſon'd, and not where their Goods ?““ 4? te 
arc atrach'd ; and Judgment accordingly. And. 267. pl. 274. Trin. 33 next County- 


a : p Court, to be 
Eliz. Burgoigne v. Kerry. 1 


reſecute his 
Action with Effect againſt J. S. for curongfully takins and detaining his Cattle &c. and 3 Relig 
thereof, if a Return ſhould be adjudged by Law, and alſo hall indemnify the Sheriff &c. The Defend: ir 
pleaded that this Bond was taken (olore Oficii, and not varranted by the Statute; for the Condition was 
to indemnify the Sheriff. Upon Demurrer it was held good per tot Cur. becauſe the Condition was ge- 
cording to the uſual Practice. Lutw. 686. Mich. 9 W. 3 Blackett v. Criſſop. 


6. In Debt upon Bond, the Detendant pleaded that the Plaintiff was Cro E $62: 


Sheriff, and took the Bond upon Anreſt for the Intargement of the Priſoner, pl. 38 S. C. 
and that where the Statute uppoints the Sheriff to take Bonds of Perſons The NN 
ſufficient, the Detendanr laid that himſelf was not ſulſicient, becauſe o Sab 
Freeholdcr, and demanded Judgment of the Obligation. Upon Demur- in any other 
rer the Plea was held 11], becauſe the Sheriff 75 the fudge of the Suffi- Form than 

ciency, and Inſuſſiciency is to his own Damage only, he being to be dey hp 
amerced tor not bringing in the Bod Y, and has nc Remedy belides the pe void for 

Bond. Mo. 636. pl. 875. Hill. 3) Eliz. Cotton v. Wale. 5 this Cauſe; 


the firſt is, 


| that it be made to the Sheriff himſelf; adly, That it be made by the Name of his Office; zdly, Thar 


it be only for Appearance at the Day; but here the Sufhciency of the Surcty is Matter, and not Form, 
whereforc it was adjudged for the Platntitt. 2 And. 17 5. pl. 97. S. C. & S. P. held accordingly by 


— 


3 Juſtices; but the Reporter ſays Nota the Cafe ſupra, and quærc. 


J. The Sheriff took a Bond to appear at Neſitminſter. Ihe Term was In the Re- 
alljourn'd to St. Alban's, and the Defendant appear'd there. The Bond is Pet of the 
| 5 3 \ : 1 1 1 Caſe there 
not forfeited; bur Popham Ch. J. was of Opinion that the Bond was void, ic Our 

5 * of * , * 5 . l. 5 
becauſe of the Word (Meſtiuiiſter) in the Condition; tor there is no ſuch whether the 


Name in the Writ tor Appearance. Mo. 430. pl. 651. Hill. 33 Eliz. Bud had 
Corbet v. Downing. = 


been for- 
PE. | | | ſeired if he 
had appeared at Weſtminſter, and not at St. Alban's. Ibid, ——— Cro. E 466. (bis) pl. 16. Hill. 38 
Eliz. E. R. Corbet v. Cook, S. P. and ſeems to be 8 C. and it was held hat the Obligation ſhall al- 
ways relate to the Day and Place compriz'd in the Writ, becan'e that all nwe Regard to the Ado nr 
ment; and yet it the Terin be adjourned he ought to appear in B K. or otnerwiic ſhall forfeit 
bond, | | | 


» — 
2 


„ 
UW 


/ EO as *,\?) | & 4 5 A 2% | »;\ 07 T * a Sy 7 f ? _ 8 
8. A Sheriff brought Debt upon Bond condition d, that H. L. ſhouli Cro E. 546. 
oY ; } (8 4 . 


Requeſts &c. forthwith 70 awer all Cuntciupes os ſhall bo then taid to his Sy g 
| C P et ily © 


Charge, that then &c. The Detendant pleaded the Statute 23 H. 6. and Angers, 
that the Sheriff Colore Præcepti under the Seal of the Queen of the and Glan. 


Court of Requeits, took atid impriſon'd the ſaid H. L. and detain'd him il hebe 
* | : 3 '. ay . TI. 1e 
till the Detcndant and the ſaid H. L. became bound as aforeſaid. And oF 1 


. s . f . 2 FF 
upom Demurrer it was adjudged tor rhe Petendant, becauſe the Bond is no uren: 


r * * wy: * f Ss 4h * 1 ' 
vol dy that Statute. 2 And. 122. pl. 655. Mich. 40 & 42 EIiz. Step— to the 8. 
nech v. Loyd, ritt ro tab 

CL: gay,. 
nor the Obligation ; for ttat fwnt 7.7 no . cer by the Statute, nor by the Common Law, and tha“ it v 3 


alleged tat th: ()»1tiration * rater the Stad! ate, 10 regard the Sheriff tool ir — Lhe, * nee 

he was not la wtully in Cuſtody, it was notwithftanding adjudged for the Doford int, and they held th 

the Stature intends only Ooligarione taken be of hich as ate in their Griftody by the Cour of Lan. 
- « | . 7 - 4 

| -e 4 | 


A. 


Bail. 45 2 


es... lili. 


1 


c 
ä 


n \ — r 


— * 


— — 


* — 


2 
* 5 
- a 


— 


= = 2 : 


LE 


* 


— —_ =_ — —— 
o i - oF. 
—— — A + ene ben 
-- 
— 
0 2 — 4 2 — Wy 3 x . — 
3 * —— — \ < 2 Ws 
E - 6. 3 a Su w— . — 3 
. Sy. . — Oo 
- 0 2 
_ n * — 


— + 3 bs, of , — 0 
— W Lee 
—— 1 = P . 


22 = 
® «4 — — 
— - 

= 


ry - oe oo \ 


- rr b N o 


— 2 


£ 


* 
— — — * 
_ * 


— — 3 
4 on * 


* ts o n=, * 
= * — 
ts 2 

- * FN \ 
DT” * — 4 * 
we - ” & 

1 * S —_—— = 

— - . . d 1 d a 
— iS : » a > l = 
5 1 * * 4 — 7 * — 
- * * — 9 
* 4 —— a 4 +5 Ln 
. f 
Fas 5 P q 


= 


_ — I 2 — 
. ty — 
ju \ e OO NS as 
* f - 
* * 


os. 


— 


— 


454 


"wn 


„ — 


— — 
- 
—— 1 1 — E 
— - — 2 - — — — —— - _ * - — OD _ 
— » * 4 5 = © - —  <r—_ -» *- — — - ” +.  _ 
o — == _— _— — * . - 
- —_ 
p VS —— . —_ — — 
Rr —— —— . — — — x — ha 
as > <__— — _ - — — - <> ow - = 
« 


and conſequently this Obligation was taken by Dureſe, and to avoidable. 4 Inſt 97. cap. 9. S. 8 
ſays it was adjudged upon ſolemn Argument, and that the Arreſt was falſe Impritonment. 


9. In Caſe the Plaintiff declared that he ſued forth a Latitat, and de- 
livered it to the Sheriff to arreſt |. S. and acquainted the Sheriff of his 
Cauſe of Action, and that he intended to declare in Debt, and that he 
did arreſt him, and afterwards let him go, ab/que aliqua Securitate inventa; 
and at the Day returned Cepi corpus & paratum habeo &c. Which was falſe 
&c. The Defendant pleaded that J. S. being arreſted, put in Sureties tor 


his Appearance J. N. and J. D. two ſufficient Perſons in the County, who 


were bound to him in 40 l. &c. and pleaded the Statute, and that by 


reaſon thereof he let him at large, abſque hoc that he let him at large without 


any Security found, prout &c. Adjudged that the Traverſe was good, and 
that the Statute commands him to let the Priſoner go upon Bail, and he 
is compell'd to take Bail, but their Syficiency is left to his Diſcretion ; and 
tho* the Return was falſe, viz. Paratum habeo, when he was a: large, 
yet that is but a Contempt to the Court, and finable; but the Party ſhall 
rake no Advantage of ſuch Return. Cro. E. 624. pl. 5. Mich. 40 & 41 
Eliz. B. R. Barton v. Aldworth. 

10. Debt upon Bond of 40 J. the Defendant pleaded the Statute 23 
H. 6. that he was arreſted at the Suit of J. S. and that he together with 
one M. gave this Bond for his Appearance, when either of them had 
auy Thing in the County, or were Inhabitants therein, and ſo the Bond 
void; but all the Court held that it was good, tor the Statute doth not 


mate any Bonds void, bnt thoſe which oppreſs the People, and if the Sheriff 
takes Bond with one Surety it is good enough. Cro. Eliz. 852. Mich. 43 
& 44 Eliz. B. R. Blackbourne v. Michaelbourne. = 


11. In an Action of Debt upon an Obligation dated 25th Sept. the De- 


fendant pleads that Ca. Sa. was awarded againſt B. who was taken upon 
it the 3oth of Sept. and that Obligation was made for the Enlargement of B. 


The Plaintiff demurred, and had judgment, becauſe ir appears that the 


Obligation was made before the Arreſt, and therefore it could not be 


avoided by 23 H. 6. cap. 10. but he ought to have pleaded it with a 
Primo deliberat after the Arreſt ; and it was agreed by Yelverton and 


Fenner, that if a Capias be awarded againſt B. and before the Arreſt 


the Sheriff takes an Obligation of him for his Enlargement when he 
ſhall be arreſted, that by ſpecial Pleading it may be avoided by 23 

12. A Capias was directed to the Sheriff to arreſt G. R. to anſwer the 
Plaintiff in Placito Debiti of zoo l. the Condition of the Bond of Ap- 


H. 6. Noy. 43. Collins v. Phillips. 


pearance was to anſwer the Plaintiff in Placito Debiti only, (leaving our 


the 3501.) upon on Action of Debt brought by the Sheriff on this Bond, 


and a Demurrer, it was adjudged, that the Bond and Condition was 


good, for the Statute 23 H. 6. does not preſcribe any ſtrict Form, but 


that it ought to be made to the Sheriff by his Name of Office, and to 


expreſs the Day and Place of the Appearance, and tho' it vary in other 


_ Circumſtances, it is not material, neither doth the Statute reſtrain him 
to ny Sum or Security, tho' generally 40 l. hath been held ſufficient to 
e 


excuſe him for an Eſcape, yet that is left to his Diſcretion. Cro. ]. 


286. pl. 2. Mich. 9 Jac. B. R. Villiers v. Haſtings. 


13. Upon a Fieri Facias the Sheriff took a Bond to pay the Money is 
Cours at the Return of the Writ, and this was adjudged good, tor thc 
Statute extends only to ſuch Bonds, which are made when the Delen- 
dant is in Cuſtody. 10 Rep. 99. b. Mich. 10 Jac. Bewtage's Caſe. 

14. A Bond was made to Neale who was Sheriff of Warwickſhire, 


and it was Vicecomiti Com. Predif”, and Warwick was in the Margin ; 


Per Doderidge, this was held no good Bond, tor he ought to be named 
Sheriff, and ot that County. 2 Roll Rep. 365. Trin. 21 Jac, B. R. 
Neale v. Cowper. _ 

| 15. In 


cans Te % 8 


| end. 


— 
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15. In Debt upon a Sheriff's Bond tor an Appearance, the Name of 

the County was wrote in the Margin, and the Bond was mage to N. Vic. in 

Com. perdit' &c. inſtead of prædict. The Court held that this was not a 

good Bond, becauſe ir did not appear to whom it was made; for it does 
not appear that NM. vas Sheriff of the County; tor perdit' is not prædict'; 

but it it be ſo taken, yet there is no County named before, and the Bond 

ought to be made to the Sheriff, who ſhould be named as Sheriff, and of 


. what County. Palin. 378. Trin. 21 Jac, B. R. Noel v. Cooper. 
16. Debt on a Bond of 200 Il. The Detendant pleaded rhe Statute 2 


—— ——— 


— 


H. 6. and that the Plaintiff was a Serjeant at Arms attending on the Coun- 
cil of the Marches of Wales, and took the Bond under Colour of an Attach- 
ment out of the ſaid Court, and fo void. It was inſiſted for the Plaintiff 
that he was not an Officer intended by the Statute, which extends only 
to Sheriffs, Bailitts, and other Miniſters, and Keepers of Priſons ; beſides 
the Council is a Court of a later Erection, and the Court ſeem'd to be of 
that Opinion; but becauſe the Plaincitt 72ade the Arreſt out of the Marches, 
viz. in London, which is out of the Juriſdiction, therefore this Obliga- 
tion is out of the Statute, and ſo Judgment for the Plaintiff, Cro. C. 
309. pl. 10. Paſch. 9 Car. B. R. johns v. Stratford. | 


17. A Bond given to appear upon an Attachment out of Chancery is with- In Debt on 
in the Statute 23 H. 6. Per Roll Ch. J. Sty. 234. Mich. 1650. Burton * Sheriff's 

Low | Ts | | | Bond, the 
e De fendant 


| 5 pleaded the 
Statute of 23 H. 6. and that an Attarhment iſſued out of Chancery againſt him, by which the Plaintiff 


(then Sheriff) was commanded to have the e kae coram Rego in Canceilaria in quinden” Paſch. ubicun- 
que & virtute cujus the Defendant was taken and detained, till he gave the Bond and Condition pro 
Eaſiamento & Favore, which the Plaintiff took Colore Officii, and fo void by the Statute ; upon De- 
murrer it was inſiſted for the Defendant, that an Attachment out of the Chancery was not within the 
Words of the Statute ; but the Court incl ined that Attachments out of Chancery were within the Sta- 
tute, and that it was the conſtant Practice for Sheriffs ro take Bail in ſuch Caſes; then it was objected, 
that the 7 rit was fer the Defendant to appear coram Rege in Cancellaria apud Mie ſtm. &c. and the Cond:- 


tion of the Bond was to appear coram Rege in Cancellaria apud Weſtn. inſtead of ubicunque as the Writ is, 


dut it was held that tho' ſuch Bonds have been held void, yet of late the Courts have not been ſo ſtrict 


upon the Wording theſe Conditions. 2 Vent. 237. Mich. 2 W. & M. in C. B. Lawſon v. Haddock. 


18. It was queſtioned heretofore, if a Serjeant at Aris of Wales were 
within the Statute ; bur it has been ſince ruled that he is not; Per Roll 
Ch. J. Sty. 234. Mich 1650. in Caſe of Burton v. LW. 

19. Syfficiency of Bail taken by the Sheriff is not traverſalle; for the Sid 96. pl. 
Bail is only tor the Sheriff's Security to fave him from Amercements; for 24,8, C. 


by the Star. 23 H. 6. he is bound to ler the Party to Bail by ſufficient meer FM 


Mainpernors ; and the Statute was made tor the Eaſe of the Subject that Place where 
he might be let to Bail, which Sherifis retuſed to do before. Bur then the Bail was 
the Statute provides tor the Security of the Sheriff, that he ſhall take taken, nor 
| | a —_ 7 ; „the Sheriff's 
reaſonable Sureties; and yet 1t he takes one Surety, it has been adjudg'd j tention ., 
ſufficient. Lev. 86. Mich. 14 Car. 2. B. R. Bentley v. Hore. 


deceive the 
= To Plaintiff of 
| | his Debt, by taking of inſufficient ' Bail, as alledged is not traverſible. 

The Suſficiency of the Bail is not material, it is only for the Sherift's own Security. lt he takes 
no Bail ar all an Action lies againſt him, for then he does nor act by Colour of this | 2w ; Per Cur: 
and by Atkins, the Statute is not advantageous to the Plaintiff at all, unleſs the Sheriff leis go the Pri- 
Toner without taking any Bail, and then he muſt render treble Damages. Mod. 288, 289. pl. 17 Trin. 

28 Car. 2 C. B. in Caſe of Ellis v. Yarborough.-— — 2 Mod. 179. S. C. and Judgment per tot. Cur. for 


the Defendant, and if the Sheriff takes Bail, and the Defendant does not appear, the Sheriff is no 


otherwiſe chargeable than by Amercements. 


20. Debt upon Bond by the Marſhal of B. R. conditioned that if A. P. Lev. 254. 5. 
a Priſoner iu B. R. continues a Priſoner,and in the ſafe Cuſtody of the Plain- 6 e wa 
tiff, or of his Deputy Ec. until he thould be diſcharged lacofully &c. The Pass 


Traverie of 


Detendant pleaded the Statute 23 H. 6. cap. 10. that he, together with the Elſc and 


be ſaid P. then a Priſoner in Executien, made the Obligation pro Eaſia- Favour is 
| 75 he mot Nta— 
| | nente ne mot ns 


- 4 2 


60 


RR 1 * 
2 


terial Thing, ento & Favore &c. Plaintiff rephied, that the Bond was given pro melicri 
oF aN Securitate of the Plaintiff that P. ſhould not eſcape, and traverſed the Kaſe aud 
oe Favour. Upon Demurrer it was argued, that the PlaintitF having taken 


to be taken cha | 
for the ber- this Bond of his Priſoner was now lecure, tho* he ſhould eſcape, and by 


ter Security Conſequence the Bond wes tuken pro Eaſiamento & Farore 3 on the other 
big ln Side it was ſaid, that a Bond wich ſuch Condition made ro a Stranger 
1 . , 3 ; 
Prifonen of u ithout the Marſhal's Privity had been good, and it does not appear 
the King's that this was by any Agreement with the Martha], but the contrary ; 
Bench being for he traverſed it in his Replication, and the Detendant by his Demur- 
” bete Ter hath contetied the Replication to be true, and fo it appears upon the 
Route hl Record that this Bond was tor a lawtul Intent, and not pro Eatiamento 
not hold & Favore. It was adjudged accordingly. 1 Sand. 161. Mich. 20 
them, but Car. 2. Lenthall v. Cook. p 
are permit : NOT : 
ted to lodge within the Rules, and conſequently there is a good Reaſon to take Szcurity, for their true 
Impriſonment, and conſtant Uſage has been to rake ſuch Obligations, and a Cale was produced of Hill. 
19 Jac. B. R. Rot. 1202. where ſuch Traverſe was taken, and Verdict and Judgment for the Plain- 
tif, and in the principal Caſe adjudged for the Plaintiff. Sid. 383. pl. 15. 8. C. ſays, there was 
a Rule for Judgment for the Plaintiff in the principal Caſe, but the Penalty being very great, there 
was a Rule by Conſent that the Defendant ſhould pay ſo much as the Plaintitt was damnified, and 
no more; but in this Caſe the Court ſaid, that it the Defendant here had taken Iſſue upon the Eaſe 
and Favour, ſlender Evidence would ſerve, as in Caſe the Defendant had been a cloſe Priſoner be- 
fore this Obligatich given, and afterwards (as is frequently done in the Marſhalicy) he had gone at 
large, or had any more Liberty than before. 
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Sid. 456. pl. 21. Debt upon a Sheriff's Bond. The Detendant pleaded the Statute, 
K: 5 _ and took an Exceprion to the Condition of the Bond, which was that if 
7 2 uit. the ſaid M. appear & c. then the Condition of this Obligation ſhall be void 
den held, &. whereas it ſhould be, hen this Obligation ſhall be void &c. For if M. 
that if the had appear'd at the Return of the Writ, yet the Bond would remain in 
Words (the Force, it being ſaid the Condition ſſiould be void, and ſo the Bond 
Ne would be ſingle, and therefore void; tor the Statute expreſsly requires 
ted as Sur- that there ſhall be a Condition; but it was reſolved by the Court that 
pluſage it is the Bond was well enough; tor theſe abſurd Words at the End of the 
Senſe good Condition ſhall not be regarded, eſpecially ſince it appears in the Begin- 
en f ning that the Condition was for the Appearance of M. which is all the 
2 ac- Statute requires, and the Bond and Condition is ſufficient 11 all that 
cording to Clauſe had been leſt out. 2 Saund. 13. Paſch. 22 Car. 2. Mauleverer v 


the Statute, Hawksby. 

and Judg- | | 5 
ment for the Plaintiff, niſi &c,— Mod. 3 5. pl. 85. Maleverer v. Redſhaw, 8. (. adjornatur — 
Vent. 39. S. C. but S. P. does not appear, | 
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22. The Defendant was arreſted upon a Latitat, and gave Bond to the 

Sheriff for his Appearance ad reſpondendliuin querent' in placito debiti. The 

ueſtion was, whether this Bond was void by the Starute of 23 H. 6. 10 

becauſe made for another Thing than contained in the Hyit, which 7: 
only de placito Nanſar', and the Ac etian Bille is only to give the Hefen 

dant Notice, that the Plaintiff will declare againſt him tor it when he 

appears, and the Bill does not come in till atter Appearance. All held 

the Bond to be void, becauſe it varied clearly from the Hit. Freem, 

5 Rep. 105. pl. 123. Paſch. 1673. B. R. Mildmay v. Cox. | 
"0 -_ UP" 23. Debt upon a Sheriff's Bond. A Man was arreſted upon a Latitat 
"he Shout - '® Placito Zranſgreſſionis, ae ce Bille pro de⁰õ 49 J. The Condition 
the Defen- _ Was to appear at the Return & the bbrit, i infor the Plaintiff” in placite 
dant plead- debitz, It was urged that this made the Bond void by the Stature 23 
ed the Sta- I. 6. For the Condition thonld have bcen to anſwer the Action upon 
e e which the Proceſs went our, and that was but an Action of Treſpaſs; 
Bond was and the adding the Ac etiam pro Debiro &c. is but to fatisty the late Act 
made in ano- for the Direction of the Sheriff to what Valuc he thould take Bail; fo 
this 
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Mich. 28 Car. 2. B. R. Moor v. Finch. | 


Ball. 1285 45 7 


1 


this is 4 material Variance from the Statute, and not like ſome of thoſe ther Form A 
mentioned in Beautage's Caſe, and in Dyer 364. and to this the Court than diser 


inclined. 1 Vent. 233. Hill. 24 & 25 Car. 2. B. R. Mildmay . 
Cale. Condition 


| was fo anſcver 
F. &C. in flacito Tranny” of 1001. and the Writ was in placito Tranſgr' ac etiam Bille pro 100 I. de Debito 
&c. Sed per Curiun, the Statute dorh not preſcribe any particular Form, the Intention of it being to 
/rppreſs Extortions and ()preſſions by Sheriff, therefore if the Bond is made in his Name of Office, and if the 
Time ana Place of .{pbearance is mentioned in the Condition, and at «hoſe Suit, it is well enough 2 Jo. 
137. Hill. 31 & 32 Car. 2. B. R. Cudwell v. Dunkin. Ray m. 220 5 C. aud it ſeemed to Hale Ch. 
F. that it is not the ſame Writ mentioned in the Condition, and therefore for the Defendant, but it was 
adjourned —-—3 Keb 111. pl. 18. S. C. adjudged for the Defendant Niſi. ——Ibid. 164. pl. 40. 8. 
C. and per Cur. the Wirit being in Placito Tranſgreſſionis, the Condition ot the Bond to anſwer ac etiam 


Billa of 105]. in Placito Debiti, is void being another Writ, but if the Writ were in Placito debiti, 


or the Bond taken only to anſwer the Writ in Placito Tranſgreſſionis, it were well enough, and a Nil 
Caplat per Billam was awarded. 5 


24. Debt upon a Bond to the Sheriff, which was Noverint Univerſi 
&c. nos W. W. and T. R. de Com. Cumbriz teneri J. K. Vicecomiti, 
without ſaying Cumbrie or Com. pred, ad reſpondendum the Plaintiff gene- 
rally, without ſaying in what Action. The Defendant pleaded the Sta- 
tute. The Plaintiff demurred. Hale and the Court held this Bond 


good, tor tho? the Statute dire&s the Bond to be taken by the Name of 


his Office, yet the Bail being named de Com. Cuinbriæ, he fhall be intended 
Sheriff of that County ; and cho! it is faid ad reſpondend' generally, and 


the Latitat is in Placito Tranſgrefiionis, yet that is good; for no other 


Action ſhall be intended; beſides, the Words of the Statute require no 


more than an Appearance, and no Words ad reſpondendum, 1o theſe 


Words are only Surpluſage. 2 Lev. 123. Hill. 26 & 20 ar. 2 R. 


EKirkebridge v. Wilſon. 


25. In Debt upon Bond, conditioned to appear before his Majeſty at Weſf- S. C. cites 


minfter, to anſwer A. of a Plea of Treſpaſs, and aljo of a Bill to be exhibit- '? Mod. 


327. 328. 


ed againſt him for 10 l. The Defendant pleads the Statute of 23 H. 6. Paſch 2 


and thews that the Writ was to appear coram Dom. Rege at Weſtminſter &c Geo. 1, B. R. 
Plaintiff demurs ; and upon Argument the Opinion of the Court was in Cale of 


againſt the Plaintiff; 1ft. Becauſe the Condition of the Obligation was eee 5 
to appear before his Majeſty, whereas it ought to have been Coram Dom. jp Caſe 
Rege. 2dly, Becauſe it is not ſaid in the Condition to whoſe Bill he was, viz, In 
is to anſwer, whereas it ſhould have been a Bill ipſius A. 2 Lev. 177. Debt upon 

n | | Bond; the 
Condition 
upon Oyer was, that if the Defendant did appear & c. 4d reſpondend' Prefat” J. R. de Placito Tranſgr ac 
etiam Bille. The Defendant pleads the Statute 23 H. 6. about Sheriff's Bonds; Plaintiff demurs ; for 
the Defendant in Demurrer it was inſiſted, that the Condition of the Bond varied from the Vit. The 


 TIrrit<vas, ad veſpondend' Prejat' F R. de Placito Tranſgreſſionis & ac etiam Bills ipſius J. which 


Words (ipſius ].) are omitted in the Condition of the Bond. Parker Ch. ] ſaid, the Statute only re- 
quires that the Sheriff ſhould take a Bond, conditioned for the Appearance of the Party ſuch a Day 
at Weſtm. and does not ſay even to anſwer the Plaintift. The Appearance mentioned is a Perſonal Ap- 


pearance. The Ac etiam Billæ goes only to the Matter of Bil, whether Common or Special is to be 
required, and came in Uſe after the Statute. If the whole Writ might be omitted, as certainly it may, 


lince the Statute does not require it, then any Part of it may bc fo likewiſe, nor does this Bond vary fron: 
the Form pretcribed by the Statute. If the Party appear, he is bound to anſwer any Bill that ſhall be 
filed againſt him. The Bill in the Condition of the Bond cannot be intended of any other than the Bil! 
of the Plaintiff, and the reſt being of the ſame Opinion, Judgment niſi pro Quer'. 


26. Debt upon Bond made to the Sheriff, the Condition was, to appear 
'efore the Fuſtices of the Aing's Bench at Il eſtminſter, and did uct ſay be- 
tore the Jultices ad Placita corain nobis tenenda ubicungue &. but in eve— 
ry thing elte it was purſuant to the Statute. The Detendanc pleaded the 
Stat. 23 H. 6. and upon Demurrer it was objected, that this was a ma- 
terial Varlance, tor the Appearance ought to be in Court; but by the 
Condition ot this Bond the Appearance may be elſewhere; belides, co- 
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ram Juſticiariis B. R. is not the Stile of the Court; but it was anſwered 

that it hall be intended to be in the ſame Court, and ſo it was reſolved. 
2 Jo. 46. Paſch. 28 Car. 2. B. R. Kirkbride v. Curven. 

If a Capias 27. Debt upon Bond conditioned, that if F. S. (who was arreſted at 


kad ry the Suit of the Plaintiff, and for whom the Defendant was now bound) 


Defendant, Could give ſuch security as the Plaintiff ſhould approve for the Payment o 
nd 22755, 2 I. or ſhould render his Body to Priſon at the Return of the Writ, then & 


ſon gives the The Defendant pleads the Star. 23 H. 6. that it was given tor Eaſe and 


* 5 Favour. Upon Demurrer the Court held the Bond good, tor tho' the 


Sheriff cannot take a Bond in another Man's Name to elude the Statute 
the Defen- qa ; a 5 
dant ſball pay yet the Plaintiff may direct the Officer to take ſuch a Bond as this to himſelf, 
tbe Money or It is only an Expedient to prevent a new Arreſt, and the Agreement of 


der himſelf 38 - - g f | 
7 3 the Plaintiff makes it good. But Atkins J. doabted. But judgment 


of the Writ, for the Plaintiff. 2 Mod. 304. Paſch. 30 Car. 2. C. B. Hall v. Carter. 
it is a good | ; | 

Bond, 2 not within the Statute, becauſe it is not by the Direction of the Officer, but by the Agreement of 
the Plaintiff, and thereis no Law that makes the Agreement of the Parties void; and if the Bond was 
not taken by ſuch Agreement, it might have been traverſed. 2 Mod. 305. Paſch. 30 Car. 2. C. B. 
per Cur. in Caſc of Hall v. Carter. | 


28. In Debt on a Sheriff's Bond upon Oyer of the Condition, it appear. 
ed to be for an Appearance in B. R. in Treſpaſs of 1001. whereas the 
Writ was de Placito Tranſpreſſionis ac etiam Bulle de debito 1001, It was 
argued, that this Bond was not warranted by the Statute of H. 6. upon 
Account of this Variance. But it was anſwered, that the Appearance, 
and the Day, and the Court, and the Party at whoſe Suit &c. are all 

well expreſſed as they ſhould be, and the Ac etiam is not of the Sub- 
ſtance of the Writ, but only declares the Intention how he will declare, 
and is grounded on the 13 Car. 2. Reſol ved, that the Bail Bond was 
good in the principal Caſe, and judgment tor the Plaintiff. 2 Show. 51. 
pl. 38. Paſch. 31 Car. 2. B. R. Gardiner v. Dudgate. 
209. The Bail Bond to the Sheriff js to make the Party appear according 
to the Writ, and not according to the Condition of the Bond, and the Bail are 
by Virtue of the Bond engaged that he ihall anſwer according to this 
Writ, if it require ſpecial Bail, either to render him, or to give ſpecial 
Bail, which if he does not, they will not file his Appearance, but ſue the 
Bail Bond, and the Bail cannot plead to ir, Quod Comperuit ad Diem; 
for it is no Appearance till filed. This is the conſtant Practice of the 
Court; every Bail ought at his Peril to ſee and take Notice of the Writ 
before he be bound, and thereby he may know what it is he engages 
for; if he do otherwiſe, he is bound to do he knows not what, and he 
- muſt ſuffer for it; agreed per Cur. 2 Show. 51. pl. 38. Paſch. 31 Car. 
2. B. R. in Caſe ot Gardner v. Dudgate. 
30. Debt upon a Sheriff's Bond % appear Die Lune Pros” poſt Octab. 
Pur &c. The Defendant plcaded, that Hilary Teri this Year ended Die 
Sabbati prox* poſt Octab Pur', and that no Court was held at Weſtminſter 
Die Lung prox* poſt Octab' Pur”, ſo that he could not appear &c. and 
upon Demurrer the Plaintiff had Judgment, becaule the Condition being 
impolſible at the time of making the Obligation, the Obligation is ſiugle, but 
the Reporter adds a Nota, that he did not plead the Statute 23 H. 6. 
for if he had pleaded it, an Obligation wirhour a Condition, or with an 
impoſſible Condition, (which is all one) it had (perhaps) been void by that 
Statute. 3 Lev. 74. Mich. 34 Car, 2. C. B Graham v. Crawſhaw. 
31. On a Joint Bill of Middleſex againſt 3, with an Ac etiam ſuper 
Scriptum Obligatorium, by them jointly and ſcucrally ; the Sheriff took one 
| Bail Bond for the Appearance of thein 3, and there being no Appearance, 
the Plaintiff took an Aſſignment ot the Bond, and now would have had 
the Sherift amerced, It was agreed, that the Bail Bond was nor accord- 


ing 


- BY Moy: 8 : : . 1 * 
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Bail. 
ing to the Statute, being tor a Joint Appearance to ſeveral Actions. 6 
Mod. 122. Hill, 2 Ann, B. R. Grovenor v. Soame. 
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(G) In what Actions. 


1. JF one coadeianed by falſe Verdict in Debt or Damages ſues an So if one in 
Aitaint, he ſhall have a ſpecial Writ to bail him, upon Sureties Execution 


taken that if the Attaint paſs againſt him he ſhall render himſelf 0 Traps 


Priſon, or ſatisty the Debt. F. N. B. 206. (D.) taint, he ſhal! 
8 | | | be bail 

and ſo he was in C. B. after ſome Doubt, becauſe no Precedent was to be found thereof EY. 
Court, tho* it was common in B. R. D. 193. a. b pl. 29 Mich. 2 & 3 Eliz Kempe's Caſe. — 
F. N. B. 106. (D) in the new Notes there (a) cites S. C. but that ſome held, that a Writ ſhould 
be ſent to the Warden of the Fleet to have the Priſoner in Court, Quolibet Die pendente Placito. 
A Cafe cited in D. Ibid: to that Purpoſe is, Paſch. 16 E. 3. 6. 

In ſuch Caſethe Court does not uſually bail him, becauſe the Verdict is intended true till reverſed; 


but ſometimes the Juſtices upon good Conſideration will bail him; Per Wray. Cro. E. 5. in pl. 4. 
Paſch. 23 Eliz. B. R. 


2. One taken on an Attachment iſſued out of the Chancery is not bai la- Sheriff may 
ble, and ſuch Bond 1s void; Per tot. Cur. clearly. 3 Le. 206. pl. 269. _— 
"og 12. = 3 4 8 8 0 
Mich. 30 Eliz. C. B. Bland v. Riccards. wen 
3 by 5 Ce : Ws Attachment 
for a Contempt; agreed per Cur. Ld. Raym. Rep. 522. Hill. 13 W. z. the King v. Daws.- 2 Salk. 
60S. pl. 1. 8. C accordingly.-— 12 Mod. 579. S. C. & S. P. admitted. See Vent. 234. where 
ſuch Attachment went and the Sheriff rock Bond, which was held void, becauſe the Condition to appear 
was Coram Rege in Cancellaria ubicunque &c. apud Weſtmonaſterium. And becauſe of the Addition 
of Weſtminſter the Bond was held void; cited per Hale Ch. J. as adjudged Mich. 1649. in Caſe of 


Button v. LOW. 2 Vent. 237, 238. Mich. 2 W. & NM. in C. B. Lawſon v. Haddock, the Court 


inclined, that Attachments out of Chancery are within the Statute of 23 H. 6. and ſaid, that it is the 
conſtant Practice ſor Sheriffs to take Bail in ſuch Caſes. „%% ga | a 
In an Attachment of Privilege, which is a Capias in the 1ſt. Proceſs, they hold to Bail for any Sum, 
tho' never ſo ſmall; for an Attachment of Privilege being a Capias in the firſt Proceſs without a Sum- 
mons, does not ariſe from a Suppoſition of a Nihil returned, and that there are no Iſſues to anſwer the Deb: 


but this Proceſs ariſes from a Debt due to the Officers of the Court by the Acts of the Court, and there- 


fore ar other Officer ought not to appear without ſceing a Security given for ſuch Debt, and therefore 


they hold the Detendant to Bail in this Caſe, tho the Debt be never ſo ſmall, G. Hiſt. of C. B. 30 
On a Demurrer the Queſtion was, whether the Sheriff can take a Bail Bond wpon an Attachment for 


Contempt out of this Court. By the Act of 13 Car. 2. a Sheriff is not empowered to take Bail, tho' the 


Court or a Jndge may take a Recognizance ; it is true, Perſons taken by Virtue of Attachments out of 


Chancery for not appearing and anſwering, have been uſually batled, ana the Reaſon is, becauſe the 


Parry upon entri»g his Appearance, and paying the uſual Contempt, is dilcharged of Courſe; whereas 

in this Court the Party is ro appear in Court de Die in Diem, and be examined on Interrogatories to 

be exhibited againſt him, and it is not determined that a She: iff can take Bail upon Attachmeiits out of Wan- 

cery, but rather coubted ; and in the preſent Cate all rhe Judges were of Opinion, that no Bail could be 

taken, and gave Judgmeurt for the Defendant. Rep. of Pract. in C. B. 14, Mich. 4 Geo. 1. Field v. 
Waltord. | 1 | 


Debt on a Sheriff's Bond taken on an Attachment out of Chancery, upon a Nemurrer the Queſtion. 


was, whether the Sheriff couid rake ſuch a Bond or not? The Court gave ifuidgment for the Dete id ir), 
and ſaid, that a Sheriff cannot tate a Pail Bond upon amp Attachment tor n Contempt. Rep. of Pract. in 

C. B. ic. Paſch. Geo 2. Waddington v. Fiich ———Barnes's Notes in C. B 52. & C judgment 
niſi, and no Cauſe was thewn. | | 


3. If an Ardita Qrercla be grounded on @ Releaſe or Record, the Party Ibid. 384. in 
may be bailed ; but wr on a Surmiſc of a Matter in Fatt, as of an Ar- ph IS 
bitrement or Ujury; Per Coke Ch. J. Roll Rep. 133. in pl. 11. Hill. * Colle Ch. 
12 Jac. B. R. | J. faid, that 

| jn the Time 


of the Lord Dier and Wray, and in all his Time, it had never been uſed to bail the Party upon a 


Matter in Fact as upon the Stute of Uſury and the like; for ſhould he be bailed" in ſuch Caſes, then 


every Man may be defeates vt his Executien; but if the Party will ſnew ee Maner of Waning in his 
Diſcharge 
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Diſcharge, then it has been uſed to deliver him to Bail upon calling the other Party, and asking him if 
lie can deny it &c.— —Admitted per Cur. that Plaintitt in Aud. Quer. may be bailed. Sid. 286. in pl. 
25. Paſch. 18 Car. 2. B R. 1 
If the Party that brings an Audita Querela be out of Priſon, the Court will bail him, tho“ grounded 
upon a Surmiſe of Matter of Fact, as Payment &c. but if he be in Priſon, then not, unlels it be wpon 4 
Specialty, Vent. 46. Mich. 21 Car, 2. B. R. Anon. 5 
See Tit. Audita Querela (E) pl. 17 and the Notes there. 


But he 4. A Perſon taken in Withernam upon a Homine Replegiando, upon 
ought not to pleading Non Cepit, may be bailed. 2 Salk. 582. pl. 3. Mich. 12 W. 1 


de bailed | 1 . 
apr cane B. R. in Cafe ot Moor v. Watts, cites Kelw. 71. a. F. N. B. 74. 


Writ of Withernam is returned. Ibid. 


One in Erecu- F. One taken in Execution is not bailable by Law, unieſs an Audlita 
755 for 2 Luerela be brought, (Hill. 21 Car. B. R.) tor bail is pur in to ſecute 
bailable. 11 the Plaintiff that the Defendant ſhall perform the Judgnicar of the 
Mod. 59. pl. Court, and now the Law hath determined that Matter, and what re- 
36. Paſch. 4 mains now is only for the Defendant to perform the judgment, and 


Ann. B. R. 1 PRES ö | = 
Cot. Lay tor the not performing it he lies in Execution. L. P. R. 172. 


ton's Caſe.— And per Holt Ch. J. Bail in Caſe of Execution was always refuſed. Ibid. 


6. When the Action is only for Damages, there the Party is not held 

to bail, unleſs in Mayhem, or ſome notorious Battery; ald the Reaſon is, 

there is no certain Sum tor which the Caution can be aſcertained; bur 

in Mayhem, and where by the Injury it is apparent, that the Damage 

will exceed the Sum of 10 J. there the Judge may by ſpecial Rule 
hold to bail. G. Hiſt. of C. B. zo. 


See (H) pl. 7. On a Bottomty Bond for Payment of Money inter alia, the Court in- 


15. Bull v. clined to think the Detendant ſhould give bail. Rep. of Pract. in C. 
Clifton. B. 34. Paſch. 13 Geo. 1. Deflowr v. Tutt. we, 3 

But now by 8. The Defendant had been arreſted. and held to Special Bail, and af- 
2 terwards render in Diſcharge of his Bail, and the Plaintiff proceeded 
8 Geb. 2 if againſt the Defendant as a Priſoner, and recovered a Fudgment. In Action 


a Priſoner ot Debt brought upon that Fudement, and the former Bail being vacated 


be diſcharg- by the Render, the Court held that the Plaintiff might well hold the 
ed for want Hefendant to Bail in this Action, he not now having Bail in the firſt 


den, and f. Action. Rep. of Pract. in C. B. 77. Mich, 6 Geo. 2. Revel v. 
terwards Is Snowden. | Ny | : | 


_ arreſted by 5 3 5 3 
22 of Debt on the Judgment obtained in the Cauſe, a common Appearance ſhall be accepted. 
a 925 e 
9. Motion in the Treaſury for Bail in an Action for meſue Profits, after 
a Recovery in Ejedtment, upon the Leſſor of the Plaintiff's Affidavit that 
the meſne Profits amounted to 89 1. Bail was order'd for 80 J. This is 
a Cauſe of Action which is bailable or not, at the Diſcretion of the Court ci 
a Fudge. Barnes's Notes in C. B. 89. Mich. 13 Geo. 2. Hunt ». 
Hudſon. | 
See Tit. Ur- (H) Upon Writs of Error. 


lawry (B. b) 


But of Error 1. YN a Writ of Error brought iz B. R. it the Error is apparent, we 
brought is uſe to bail the Defendant ; per Coke Ch. J. 2 Bulft. 164 Hill. 
1 Jac. 1. cites 1 H. 7. 20. which he ſaid is a very notable Caſe. 


they cannot bail the Party there, by reaſon of the great Delay that may be, it being uncertain how long 
or ſhort a Time the Parliament will continue; per Coke Ch. J. 2 Bulſt. 164, f 


AF: 


„„ % OY - "POO: = 0 


or 


mm 


Do 


— 


2. Error was brought of a Judgment i in B. R. and it was moved that S. P. held 
the Party being in Execution might be bailed ; but the Court held that that he can- 
they had no Authority to do it, their Authority being only Ad Exami- 2% be bailed 


nandum Errores. Cro. E. ur pl no. Mich. 41 & 42 Eliz, in Cam. ani R. be- 


uſe the 
SEACC. Price? 8 Caſe. Record be- 


Ing remov'd, 
tere is no Record here, and he cannot be bail'd in the Exchequer-Chamber, becauſe they have no 


Authority hut to reverſe or affirm the Judgment, and not to make Execution, and therefore he is not 
b.lable. Cro. J. 108. pl 3. Hill. 3 Jac. B. R: Shepherd v. Allen. 

Error was brought here of a Judgment in B. R. in Ireland, and becauſe the Certiorari ævas not returned 
in Jrin. Term out "of Ireland, and that the Plaintiff in Verror eras in Execution upon this Judgment in 
Dublin, ſo that it would be very long for him to lie in Gaol during the Jong Vacation: The Court took 


good Bail here, and ſent Direction to ſet the Party at Liberty there. Palm. 285, 286. Paſch. 20 Jac, 
3 R. Baniſter v. Kenedye. 


3. 3 Jac. I. cap. 8. No Executic;: ſhall be Paid upon any Il wit of Error or St= 
perſedeas, ſued for the Rever/ing of any Judgment in any Attion of Debt upon 


Bond, or fr Rent, or pon any Contract, in the Corrts of Record at We //minſter, 


Counties Palatine, «© in the Court of the Grand Seffron, unleſs ſuch Perſon, in 
whoſe Name fuch Writ of Error jh.all be vronght, ſhall be bound with 2 ſufficient 
Huret ies, by Recognizance to be acknowledged in the Court, where ſuch Fudg- 
nent is given, in "donble the git adjudncd to be recover'd, 70 proſecute the ſatd 
Writ e Error with Þ.{fef?, and to pay all Debrs, Damages, and Colts ag- 
julgell upon the former Fndement, and all Coſts and Damages awarded 1” 


wy 6 Kxcenticn, if The ſaid Judgment be Aſſiri' d. 


4. And by 13 Car 2. cap. 2. .xecution ſhall nit be aid in Debt pon the 
Statutc of 2 Ed. 6. fo” not ſetting forth Tithes, nor in any Action upon 
the Caſe, upon any Promiſe tor Payment ol Money „itt ions of 'T rover, Co- 
venant, Petinuc, and Treſpaſs, until ſuch Recorinzance ve enter'd into as 


is directed by 3 Fac. (Ap. 8. 


5. And by 16 & 19 Car. 2. cap. 8. it ſhall not be flaid in Perſonal Ac-It was wo- 


tous, Dower, and [Kjectione Firmæ, ill Security given to pay Cuſts, pro- for a Super- 


vided not to extend to II. its of Error brought by Executor, 07 Git Penal COTA e 


Writ of Er- 
Statutes. ror up 4 


333 b VV : 5 Juden in 
Feser, for that the Plaintiff! in Error had not given his own Recognizance to the De 


that he (the Plainrift in Error) had found 2 ſirfficrent Alen to be hs Vail, <:lo <cere bond in a Recooni-. 
z ance &c. by which the Intent, tho“ not the Letter of this Statute, was ſatisfte d, and the Party bin et 
lives! in the remote Pant 0 of this Kingdom. The Court held, that os 17 ent. t tis Statute c tor ti 

Hecurity of - the Party Dejentuut in a V\rit of 5 .rror, æich Intent is I ovely fue ferced, becunte tlie Pai 


already given is better than his own Recognizunce; and this hath been the conftant Practice of: | 
the Courts &. ever ſi· We tlie Scitute was m ide, becauſe of a; 55 Gf the P arts COMIN? 


from remote Parts; the Superſedens was allywed. Carth, | . Paich, 2 MW. & NI B. R. Barnes 
Bulwer. 


IC Error be aſſig In d in Alatter Late, then the Uſe is to take Bail 
of 15 Party; bur it ihe Error be upon Matter zz Fae, then the Cle is 
not. to take Bail betore the Matter in Fact be tried; ſaid by Coke Ch. J. 
to be a Rule obſerved in taking Bail upon a M rit of Error brought. 3 


ule 62. Trin. 13 Jac. 


It an Futur brings a Writ of Error, he ſhall not nd Bail within But in 4 
the Statute 3 Jac. 1. cap. 8. to anſwer the principal Debt; but he ſpall 8 246. 
find Bail to ani'r the double Cofts upon the Statute 13 Car. 2. cap. 2. if 'ris 8. * aſe of 


Til], 
tound againſt him; ſo held in the Cauſe mentioned by Twilden. Sid. fr 1.0 t. 
183. Paſch. 16 Car. 2. B. R. Anon. | Cur. 10 be 


alw avs held 
that an Adminiftrator who brings a Writ of Error ſhall not give Bail, tho' he is not exempted by the 
9% atute, neither ſhall he pay Colts. 


fendant, thut 
if the Judgment is aſfirm'd & c. he will pay the Coſts aud Damages &c. o which it was anſwer'd 
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462 Bail. 
2 Keb. 43. 8. W. was ididt ed and convitted of Deer-flealing & c. at the Se/froms 
pl. 88. The and brought Error in B. R. It was moved to bail him till the Error 
=" < 28 ... determined, bur denied; tor per Cur. tho? the PlaintitF in Audita Que. 
S. C. ſays he Tela may be bail'd, yer one in Execution who brings Writ of Error thall - 
muſt conti- not. Sid. 286. pl. 23. Paſch. 18 Car. 2. B. R. The King v. Whita- 


nue commit- more. 


ted, elſe 5 
there would be no Remedy to bring him into Cuſtody, in caſe the Judgment ſhould be affirm'd. 


:&P.&$:C.- 9: Perſons in Execution for a Fine to the King brought Hab. Corp. and 
cited 11 a Writ of Error, and aſſigned Errors, and pray*d to be bail'd, but the 
Mod 59. pl. Court would not; but it was ſaid to be uſual in the Crown-Office to bail 


4 Ann. B. R. in ſuch Caſes. Sid. 320. pl. 10. Hill. 18 & 19 Car. 2. B. R. The King 


in Colonel v. Marſcul &c. Inhabitants of Limehouſe. 


Layton's | | | 
Caſe, where after Precedent ſearch'd, Holt Ch. J. ſaid he found the Caſes nor put fair in Caſe of Exe- 


cution, and ſaid that Bail in Caſe of Execution was always retuſed, and of this Opinion were the whole 
Court now, and he was remanded. | | 


10. Upon a Writ of Error brought in B. R. 7o reverſe an Outlauty in 
this Court, the Queſtion was if Bail ought to be pur in before the Al- 
lowance of it by the Statute of 31 Eliz. cap. 3. and it was reſolved that 
in all Writs of Error it ought, and ſo the Words mult be intended, or 
_ otherwiſe that Part of the Statute will be of no Etiect, if it ſhould be 
extended only to Caſes where the Error is tor want ot Proclamation ; 
for it doth not appear at the Time of the Allowance of the Writ of Er- 
| Tor what Errors the Party will aſſign. Freem. Rep. 162. pl. 178. Trin. 
1674. Elliot's Caſe. 5 „„ ũ 7;5⁊¹ml. 
Bond being 11. Debt on Bond. The Condition was for Payment of Money and Per- 
condition d formance of Covenants. judgment thereupon, on which Error was 
for Perform- brought; and it was ruled that it is not within the Statute 3 Jac. cap. 


Kaur — 8. which requires Bail to be put in in Caſes of Debt or Contract. Comb. 


ought not 105. Paſch. 1 W. & M. B. R. Garret v. Dandy. 


to de re. | | Dn | | 
quired on the Writ of Error. Barnes's Notes in C. B. 66. Mich. 10 Geo 2. in Caſe of Spincks v. Bird. 


12. One in Execution upon a Fudgment for Uſury, brought a Writ of 

Error in B. R. and moved to be bailed, but it was denied, tho? there 
was an apparent Error in the Record, and tho' it was formerly the 

Practice to bail in ſuch Caſe, for per Curiam, we ought not to enlarge 

a Priſoner in Execution; but it is otherwiſe upon an Audita Querela, 
| per Holt Ch. J. 3 Salk. 58. pl. 18. Paſch. 5 W. 3. Anon 
3 Mod 29. 13. In Debt upon a bail Bond in C. B. Judgment was given for the 
Tuc! Seo. Plaintiff, and Error brought in B. R. and Bail put in according to the 
brool v. Statute and Judgment affirmed, and thereupon Error was brought in 
Diggs, S. P. Parliament; it was inſiſted that Bail in this Caſe was not requira- 
where Judg- ble by the Statute 3 Jac. 1. but per Cur. the firſt Recognizance does not 
dice ns include Payment ot Coſts to be aſſeſſed in the Houle of Lords, and there- 
5 R. and fore a new Recognizance ought to be given within the Intent of the 
afterwards Statute. 1 Salk. gy. pl. 2. Hill. x Ann. B. R. Tilley v. Richardſon. 


atirm'd in | ES | | | | | | 
the Exchequer-Chamver, and then Error brought in Parliament, and held accordingly ; and ſays that 
there is no Inconvenience by entring into 2 Recognizances, becauſe by the late Stature he has a proper 


Remedy, if the Plaintiff in the original Action rakes out Execution for more than is due; but it would 


be very inconvenient for him to be del yd by u Writ of Error, and have no Security for Satisfaction 
for his Loſs. | 


14. Note, by the Sratute of 3 Fac. I. cap. 8. when a Writ of Error is brought 
on a Fadgment had upon a Boad to pay Money (on!y) there ſpecial Ea:l 
ought ro be given; and atter a Year a Scire Facias ought ro precede 
the Levari, or Fieri Facias. 11 Mod. 2. pl. 4. Paſch. 1 Ann. B. R. in 
2 Nota. | | | | | | 

19. In 


Bail. „ 


—_— ww Y 


3 —— 


15. In Error brought on a Judgment in Caſe on a Bottomree Bond, it See (G) pl. 7. 


was moved that the Plaintiff in Error might put in ſpecial Bail; Holt P<flowr v. 


Ch. J. ſaid, this is not a Bond only for the Payment of Money, for if BO 
he does not go the Voyage, he forfeits the Penalty; tor his going the 
Voyage, Return, and Payment of the Money, are all Conditions; and 
inclined, that it did not require ſpecial Bail; ted adjornatur. 11 Mod. 

260. pl. 16. Mich. 8 Ann. B. R. Bull v. Clitton. 

16. Sheriff brought Debt upon Bond, and Frudgment was had by Nil 
aicit without Oyer of the Condition, and a Writ of Error was brought 
upon the judgment, and a Superſedeas taken out; it was moved to 
ſer alide the Superſedeas, becauſe the Plaintiff in Error had not put in 
bail, according to 3 Jac. 1. cap. 8. On the other Side it was ſaid, that 
the Bond was tor Appearance, and fo out of the ſaid Statute ; to which 
it was anſwered, that it appeared upon Record to be an Obligation for Pay- 
ment of Money, and that the Court mutt confine themſelves to the Re- 
cord, and judge upon that only; but per rot. Cur. it was held that they 


ought to examine into it by Affidavit, tor otherwiſe the Plaintiff in Error 


would be obliged ro pur in Bail contrary to the Intent of the Stature, 
becauſe the Declaration was only upon the Penalty, without mention of 
the Condition. MS, Rep. Mich. 12 Ann. C. B. Valentine (Sheriff of 
Lancaſter's) Caſe. . . 

17. A. gave Bond to B. conditioned that C. ſhould pay B. 20 l. C. 


gave Boid to A. reciting the Bond given by A. to B. and then follows this 


Condition, viz. That if the Money be paid by C. according to the Condition 
of the [aid Bond (given by A.) then this Obligation to be wid, otherwiſe 
&c. A. brought Action on the laſt Bond, and had judgment, whereupon 


C. brings Writ of Error The Queſtion was, whether ſpecial Bail was 


to be put in by the Plaintiff in Error by the Statute ot 3 Jac. 1. cap. 8. 
Per Parker Ch. ]. this Bond ſtands only as a Security tor Damages, and 


may be diſcharged without one Penny paid to the Plaintiff, and there is 


no Difference between this Bond and a Bond to ſave harmleſs, and there- 
tore out of the Meaning of the Act. And Pratt J. thought this Caſe 
tho' poſſibly within the Words of this Act, yet is out ot the Meaning 


of it, which is plainly this, viz. That where a Recovery does neceſſa- 


rily import a Debt due, there this Act takes place. but not where a Re- 
covery may or may not import a Debt due, and the Reaſon is, that de- 
lay in the latter Caſe is not eſteemed ſo prejudicial as in the former; 


Hed ad jornatur. 11 Mod. 281. Hill. 1 Geo. 1. B. R. Hammond v. 


Webb. 


1 


r 
— — 


(I) Where Common, and where Special Bail. And 
neceſſary in what Caſes. 


1. IN Homine Replegiando the Sheriff returned that the Defendant clain'd In Heine 


the Plaintiff as Villein ; by which the Counſel of the Plaintiff was Replenianto 
ordered to find Surety to have him here at a Day, and had Writ to the the Parti: | 
Sheriff to deliver him, but could nor get the Sheriff to take Security there- ,, 33 
of in the Country. Quod nota. Br. Surety, pl. 4. cites 8 H. 4. 2. i eas it. 
| lei ct t#} 5 
Defendant, or frank, and the Plaintiff was compell'd to find Surety ro ſue with Effect. Br. Surety, pl. 
Cites 11 H. 4. 15. | 


2. In Treſpaſs the Defendant pleaded that the Plaintiff was his TAI 
regardant to his Manor of E. &c. and they were at Ilfuc upon Frank &&. 
and the Plaintiſf found 4 Suicties to fue with Effect & Br, Surety, pl. 
6.-cues H.. . 1 
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3. In Falſe Fudgment the Plaintiff ſhall find Surety to ſue with Eſlect; 
contra in Writ of Error. Note the Diverſity &c. Br. Surety, pl. 7, cites 
9 H. 5. 1. . 66 

On a Pena! 4. In an Action brought upon the Stat. 13 Eliz. of Fraudulent Con- 

Statute the veyances, a Rule was thewn by the Juſtices that it was the Practice in 


3 B. R. that in all Actions brought «pon Penal Statutes the Defendant thall 


to Bail, be- only put in Common Bail. Yelv. 53. Mich. 1 Jac. B. R. St. George's 
cauſe the Cale. ; 
Penalty on ; 
a Statute is in the Nature of a Fine or Amercement ſet on the Party for an Offence committed, and 
therefore no Perſon ought to ſuffer any Inconvenience by reaſon of ſuch Law, till he is convicted of ſuch 
Offence; for then the Defendant would ſuffer [be liable to] an Action of [for] a Penalty before it ought 
to be ſer. G. Hiſt. of C. B. 50. | | 

In all Actions pon a Penal Statute Common Bail ſuffices ; but when a Vit is Special, there cannot 
be Common Bail without ſummoning before a Judge; per Holt. 12 Mod. 231. Mich. 10 W. 3. Anon. 


3 Bulſt. 181. 5. After Judgment for the Plaintiff it was aſſigned for Error that ns 
S. C. and Bail was enter d for the Defendant. It was ſhe wn to the Court that the 
ruled per Attorney was dead, but had been paid his Fees for entring it, and that this 


4 4 = appeared by his own Book; and the Plaintiſt pray'd that the Bail might 


enter'd as be enter d, and ſo it was by Order of the Court in this Caſe, and between 


of the ſame other Parties. Roll Rep. 372. pl. 27. Paſch. 14 Jac. B. R. Denham v. 


Term in 
which it Cumber. 


ought to have been enter d. 


Ibid, it was 6. In Treſpaſs againſt A. and B. Verdict was for the Defendants. It was 


ſaid by Ser- 
jeant Moor, 
that Ju 


moved in Arreſt, tor that no Bail was enter'd for B. For every Defendant 
1s ſuppoſed to be in Cuſtodia Mareſchalli; and in this Caſe the Venire 


dg. 3 
ment in füch Facias was to try the Iſſue between the Plaintiff and the Defendants, 


Caſe was re- whereas B. was no Party in Court, therefore he cannot have Judgment, 


ſolved to be and it appearing that there was no Fraud in the Plaintiff, the Judgment 


the Cafe of for this Reaſon was arreſted; bur if B. had appeared at the Suit of any 


Ld. Chandois other Perſon n the ſame Term, it had been ſufficient. Poph. 145. Trin. 
v. Sculler. 16 Jac. B. R. Dennis v. Sir Arthur Manwaring. BS 3 
Executors or 7. An Executor, tho' ſued by an Attorney of B. R. ſhall not be compell'd 


Adminiſtra- to put in Special Bail, not withſtanding his Privilege as to other Perſons 


gn eee ſued by him; and upon Search no Precedent could be found where ſuch 
Bail, tho pretended Privilege had prevail d. 3 Bulſt. 316, 317. Mich. 1 Car. B. R. 
the Debt be Smale V. Warne. by i | | | | 

for 3000 l. 


or more; for it is not their Debt, nor ſhall their Bodies be liable to Execution for ir. 2 Brownl. 29; 


Hill. 7 Jac. C. B. Anon. S. P. that they ſhall never find more than Common Bail. Sid. 65. pl. 34. 
Mich. 13 Car. 2. B. R. in a Nota. c | = 


8. If, where Special Bail is required, the Plaintiſf's Attorney doth (be- 
fore any Bail put in) deliver a Declaration to the Defendant's Attoracy, 
(unleſs it be only to thew ſuch a Cauſe of Action as requires Bail) he 
thall not atterwards compel the Detendant to put in good Bail, but 
Common Bail ſhall ſerve. L. P. R. 86 5 

9. After the Roll is mark d ty have Special Bail, Common Bail ought 
not to be filed; but if the Roll be not mark'd for Special Bail, nor the 
Cauſe of Action expreſs'd in the Mrit, Common Bail may be enter'd; (Hill. 
22 Car. B. R.) for nothing appears to the Court that Special Bail was 
required, and then Common Bail is to be filed of courſe. L. P. R. 174. 
10. In Caſe againſt Baron and Feme the Feine appear'd, but the Baron 
cwonld not; and Bail being inſiſted upon, it was pray'd that the might be 
delivered on Common Bail ; but Glyn Ch. |. ſaid that if there be Cauſe 
to have Special Bail, ſhe mutt lie in Priſon till the Husband appears and 
puts in Bail tor her; for the cannot pur in Bail tor herſelt, ſhe being Co- 

vert Baron. Stv. 475. Mich, 1655. Attlee v. Lady Baltinglats. : 
11. An 


— — — —— 2 vs — 
— ——— I DAG — — 


11. An Executor of an Executor brought Debt upon Bond for 2000 l. Special Bail 
and upon Motion that the Plaintiff might accept Common Bail, becauſe! only dif- 
the Bond was only for Performance of Covenants, the Court order'd that in comms 
Bail ſhould be accepted according to the Breach aſſign'd, and 1-35 lh 2 
Dal 7 g 1 ' Dre a/jign a, and not accora- 12 Mod. zo. 
ing to the Penalty. It was held in this Caſe, that where Fxecutors are Mich. 4 W. 
Defendants they need not find Special Bail, becauſe in Auter Droit. Sid. & M. Anon. 


63. Mich. 13 Car. 2. B. R. Boothby v. Buller. In Debt 


upon a Bond 


— 


: : : | to perform 
Covenants, no Bail ſhall be given but with reſpect to the Breaches, and the Damage done thereby; but 
the Meaſure of that ſhall be taken from the Plaintiff's Oath, 1 Salk 100. pl. 11, Hill, 9 W. z. B. R. 
Anon. | | | 


12. In Scand. Magnatum the Court upon Motion ordered Special Bail to But Special 
be given. Raym. 74. Paſch. 15 Car. 2. B. R. The Earl ot Stamtord v. Bail was de- 


g nied, and 
(Goodall. the Court 


f | | 4 ſaid that in 

ſuch Caſe Bail is not requirable. 2 Mod. 215, Paſch. 29 Car. 2. C. B. Ld Dorcheſter's Caſe, 11 
Mod. 39. pl 18. Paſch. 4 Ann. B. R. the Court faid it was refuſed in Ld. W harton's Caſe.— In Ac- 
tion on the Caſe for calling a Perſon of Quality I bore, by which ſhe loſt ber 1ſarriage, the Defendant was 
order'd ro find Special Bail. Lev. 39. Trin. 13 Car. 2. B. R. Anon. 


13. The Defendant /: ipped Goods at Braſil, without paying the Cuſtoms, An Action 
but promised to pry them at Lisbon, but came to England directly without!“ -$"3 By 
touching at Lisbon, and offering to fell the Goods here, the Portugal Am- ee ee 
baſſador complained to the Privy Counſel, and he ſtill reſuſing to pay them, for a $6» and 
they committed him; and being brought by Habeas Corpus he moved Cargo, and 
to be bailed, but it was oppoſed, becauſe it might cauſe a Breach be- the Queſtion 


\ 1 FIG. . . V/ 4 j 
tween the 2 Crowns; but the Court inclined that he thould be bailed, het rye 


and if the Matter could be proved, he might be indicted, but they dant ſhou'd + 
prayed Time to inſpect the Return before the filing it, and therefore be diſchirg- 
he was remanded. Sid. 143. pl. 23. Paſch. 15. Car. 2. B. R the King e e 
: [ . . : . 2 > : | ; an 1 A 10 
v. Indicalmois. rut ems 
. | : | : | in from Lon- 
aon by Haleas Cortus, ard therefore it was inſiſted, that ſpecial Pail ſhould be put in of Courſe; 
„ut Holt Ch. J. held, they might examine into the Cauſe of Action, how it came thither by Ha- 
beas Corpus, und if it was fuch which required Bail, tho' under 101]. they mighr make the Defe 1dant 
117 in ſpecial Bail; but it the Action was vexatiois, or ſuch as required no Bail, then they would 
diſcharge him upon common Bail. It was urged for the Defendant, that what he did with Rela- 
tion to the Ship and Cargo was as Judge of the Admiralry in the Welt Indies, and therefore no Rea- 
ſon why he ſhonld be held ro Bail; bur it appearing that Defendant had the Ship and Cargo in his 
oven Cuſtcdv, which was intertneddling further than his Office warranted, fur this Reaſon he was held 


: a Big 5 
ts Bail. 1 Salk. 101. Paſch. 1 Ann. B. R. Lumley v Quarry. 
- Y 1 


14. Caſe tor affirming that he was of full Age, and by that Xleans 
had borrowed large Sums on Mortgages, when in Facto he was under 
| Age; it was moved that he might pur in ſpecial Bail, but denied; tor 
4 ſpecial Bail ſhall not be given by Virtue of the Statute of 13 Car. 2. cab. 2. 
tut chere it was required to be given by the Rules of the Court, and the 

Acctiam will nor compel ſpecial Bail, unleſs the Cauſe expresily appears 
. do be tor Real Value, as Debt, Trover &c. but where ſpecial Damages 


Y may ariſe as in this Caſe or other Cafes by Reaſon of ſpecial Declarati- 
5 ons, ſpecial Bail ſhall not be required. Sid. 183. Paſch. 16 Car. 2. B. R. 
Cherwin v. Wenner. | — 
hy 15. On a Motion to have a fpecial Latitat, viz. with an Acretium, 8 2 
here the Party intended to declare in Treſpaſs only, and this was up- 5 
* on a Surmite that there was a gat Ha heiu, the Court laid, that up- on a Latin, 
= on Aflidavit thereof they would make one with an Ac-etiam, and 10 it was mov: 
Fas thall be ſpecial Bail. Sid. 276. pl. 4. Hill. 17 & 18 Car. 2. . 
Anon. | 


| | | on git 
\ 1 _ " that the. Cauſe of Action was Batiery and Il emndine, and that u Plat tag fetal cuil n 
: : * (\ 6 , 
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Sword; it. was at firſt doubted upon the Stgtute of Car. 2. cap. 2. but afterwards granted, niſi &c. 
Sid. 307. Mich. 18 Car. 2. B. R. oberts v. Slingsby. ——[bid. the Reporter adds a Nota, that it 
ſeems the proper Way had been to move for a ſpecial Writ upon ſuch an Affidavit, and then they 
may require ſpecial Bail. — —-It was moved in Battery, for _ an Arm out of Joint, that the 
Party might be held to ſpecial Bail, but denied; and Twiſden J. bid them follow the Courſe of the 
Court. Mod. 2. pl. 5. Mich. 21 Car. 2. B. R. Anon. 
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16. In all Caſes where Proceſs may Iſſue forth to take the Body of the 

Perſon, if an Appearance only and not Bail is required, there every ſuch 

Perſon muſt upon an Arreſt cauſe common Bail to be filed, which is an 
AAppearance upon Record. L. P. R. 85. - 

In the firſt 1). In Account ſpecial Bail is not required, but otherwiſe it is in 

Writ he Debt on Account; Per Broome. 2 Roll. Rep. 53. Mich. 16 Jac, 


Mall not be 
compelled to B. R. 
put in Bail ; 5 ; - 1 _ 3 
to the Action, yet in ſpecial Caſes by Diſcretion of the Court, he ſhall find Bail, and there are Pre- 
cedents ſo. Noy. 28. Mich. 16 Jac. by all the Prothonotar ies, Green v. Dickenſon. In Account 
no ſpecial Bail is to be found, till Judgment Quod computet, and cites Noy. 28. Lev 300. Mich. 22 
Car. 2. B. R. Reeves v. Gibſon. [bid, ſays it was ſo ruled, 14 & 15 Car. 2. in Caſe of Lewis v. 
Bailey. 2 Keb. 335. pl. 64. Hill. 19 & 20 Car. 2. Lewis v. Bailey. — Vent. 103. Mich, 22 
Car. 2. B. R. Anon. ſeems to be S. C. of Lewis v. Baily, where the ſpecial Bail was diſcharged, and ſaid 
that if the Plaintiff would have ſpecial Bail, he muſt arreſt the Defendant again in an Action upon 
the Caſ.— 12 Mod. 579. Mich. 13 W. z. Cudmore v. Ellis, S. P. 8 


Vent. 321. 18. In Action of Debt againſt the Executor, upon the Surmiſe of a 
N ER Devaſtavit, Detendant was held to ſpecial Bail, and ſo ruled upon Mo- 
83 in tion. Vent. 355. Trin. 33 Car. 2. B. R. Anon. „5 

Caſe of Ent | | | | 3 5 | 

v. Withers. Upon Aſſets found, and a Devaſtati returned, and Debt brought againſt the Exc- 
cutor on the Judgment, he ought to put in ſpecial Bail, Per tot. Cur, 2 Show. 55. 1 41. Paſch. 31 
Car. 2. B. R. Dingley v. Halle. ” | | | | | 


19. Judgments in FjetFment againſt caſual Ejectors for want of an 
Appearance ſhall be ſet aſide, and Reſtitution granted, if no Latitat 
hath been ſed out againſt, nor common Bail filed tor; ſuch caſual Ejec- 
tor or nominal Defendant, within fourteen Days after ſuch Appearance. 

Prin 4 W. & A. per Cur. EP; . 
5 Mod. 192. 20. By the 5& 6 N. & MH. cap. 21. (and continued by 5 Ann, cap. 
Hill. 9 W. 19. and made perpetual by 1 Geo. 1. cap. 12) it was enacted that for 
$ Ho every Piece of Vellom or Parchment on which any common Bail to be filed, 
he Writ on which any Bail ſhall be written, ſhall pay 6d. Stamp Duty, which Ap- 

2 r Common Bail, the Defendant ſhall be entered or file 
was brought Pearance or Common Bail, the Defendant ſha cauſe to be entered or filed, 
into Court, Wit hin eight Days after Return of the Proceſs on which the Defendant was 
and a Certi- arreſted, upon Penalty of 51. to be paid to the Plaintiff, for which the 


33 Court ſhall immediately award Fudgment. 
Officer, that = - „ „„ 3 

common Bail was not filed within 8 Days &c. upon which a Motion was made, and the Court gave 
Judgment, niſi &c. V — 


21. In an Action pou a Replevin Bond, conimon Bail ſhall be filed. 

x Salk. 99. Trin. 10 W. 3. B. R. the Duke of Ormond v. Brierly. 
22. Action againſt Maſter of a Ship for imlexziling Goods he had on 
Board, and he was held to ſpecial Bail; bur it it were for negligent 
keeping, common Bail would have done; Per Holt. 12 Mod. 251. Mich. 

Sn > a HP. | 3 

Lord Raym 23. Defendant ſhewed the Compoſition Af, and that the Plaintiff's 
Rep. 383. Debt, according to the Compoſition he had made with the reſt of his 
70-19. Creditors, was under 10 I. and that the Plaintiff would be bound, tho? 
S Þ and 4 Non-(ubſcriter; yer the Defendant was held to ſpecial Bail, becauſe 
ems to be Non conftar that the Plaintiſf will be bound, for he may deny the ab- 
S. C held | ſconding 


Ball. e 467 


* 


— _—_——— 
—_— 


ſconding &c. ſo that this would be to determine the Merits of the accordingly, 
Cauſe, viz. that he was bound by the Compoſition ; aliter, if the Plain- 2% he may 
riff had ſubſcribed, or had been ſummoned before a Fudge, and the Mat- ag tow 4 
ter had received a Determination. 1 Salk. 99. pl. 7. Mich. 10 W. 4. B. ſubſeribing 
R. Anon. Creditors 


were real 

3 | = | CVVT | Creditors. 
24. In an Action for Money won at play, Gould & Turton were for 12 Mod 295. 
denying ſpecial Bail, for ſince the Plaintiff played upon Tick, they A 3 
would not help his Security; but per Holt, the Practice has been other- Corn. 8 
wiſe, and the Contract if under 1001. is lawtul, and the Plaintiff ven- P. and ſeems 

tured his Money againſt it, and to ſay they were not to better his Se- to be S. C. 
curity, would as well prove there ſhould be no Bail in an Indebitatus accordingly, 


aſſumpſit &c. 1 Salk. too. pl. 10. Hill. i W. 3. B. R. Anon. 33 


| a 5 J Wn +. 4% 9 
J. ſaid, they never ought to enter into the Merits of a Cauſe upon a Queſtion about Bail; for to order 
common Bail upon Merits would flur a Man's Cauſe of Action, and no Man ought to have his Cauſe 
tried with Diſparagement upon it, and tho* this may be for Money won at play, yet it was a lawful 
Contract which the Act of Parliament allowed of, and no Man ought to be wiſer than the Law; and 
this was giving Money againſt Money, for which Indebitatus aſſumpſit would not lie, but an Action 
upon the ſpecial Contract, and to ſay that becauſe he depended upon the Defendant's Word at firſt, 
he therefore ſhould have no ſpecial Bail, would be a Reaſon why there ſhould be no ſpecial Bail in 


any ſimple Contract, and here ſpecial Bail was ordered; and it was ſaid to be ſo ordered in like Ca- 
ſes in the Common Pleas. Tn | 


25. One ſummoned before a Judge, to fhew Cauſe why common Bail 
ſhould not be taken, did not come, whereupon a Day was given him 
tor to come, or elſe that common Bail ſhould be; he comes before the 
Day, and conſents ro common Bail, which was accordingly filed; and 
at the Day came to make Oath of a Debt above 10 l. bur per Cur. he ought 
not to be received, Bail being regularly filed. 12 Mod. 324. Mich. 11 
W. 3. Anon. 5 %%% OT pa 
2286. It was moved to have leave for the charging of M. being a Pri- 
ſoner in Newgate, with a Scandalum Mag natum & Ac-etiam Billz of 
1001. in order to hold him to ſpecial Bail, tor ſaying the D. of S. was 
a Cheat, and had cheated the King and the Army; Holr ſaid, this 
being a poor Man, to charge him thus will be a perpetual Impriſon- 
ment to him, and ſpecial Bail has been often demanded in theſe Actions, 
yer it has been frequently denied; but he was ordered to find two that 
would ſwear themſelves worth 251. each, and himſelf to be bound in 
1001. 12 Mod. 420. Mich. 12 W. 3. Duke of Schomberg v. Murrey. 
27. Ir has been held once, that it the Plaintiff had been Non-pros'd in 
a former Action, that it he began again he thould have but common 
Bail, but this has not been abided by; Per Cur. 12 Mod. 501. Paſch. 
13 W 3. Anon. . | „ 

28 It upon Examination before a Fudge one do not make out a good Cauſe 
of Ac ius, common Bail fhall be ordered; Per Holt Ch. J. 12 Mod. 
526. Trin. 13 W. 3. Taylor v. Brudon. | 95 
29. It one nas ſeveral Cauſes of Action, each whereof is too ſmall for 
| ſpecial Bail, he cannot join them to intorce ſpecial Bail; Per Cur. 12 
Mod. 527). Prin. 13 W. 3. Anon, | 3 

30. Per Holt Ch. J. when, upon Conteſt about Common or Special 
Bail, it does appenr that the Plaintiff has miſconceived his Act ion, and that 
any Action lies it is of another Sort, there Common Bail ought to be 
accepted. 12 Mod. 579. Mich. 13 W. 3. Anon. 5 

31. Where the Plaintiff was Nonſuit jor Want of a Declaration, and 
afterwards brow ht another Action for the ſame Cauſe, Holt Ch. J. ſaid, he 
had known it held by the Court, that he ſhould have but Common Bail 
to the ſaid Action. Ld. Raym. Rep. 679. Trin. 13 W. 3. Almanſon 
v. Daviia. 

8 


3 Salk " 32. A Priſoner for Debt under 1001. was diſcharged by the uſtices * 
” — _ ſuant to the late Act, and afterwards was arreſted for a 5 above 3 
cordingly. Ruled, upon Conference ot all the Judges, that he muſt put in ſpecial 
1 Mod. Bail. 6 Mod, 301. Mich. 1 Ann. B. R. Cragget v. Glover, 


36. pl. 7. | 1 | 
8. ol 5 Holt Ch. ] conferred with the Judges of C B. and ſaid it ſeemed doubtful, becauſe of the 


Words in the Statute, viz. for any Debt whatloever. But then the Proviſo is to be conſidered, which 


is, Provided that no Man ſhall be diſcharged by Virtue of this Act if he ſtands charged and be indebt 


ed above 100 l. Now it is objected, that this ſhall be applied to the 1ſt. Diſcharge only; but he 
ſaid, it ought to be applied to the zd. Diſcharge as well as to the 1ſt. for he that is a zd. Time diC. 
charged is as much diſcharged by Virtue of this Act, as he that is diſcharged the 1ſt, Time. Beſides 
it was the Intent of the Act, that no Man ſhall be diſ:harged that owed above 100 l. nor can the 
Diſcharge of the other Debts be a Diſcharge in this wherewith he never was Charged, 


Tho' gene- 33. Special Bail was denied in Sandal, tho the Words were very bad 
_ 1 AC- and imply'd Treaſon. 11 Mod. 49. pl. 18. Paſch. 4 Ann. B. R. Sir 
Words no William Drake's Caſe. | 

ſpecial Bail | | 
ought to be found, yet upon the Circumſtance of the Caſe the Court may order it, Lev. 39. Trin. 
13 Car. 2. Anon. On 2 | 5 


In Debt on 34. In Debt brought upon a Judgment in B. R. pending a Writ of Error 


Judgment in the Exchequer Chamber, Bail never was allowed. 10 Mod. 16, 17. 


Wiit S Er- Hill. 9 Ann. B. R. per Cur. in Caſe of Good win v. Godwin. 
ror, the = x TE = _ 
Court will diſcharge the Defendant upon Common Bail; Per Holt Ch. J. but Powel J. ſaid, that it 
was anciently otherwiſe. 3 Salk. 55. Paſch. 4 Ann. B. R. Anon. DO 3 
If Bail be in the original Action in Caſe, and Debt be brought on the Judgment, no Bai] ſhall be required ; 


but if no Bail in the original Action, but a W rit of Error is brought upon it, and then Debt on the Fudement, 


Bail ſhall be given in the Action of Debt on the Judgment, notwithſtanding ſuch VV rit of Error. 
Comyns's Rep. 556. pl. 235. Trin. 9 & 10 Geo. 2. in Caſe of Way man v. Wayman; cited per Mr 
Townſhend in a Caſe where Ch. J. Eyre conſulted Judge Tracy Hill, 13 Go. | 


35. 12 Geo. 1. cap. 29. S. 1. No Perſon ſhall Le held to ſpecial Bail upon 
any Proceſs iſſuing out of any ſuperior Court, where the Cauſe of Action ſhall 


wot amount to 101, nor out of any inferior Court where Cauſe of Action ſpal. 


not amount to 40s. And in all Caſes where the Cauſe of Action ſhall not a- 


mount to 10 J. in a ſuperior Court, or to 40 8. in any interior Court, 


(and the Plaintiff ſhall proceed by way ot Proceſs again/t the Perſon ) he 


fall not arreſt the Body ot the Defendant, but ſhall ferve him Perſo- 


nally, within the Furiſdiction of the Court, with a Copy of the Proceſs ; and 
if ſuch Defendant ſhall not appear at the Return of the Proceſs, or within 
4 Days after, it Shall be lawtul tor the Plaintiff upon Affidav it being made 
and filed of the Perſonal Service of ſuch Proceſs (which Affidavit hal! 
be filed Gratis) to enter a common Appearance, or file Common Bail fur 
the Defendant, and to proceed thereon, as if ſuch Defendant had entre his 
Appearance, or filed Common Bail. OT ; 
36. F. 2. In all Caſes where the Plaintiff *s Canſe of Action ſhall amount 


10 10 J. or gos. as aforeſaid, Affidavit ſhall be made and filed of the Cauſe 
of Action, (which Affidavit may be made * any Fudge or Commiſſioner of 


the Court out of which ſuch Proceſs ſhall iſſue, or elſe before the Officer who 
ſhall iſſue ſuch Proceſs, or his Deputy) and for ſuch Affidavit 1 s. over and 
above the Stamp Duties, ſhall be paid, and no more, and the Sum ſpecified in 
ſuch Affidavit ſhall be endorſed on the Back of ſuch Writ or Proceſs, for which 
Sm ſo indorſed, the Sheriff &c. fall take Bail, and for no more; but if any 
Writ or Proceſs fhall iſſue for 101. or upwards, and no Affidavit or Indorſe- 
ment ſhall be made, as aforeſaid, the Plaintiff ſhall not proceed to arreſt the 
Body of the Defendant, but ſhall proceed in like Manner, as is by this AG 
directed in Caſes where the Caliſe of Ad icn does not amount to 101. or 405. 
5s gforeſaid. 4 

37. In 


__—\. 


Rall. 


38. In Action of Debt upon a Fudement, wherein above 10]. had been 
recovered, The Queſtion was, whether the Defendant ſhould be obliged 
ro put in bail? The Court were of Opinion, that if there was Bail in 
the Original Action, then no Bail is required in the Action upon the 
Judgment, but if no Bail in the original Add ion, then Bail is to be put in 
where the Debt is above 10 l. and an Afidavit made thereof according 


to the late Act of Parliament. Rep. of Pract. in C. B. 32. Hill. 13 Geo. 
1. Jackſon v. Duckett. 


309. On a Motion for a common Appearance, the Plaintiff's Afidavit Barnes's 
Ter forth, that the Defendant entered the Plaintiff's Hop-Eround, and did 2 = 
take and carry away ſeveral 1000 of Hop Poles, to his Damage 20 l. The 8 C Sp 
Courc ſaid the Act of Parliament did nor diſtinguiſh Actions, but that and for tread- 
the Plaintiff might hold to bail i» Treſpaſs, as well as in any other Ac- ing down 
tion. Rep. of Pract. in C. B. 106. Trin. ) Geo. 2. Cook v. Sankey. his Hop. 


; 5 | plants; Per 
Cur. the Plaintiff is the proper Perſon to ſwear to his Damages by the Act of Parliament, but no Rule 


v . . . 
22 2 LAN 8 


was made. 


40. In an Action of Covenant brought by Patentee of Drury-Lane Play= 
houſe againſt Detendanr, tor not performing Dances upon the Stage ac- 
cording to Articles, whereby Plaintiff ſwore himſolf damnified 100 1. De- 
tendant moved in the Treaſury tor a common Appearance, but did not 
obtain a Rule, the Plaintitt having ſworn to a certain Damage. Barnes's 
Notes in C. B. 57. Paſch. 8 Geo. 2. Fleetwood v. Poitier. _ 
441. Action was brought upon a Leaſe dated in 199, for 2 Years Rent 
due ſince the Year 17133, when Defendant became a Bankrupt. Defendant 
moved for a common Appearance, and produced his Certificate allowed, 

confirmed and inrolled. Upon hearing Counſel on both Sides; neither 
the Poſſeſſion nor the legal Intereſt of the Eſtate being in the Defen- 
dant, a common Appearance was ordered to be accepted. Barnes's 
Notes in C. B. 60. Paſch. 8 Geo. 2. Cantrel v. Graham. 
442. In an Action of Debt upon Bond atteſted by one Witneſs only, Plain- 
tiff had been nonſuited on Non eſt factum pleaded, the Witneſs not mak- 
ing ſufficient Proof of the Execution of the Bond. Plaintiff brought a 
neu Action on the ſame Bond. Detendant moved for a common Appear- 

ance, and obtained a Rule to ſhew Cauſe, which was diſcharged on 
hearing Counſel on both Sides. Note, Defendant did not in his Afida- 
vit deny the Execution of the Bond. Barnes's Notes in C. B. 68. Paſch. 
10 Geo. 2. Harris v. Roberts. . 1 - 

43. Plaintiff made Affidavit that the Defendant had ſeiſed and detained 
his Ship to his Damage, and a Capias od Reſpondendum was thereon indorſed 
for Bail without a Fudge's Order. Rule tor common Appearance and 
Superſedeas was made abſolute ; for the Damages in this Caſe are uncer— 
rain, and the Plaintiff was not intitled to Bail without a Judge's Order. 
In Debt, Aſſump/it, Trover, Bail is of Courſe; but in Treſpaſs and Detinue, 
at Diſcretion; tor Words, no Bail, unlets Slander ꝙ Title. Barnes's Notes 
in C. B. 78, 19. L. Writ v. Tolcher. 55 8 5 

44. An Action was brought tor a malicious Proſecution for Forgery. Upon Barnes's 
an Affidavit the Plaintiff bad obtained a Judge's Order for holding the Notes in 
| Detendanr to Bail for 2001, The Defendant being arreſted and held to E 8 2 
Bail accordingly, applied to the Judge who made the Order; the Judge the Rule 
not being fully ſatisfied, directed the Deſendant to apply to the Court; was made 
whereupon he moved to be diſcharged on Entring a common Appearance, abſolute. 
and by Affidavits ſhewed that the Plaintiff was acquitted on a Flaw in the 
Indi ment, and not on the Merits. Per Cur, Let the Plaintiff ſhew Cauſe 
why a common Appearance thould not be taken. Rep. of Pratt. in C. B. 
148. Paſch. 11 Geo. 2. Ruihell v. Gately. | 

45. Action was brought for 50 l. Penalty given by Af of Parliament fur 

Defendant's practiſing as an Attorney, not being duly admitted, wherein the 


Deten- 


a 


. 
8 
W * 8 


- 


4 Bail. 


Defendant was held to Bail. Rule to thew Cauſe why common Appear- 
ance, and Superſedeas was made abſolute. This is for a Fine or Amerce- 
ment, and is in the Nature of a Qui tam. Barnes's Notes in C. B. 80. 
Hill. 12 Geo. 2. Whittingham v. Coghlan. 0 
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(K) In what Caſes. By what Perſons Bail muſt be given. 


1. YPON Plene adminiftravit pleaded, Judgment was againſt an 
Executrix. She brought Error. It was moved that the ſhould 
not have a Superſedeas to ſtay Execution without putting in Sureties upon 
the Statute of 3 Jac. cap. 8. But reſolved that this Caſe is out ot the 
Statute; for where the Execution ſhall be of the Goods of the Teſtator, 
and Damages only de Bonis propriis, it was unreaſonable that the Party 
| ſhould be enforced to find Sureties to pay the intire Condemnation with 
= own Goods. Cro. J. 350. pl. 2. Mich. 12 Jac. B. R. Goldſmith v. 
Platt. EE . 4 
S of an Exe- 2. Judgment in Debt on a Bond was given againſt an Adminiſtrator, 
cutor, he «who pleaded Plene adminiſtravit. It was reſolved per tot. Cur. that he 
_ i ſhall not be compell'd to put in Bail upon the 3 Fac. 1. cap. 8. on a Writ 
anſwer the Of Error by him, and aSuperſedeas was awarded tor the Execution. Cro. 
p C. 59. pl. 3. Hill. 2 Car. in Cam. Scacc. Sir H. Mildmay's Caſe. 
ebt with- os 1 | 
in the Stat. 3 Jac: bur by 13 Gar. 2. cap 2. he ſhall find Bail to anſwer double Coſts, if found againſt him; 
ſaid per Twi 2 to have been ſo adjudged. Sid. 183.8. P. becauſe they are ny named, and 
* 8 own Debt. Litt. Rep. 3. Hill. 2 Car. C. B. cited by Hendon as adjudged in B. R. Knight 


S. P. per 3. Scire Facias againſt an Adminiſtrator upon Devaſtavit alleged, and 
Cur. obiter. gment de Bonis propriis, whereupon he brought Error. Per tot. Cur. 
Lev. 39. 1x f Su : 5 
Trin. 13 he ſhall find Bail, becauſe being charged here de Bonis propriis, it is not 
Car. 2. B. R. like the Caſe Where an Adminiſtrator is charged de Bonis Teſtatoris; 
8 but here it is as if he were charged in proprio Jure, and is not like 
ee Mildmay's Caſe, nor Goldſnuith's and Platt's Caſe. Lev. 245. Trin. 20 
agree that Car. 2. B. R. Fitz williams v. Moor. 
an Executor  _ | a= po | | | 
ſhould be held to Bail upon a Surmiſe of a Devaſtavit. Vent 321. Mich. 29 Car 2. B. R. in Caſe of 
Ent v. Withers. But Ibid. 355. Trin. 33 Car. 2. B. R. Anon. in Debet and Detinet the Defen- 
dant was held to ſpecial Bail on ſuch Surmiſe, and ſo ruled upon Motion. 5 

In Debt againſt an Executor on a Judgment ſuggeſting a Devaſtavit, he ſhall give Bail; for there the 
Action is in the Debet and Detiner. 1 Salk. 98. pl. 4. Mich. 8 W. z. B. R. Page v. Price. 


But S. P. re- 4. If Executor finds Bail in an inferior Court, and after wards the Cauſe 
ſolved con- is removed by Habeas Corpus, he thall find Bail in the ſuperior Court. 
tra; for tho 3 iſd 5 | 

it be gene- Lev. 245. Trin. 20 Car. 2. by Twiſden ]. 

rally uſed eke 8 | I 5 
that when a Cauſe is removed by Hab. Corp. to find Bail in all Caſes where Bail was found in the infe 
rior Court, yet this ſhall not extend to the Cafe of an Executor, where the Cauſe does not require ſpe- 
cial Bail by the Courſe of this Court, unleſs in Caſe of a Devaſtavit. Lev. 268. Trin. 21 Car, 2. B. K. 
Caſtle v. Willer. Sid. 418. pl. 2. S. C. ruled that common Bail ſhould be accepted; by all the 
Court, contra Twiſden and Lacy, Secondary 2 Keb. 512. pl. 4. S. C. accordingly per Cur. 

An Executor being ſued in an inferior Court, put in ſpecial Bail. The Cauſe was removed into C. B. by 
Hab. Corp. The Court held he ſhall put in Bail to appear to a new rw within 2 Terms, but not 
after, nor to pay the Condemnation- Money. 1 Salk. 98. pl. 4. Mich. 8 W. 3. B. R. Page v. Price, — 
And Ibid. ſays that Trin. 11 W. 3. in B. K. it was held by Holt Ch. I. that in all Cauſes removed by Hal. 
Corp. the Defendant ſhall find ſpecial Bail, exvept in the Caſe of an Executor. — — 

Executor, Adminiſtrator, or Heir ſhall not find Bail; for they ought not to have been held to Bail 


below, the Debt not being their own. G. Hit. of C. B. 31. 


4. A 


ah 


Bail. 
, * — — — * 


5. A Feme Covert ſcald à Bond. Afterwards the was arreſted and car- 
ried to Priſon; but upon Affida vit made that ſhe Was Covert, and entring 
ber Appearance, the Court diſcharged her without Bail. Freem. Rep. 
210. Trin. 1676. Lady Thornborough's Caſe. 5 

6. Debt in London againſt the Defendant as Heir. The Cauſe being re- 2 Jo. 82 
moved into B. R. the Queſtion was, whether he ſhould put in Bail here, S C. the 
as he muſt have done in London, where they compel Heirs and Execu- Action was 
tors to find Bail; but ſpecial Bail was denied to be found in this Caſe. 22 2 
2 Lev. 204. Mich. 29 Car. 2 B. R. Lawrence v. Blith. — 


tion made 
| | by his Fa- 
ther, and the Court order'd only common Bail —3 Keb. $03. pl. 3. S. C. ordered accordingly and the 
ſpecial Bail diſcharged. ._ N | , 
An Heir, ſued as ſuch, ſhall no more be held to ſpecial Bail than an Executor; per Cur. 12 Mod. 
511. Paſch. 13 W.3. Anon. | 00. 


— 
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J. An Executor or Adminiftrator ſhall not be held to ſpecial Bail, be- 
cauſe the Demand is not on the Perſon, but in Rem, viz. the Aſſets of 
the Deceaſed, unleſs there be a Devaſtavit ſuggeſted. G. Hiſt. of C. B. 
30, 31. 
8. In Debt on a Fudgment againſt an Executor, the Executor ſhall not Cumb. 206. 
put in ſpecial Bail upon a Sygge/tion of a Devaſtavit; but where upon ſuch Paſch 5 W. 
udgment Execution is taken out, and the Sheriff returns a Devaſtavit, & * Da. 
e ſhall put in ſpecial Bail upon an Action of Debt as above; but in the bray's Caſe, 
other Caſe common Bail ſhall ſerve. Carth. 264. Hill. 4 W. & M. S. C. accord- 
B. R. Dupratt v. Teſtard. Ta e 4 * Try . 
S8. P. cited to have been adjudged accordingly in B. R. in Caſe of Knight v. Weather. EY 


9. Where an Executor is ſued in the Detinet, as he muſt upon the Con- 
tracts of his Teſtator, he ſhall not put in ſpecial Bail; ht he muſt, it 
y is ſued on his own Bond or Contract. 3 Salk. 51. pl. 14. Page v. 
TIC. -; Ea os 

10. A Motion by an Out-Pen/roner of Chelſea-College for a common Ap- 
pearance, ſuggeſting that he is a Soldier, and within the Act 5 Geo. 2. 
cap. . for preventing Mutiny and Deſertion, was denied; and the Court 
held the Defendant no Soldier within the Meaning of that Statute. Rep. 
of Pract. in C. B. 11, 18. Mich. 6 Geo. 2. Bowler v. Owens. 
11. Debt upon a Fudgment was brought againſt a Soldier. The original 
Action, in which the Judgment had been recovered, was for a Delt under 
10J. The Detendant being held to Bail, it was moved to fer it aſide; 
but the Court ſaid the Act of Parliament tor preventing Mutiny &c. in- 
tended the Debt that was due at the Time of holding to Bail, and this 
being an Action of Debt on a judgment tor upwards of 191. tho' the 
original Cauſe ot Action did not amount to ſo much, is not within the 
Intent of the Act, and ſo denied the Motion. Rep. of Pract. in C. B. 89 

Paſch. 6 Geo. 2. Nichols & al v. Wilder. | 


(L) Taken. By whom. 


1. 3 H. J. cap. 3.1 HO Jaſtices ( 1.9n0r”) have Porver to let to Bail Dre Juſtice 
e | Perſons bailable by Law, until the next Onarter- i 


 Seffrons or Gao! Delivery, and ſhall there certify the ſame on Pain of 10 l. and Mn jor 4 


' * 6 BY 7 demeun * 
the Sheriff and all others, having the Cuſtody of Gals, foall certify the Naies Nur 47 
of all Priſoners in their Cuſtody to the Fuſtices of Gaol Delivery at their Ge Dumier 
neral Gaul Delivery, on Pain to forfeit 51. 2 + the 

| e | IM 5 7. cap. 
2. extends only to Caſes of Felony where two Juſtices are required where Bail is taken; Per Cur 
MS. Caſes 3 Ann. Anon. | | ; 
- ©. Jn 


a Precept to or of Nottingham, Keeper of ſe | 
the Serjeants next Court to anſwer the Plaintiff in the ſaid Action. It was objetZed, that 


hall be 


Lat. 113. 


= 6 e a. 


2. By 16 2 P. M. cap. 13. Bail for Felony, or Suſpicion thereof, muſ 
be taken in open Seſſions, or by 2 Fuftices, whereof one to be of the worum, 
being both preſent at the Time of ſuch Bailing 3 provided that Fuſtices 
Peace, and Coroners, within the City of London and County of Middleſex, 
and in other Cities, Boroug bs, and Towns Corporate within this Realm and 
Wales, ſball within their ſeveral Furiſdictiůns have Authority to lat to Bail 
Felons and Priſoners, in ſuch Manner and Form as they have been heretofore 
accuſtomed, this Ad or any thing therein contained to the Contrary notwith- 

anding. 

# 3. Ir ſeems that no Juſtice of Peace could have bail'd any one for 
Felony before the Stature of 1 R. 3. cap. 3. which was made void b 
3 H. J. cap. 3. For before this he ought . to have been bail'd by the She. 
riff, or other Keeper of rhe Priſon where he was in Ward, or by the 
Conſtable, and by no other Officer, unleſs Juſtices of B. R. Juſtices in 

Eyre, or ſuſtices of Gaol Delivery. Poph. 96. pl. 1. Trin. 3) Eliz. 
Anon. 


4. An Action was brought in the Court of Nottingham, and a Capias 
was awarded to the Serjeant and Officer of the ſaid Court, who arreſted, 


ee ——_ 


Upon Plaint 
before the 


EE a and committed him to Nottingham Priſon, and the Priſoner offered the May. 


London, a ; 7 
ndon, an of the ſaid Gaol, Sureties &c. to appear at the 


1 _ one, the Sureties ſhould have been offered to the Serjeant ; ſed non allocatur ; 
Natl be tor the Serjeant is but an inferior Officer, and tho* the Mayor is Judge 
found and of the Court in ſome Reſpects, yet he may be an Officer for keeping the 


off red to Gaol, and there he is not the only Judge, but the Sheriffs alſo, and the 


the Sheriffs, priſoner being in Priſon under him, it is proper to offer Sureties to him. 


2 _ n And when the Party is brought to the Gaol he is under the Mayor's 


Courſe ; per Cuſtody, and not ot the Serjeant's. Cro. E. 76, 97. pl. 36. Mich. 39 & 


Cur. Ibid. — 40 Eliz. B. R. Gabriel v. Clerke. 


S. P. in an | 


Action brought in Lynn, the Bail was found before the Serjeant, and tho' it was alleged to be ſo done ſe- 
cundum Conſuetudinem Ville, yet it was held per tot. Cur. not to be good; for the Bail being Matter of 


| Record cannot be found before any but the Judge of the Court; but the Bail for Appearance only may 
be taken by the Serjeant, Cro. J. 94. pl. 21. Mich. 3 Jac. B. R. Loffe v. Kelbridge. 


- 5. A Rule was made and agreed per tot. Cur. to be entred in Court, 
Paſch. 2 Car. That for the future, No Bail thould be taken upon any Audita Ouerela to 


S — be allowed, but only in oper Court, and not other wiſe, or in any other 
Courſe oo Manner. Bulſt 140. Trin. g Jac. in Caſe of Torrey v. Adey, 
che Court. 6. The King's Bench may bail if they pleaſe in all Caſes; but C. B. 
muſt remand, if the Cauſe of Impriſonment returned be juſt; Per 
= Vaughan Ch. J. Vaugh. 157. CFC 
Ball in Er- . 4 W.& M. cap. 4. S. 1. The Fudges of B. R. or C. B. or any tub 
8 in of them reſpectively, whereof the Ch. F. to be one, and the Barons of the Coif 
before 8 of the Exchequer, or any two of them, whereof the Ch. Baron to be one, may 
Commiſſion- by Commiſſions under the Seals of the reſpect ive Courts, impower Perſons, 
er in the other than Attornies and Solicitors, in all the Counties of England and 
ee Wales, and Town of Berwick, to take Recognizances of Bails in Ac- 
Notes in Tions depending in the ſaid Courts, in Manner as the Fuſtices and Barons 
C. B. 76. Have uſed to take the ſame, which Recognizances ſhall be tranſmitted to ſome 
Mich. 12 of the Fuſtices and Barons, who upon Afidavits of the due Taking, ſhall 
ow *r recieverhe ſame upon Payment of the uſual Fees, which Recognizance jhall be 
Luſmington F like Effect, as if it were taten De bene eſſe before any of the ſaid Fuſtices 
and Doe or Barons, for taking of which Recognizances the Perſons impowered ſhall re- 


onthe De- cezve 2 5. | | 
miſe of God- g. F. 3. Any Judge of Aſſiſe may take ſuch Recognizances, which ſhall 
ge received Without Oath, upon Payinent of the uſual Fees. 


(M) I 


this Court, and afterwards in another Term it is remanded, there it is other- 


n hw * pe * 


. 
* - . 
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(M) In Inſerior Courts, and upon removing Cauſes thence. 


1. IF a Man arreſted in Franc hiſe ſues Writ of Privilege, and removes the Body 
and the Cauſe, and after does not come to prove his Cauſe of Privilege, 
the Plaintiff in the Franchiſe may have Procedendo, and therefore it 
ſeems that there the fir/f Sureties remain; Contra if he had been diſmiſſed 
by Allowance of the Privilege, tor then his Sureties are diſcharged ; bur ir 
ſeems, that when they remove the Body and the Cauſe, they do not re- 
move any Sureties, but then there is not any Record againſt them, and 
then it ſeems that the Privilege being allowed the Sureties are diſcharg- 
ed ; contra where the Privilege 1s not allowed ; for then the Priſoner 


and the Cauſe was always remaining with thoſe of the Pranchiſe. Br. 


Procedendo, pl. 13. cites 31 H. 8. 

2. Where a Cauſe is removed by Habeas Corpus, it is the Courſe of 
C. B. to take Recopnizance of Bail before an Action brought ; and the Court 
ſaid, they ought to take Notice of the Courſe of C. B. Cro. J. 98. pl. 


* 


28. Mich. 3 Jac. B. R. in Caſe of Hargrave v. Rogers. 


3. Bail was given in an inferior Court, and upon an Habeas Corpus Cro. I. 203: 
brought, Popham Ch. J. took Bail. Afterwards a Procedendo was award- pl. 5. Far ne- 
ed, and Fudgment againſt the Principal in the inferior Court, which was |y N,. Baſſets, 
affirmed on a Writ of Errcr, and upon a Sci. Fa. againſt the Bail below, it SS, 
was adjudged, that they were diſcharged, altho the Bail taken by the Ch. adjudged ac- 

J. was nct filed, tor that could not be till the Term. But it was agreed cordingly, 
by all, that if the Procedendo had been delivered to the Sherig? before the 


talking of the Bail by Pepham, it would have been a Superſedeas to the firſt 


Writ, and the Bail in the inferior Court muſt have fivod. Yelv. 120. Hill. 
5 Jac. B. R. Fernely v. Fawſet. 5 3 = | 
4. Sci. Fa. againſt the Defendant, being Bail in an inferior Court, who Mo. 836. pl. 


pleaded, that atter the firſt Action brought, and Bail put in, the Cauſe 1128. Jeſſon 


was removed by Hab, on into B. R. and Bail put in there and accepted, & Bunn, 
and afterwards the Cauſe was remanded by Procedendo, and then Judg- a ccd. 
ment given againſt the Principal. All the Court held the Bail in this ingly; for 


Caſe charged, tor when the Record is remanded by Procedendo, it is where it is 


as if it never had been removed, but if it be removed, and Bail filed in granted in 
3 the ſame 


Term, there 


wiſe, for there the Court is poſſeſſed of the Cauſe. Cro. J. 363. pl. 25. is not any 


Mich. 12 Jac. B. R. Beſton v. Buller. ecord 

| 1 5 | made of the 
Removal of the firſt Record. Roll. Rep. 64. pl. 10. Cheſton v. Bunn, S. C. adjudged according- 
ly, and Execution awarded. 2 Bulſt. 286. Geſton v. Buller, 8. C. adjudged accordingly, | 


5. In all Caſes but that of Devaſtavit, where Bail is found below in 


an interior Court, and the Cauſe is removed by Hab. Corpus, ſpecial Bail 


ſhall be found here, tho? the Cauſe of Action be of a leſs Sum than ſpecial 
Bail by the Courſe of the Court ought to be found for; Per Cur. Lev. 268. 
Trin. 21 Car. 2. B. R. in Cale of Caſtle v. Waller. | 

6. It an Habeas Corpus be returned into any of the Courts above, tho' 


the Sum be under 10 J. they will hold him to Bail, that ſo the Plaintiff 


may not be in a worſe Condition than he was below, where the Deten- 
dant was held to Bail. G. Hiſt. of C. B 31. 
J. Dit for 99 8. upon a Plaint levied in an inferior Court, and Bail 
put in; after wards the Cerje was removed by Habeas Corpus into B. R. 
and there the Plaintiff declared as in Delt upon a Bond fer 6 l. The 
Queſtion was, whether the Bail put in here upon a Habeas Corpus 
ſhould be liable? and adjudged that they ſhould nor, for it was 55 
8 | tlier 


8. C. adjudg- 
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cher Cauſe of Action than that to which they were bail. 3 Salk. 47. 
pl. 1. Hill. 5 W. z. B. R. Wyatt v. Evans. 
The Reaſon 8. If a Man is arreſted in an inferior Jurisdiction, Bail out of the inſe- 


hy the De- .. 2 | a 
gong. Fong rior FariſdifFion will not do, becauſe there Proceſs cannot reach ſuch 


all Caſes are Ball ; Per Holt Ch. J. 12 Mod. 643. Hill. 13 W. 3. in Caſe of Croſs 
obliged to v. Smith. | 

put in Bail 

is, that their Juriſdictions being confined, they cannot follua the Debtor out of their Juriſciction; therefore 
they have always] (in the leaſt Pledges) pat in Bail that live within their own Precincts, and where it is 
otherwiſe it would be improper to give Caution, and therefore it becomes here neceſſary that Bail 
ſhould be given in all Caſes. G. Hitt. of C. B. 31. 


— — 


1 Salk. 101. 9. The Defendant condemned a Ship for want of being regiftered in Eng. 


SSD land, and Plaintiff brought Trover and Converſion in London, which Was 


it appeared removed by Habeas Corpus. Holt Ch. J. ſaid, that tho' it was upon a 


that the De- Habeas Corpus, they might inquire into the Cauſe of Action, and if 


3 N they ſaw Occaſion, order ſpecial Bail; tor otherwiſe the interior Court 
the Shipan 


up and might be made uſe of to oppreſs People, by laying great Actions upon 
pans. yon any hw there, and here if the Defendant has "ied . and 2 
dy, which ter was within his Cognizance, his Sentence, whether right or wrong, 
vas an inter- binds till it be reverſed ; and it it were in the Admiralty of France it 
—_— would be ſo, and the only Remedy in ſuch Caſe is ro appeal. 7 Mod. 
the Duty of 9. Paſch. 1 Ann. B. R. Lumly v. Quarry, 


his Office 


warranted he was held to Bail, which otherwiſe he would not have been. 2 Ld. Raym. Rep. 


767. S. C. and by Holt 7 the Practices is, that if the Plaintift does not ſhew his Cauſe of Ac 
tion upon Summons, the Defendant ſhall be diſcharged upon Common Bail, notwithſtanding that the 


Cauſe is removed from an inferior Court. Now here the Defendant having acted as judge is not liable 


to an Action; but Bail was ordered to be put in for 500 l. becauſe if the Defendant acted as a Judge, 
he will be out of Danger of any Action; but if he did not act as a Judge, then it is very reaſonable 


- that ſpecial Bail ſhould be put in. | 


(N) As to putting 1n Bail ; and when. And the Man- 
N ner and Entry thereof. 8 


1. IN Caſe of Felony by the ancient Lau, the Bail might keep the Fe- 
lon in Priſon until the Day of his Appearance; at this Day the 
Bail is bound in Caſe of Felony to the K ing in a certain Sum of Money, 
and the Principal in another Sum Si/tere F Fadicio; by the Juſtices o 
both Benches. Jenk. 129. pl. 63. cites 8 E. 4.5 
2. The Bail upon a Writ of Attaint is to proſecute with Effect, and to 
pay the Condemnation, and to deliver up the Plaintiſf's Body, it it be found 
againſt him. Jenk. 129. pl. 63. 1 8 
3. In Caſe of Error the Recognizance is that the Plaintiff ſhall ſue cin 
_— and pay the Condemnation or render his Body to Priſon. Jenk. 
129. pl. 63. SHOE 


Where _ 4. Attaint was brought in C. B. on a Verdict in B. R. in an Informa- 
is an Artaint %% © f ee ee 3 3 ; 
. tion of Uſury; the Plaintiff was in Execution for the Penalty, tam pro 


formation for Rege quam pro Parte; reſolved that the Recognizance of the Bail ſhall be 
the King and to both the Qftcen and the Party, and (as well to diſcourage Suitors in the 
the Party, the Attaint, who are in Execution by Trial, by Verdict, as allo by Reaſon 
ee the Warrant to the Juſtices was in the Copulative that he thould find 
(aſc of At- Mainprize to render his Body and ſatisfy the dum, ) that it ſhould be in the 
taint, ſhall Copulative, both to pay the Condemnation, and to render the Body 
de in the to Priſon. D. 364. b. 395. a. pl. 30, 31. Mich. 21 & 22 Eliz. Anon. 


Copulative, | 
to the Kino tro ſuo ſutereſſe, and to the Party pro ſus Intereſſe. Jenk, 129. pl. 63. 


5. An 


| Sab Pang Exicutionts in adjudicatione Executionis, and ſo entered lor the 8. 


I 775 


2 


5. An Infant being in Execution upon a Condemnation in Debt, 
broug kt a Writ of Error; his Father and his Brother was his Bail; it 
was the Opinion ot the Juſtices, that rhey two only ſhould enter into 
the Recognzance, that the Infant ſhall appear, and that if the Fudgment 
he affirmed, that they ſball pay the Money, and not that they ſhall render the 
Body of the Infant again to Priſon ; for that when once he is diſcharged 
ot the Execution, he ſhall never be in Execution again. 3 Le. 113, 
pl. 162. Paſch. 26 Eliz. B. R. Tuker v. Norton. 

6. One in Execution for Debt on a Fudgment in C. B. brought a Writ o 
Error in B. R. and prayed to be bailed ; all the Court held that if there 
be any Frror apparent he ſhall be bailed, and the Snrcties hall be bound 
to anſwer the Melt if the Fudgment be affirmed, and not to deliver the 
Body in Execution, and the Clerks ſaid that all the Precedents in the 
Court are fo; and Gawdy ſaid that in the 4 & 5 Eliz. all the Prece- 
dents were altered, tor before that Time it was a Doubt, but then the 


Law was reſolved as above. D. 139. b. Marg. pl. 29. cites Paſch. 35 


Eliz. B. R. Onknall v. Trufſel. 

7. But where one is in Execution 07 a Statute Merchant, and he ſues In an Auditæ 
an Audita Olierela, and thereupon is bailed, his Hureties ſpall be bound Querela, by 
to render his Body to be impriſoned, as he was before; Per Gawdy, and the Statute 


3 5 fthe 11 H. 

this was agreed per tor. Cur. D. 139. b. pl. 29. Marg. cites Paſch 35 5 .., 

Eliz. B. R. Onknall v. 'Truftel. . | N 
0 | zance muſt 


be acknowledged to the King, in a certain Sum of Money to ſue with Ef, and to the Party to pay the. 


(ordennation if it be found againſt the Plaintiff, or to deliver up his Body. Jenk. 129. pl. 63. 


8. Note, that in Caſe of bailing of a Priſoner, the conſtant Rule 


obſcrvable in B. R. is this, that where the Return of the Sheriff is 70 


be at a Day to come, as Octavis Michael. proxime ſequent' and the Pri- 


ſoner is bailed (being bailable) before the Day of the Return, the Bail 


then to be taken ought to be in a Sum of Money, and not to be Body for 
Body. The Reaſon of this is, for that before the Return, he is not preſent 
in Court; but if the Priſoner be bailed after the Day of the Return, and 
when he 7s preſent in Court, the Bail is then to be de Die in Diem, and 


in this Caſe the Bail is to be taken Body for Body, becauſe the Priſoner is 


preſent in Court; and this was agreed by the Court to be the conſtant 


Rule and Courſe of the Court, and Man Secondary did affirm the con- 
tant Rule of the Court to be ſo. Bulſt. 45. Mich. 8 Jac. in Cafe of 
Imith v. Jones. 1 ; 95 


9. Error of Judgment in Debt, becauſe the Fatry of the Bail was * "7 

. ruled 
. 3 4 a accordingly. 
Fxecution only, and not tor the Judgment, whereas it ought to have 87 


been Sub Puna Condemnationis; the Court held it to be well enough, 


tor the Bail being once taken, ſtands as well tor the Judgment as the 


xccuticn ; and ordered it ſhould be amended, and made ſub Pœna 
xecutionis judicii. Cro. J. 272. pl. 5. Hill. 8 Jace. B. R. Hampton V. 


Courtney. 


10. A Latitat was againſt A. and B. for a Conſpiracy z both were taken ; 


A. put in Bail to the Action in Mich. Terin, and B. in Hill. Terim; the 


Plaintiff prayed that the Bail be taken off the File of Mich. Term, and 
put upon the File of this Hill. Term, becauſe otherwiſe it would be 


Error; for there can be ao Proceeding upon a Foint Action upon Bail put 


* 


tuin ſeveral Terms by two; Quod Clench Deputy-Secondary afhrmed. 
Lat. 183. Hill. 2 Car. Anon. | | p 
11. One may depe/ite a Sum of Money in lieu of Bail if the Court 
pleate, and they may thereupon order the Plalntiſf co wave other Batl, 
(22 Car. E. R. and Trin. 23 Car. B. R.) it the Sum depolited be ſuffici- 
ent to ſatisty the Plaintiu in Cale the Trial paſs for him; tor then 
| the 
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Bail g 


i. 


7 Mod. 38. 
S C. accord- 


ingly. 


* — 


— 


the Plaintiff can ſuffer no Inconvenience by it, for the Court may or- 
der him to take the Money depoſited for his Satisfaction after ſuch 
Trial had. L. P. R. 173. 

12. Till Bail put in, the Defendant is not in Court to plead any Thing, 
nor is the Plaintiff obliged to declare againſt him. 3 Lev. 343. Mich. 
4 W. & M. in C. B. in the Caſe of Daſhwood v. Folks. 

13. There was a Queſtion if Bail be put in one Term, and ne 
Bail is added the next Term after, it this ſhould be a Bail as of the firſt 
Term, or only of the Term when added? The Clerks differed, but 
the Court was of Opinion it was only Bail of that Term when the additio- 
nal Bail was put in; for they ſaid it was not Bail till compleated and 
accepted, and making the additional Bail ro be Bail of the firſt Term, 
might do a Wrong to a 3d Perſon, who might be a Purchaſor after the 
firſt, and before rhe additional Bail, was put in; per Cur. 1 Salk. 
100. pl. 12. Hill. 11 W. 3. B. R. Anon. 

14. The Cauſe returned upon an Habe as Corpus was a Writ of Ex- 
communicato capiendo, which recited a Significavit of an Ex communication 


of one D. a Quaker, for teaching School! without a Licence; the Deten- 


dant was bailed, whilſt the Return was under Conſideration; and the 


Entry was traditur in Ballium & interim Curia vult adviſare, and the 


Condition of the Recognizance was to appear the firſt Day of Term, and 
ſo from Day to Day, and if this Court ſhould adjudge ihe Return prod, then 


to render his Body to Priſon. 1 Salk. 105. pl. 8. Trin. 12 W. 3. B R. 


the King v. Daviſon. 55 
15. V. was arreſted by the Name of F. V. Eſquire, who pretended 
himſelf to be Karl of Buckingham, and upon a Motion the Queſtion was, 


| how he ſhould pur in Bail ſo as not to eſtop him; the Court held this 


being in a civil Action he need not join in the Bail-Bond, and then 


there is nothing to eſtop him; and in a Criminal Action, the Court al- 


lowed the Earl of Banbury in an Inditment not to Join bur to find 


others who gave Bail for him, by the Name of G. K. Eſq; for their Act 


could not conclude him. 1 Salk. 3. pl. 7. Trin. 1 Ann. B. R. Smith v. 
Villiers. 5 = 


16. If a Writ be returnable in one Term, Defendant ought to put 


in Bail in that Term, ſcilicer, at any Time before the Eſſoign Day ot the 


next Term, and till then it is Irregular to proceed upon the Barl-Bond ; 
bur one in the mean Time might take an Afgnment upon it and a War- 


rant. 6 Mod. 226. Mich. 3 Ann. B. R. in Caſe of Fox v. Tilley. 


17. Bail was put in before a Judge, and excepted againſt, and other Bai! 
added. The laſt Bail juſtified before a Fudge, without giving Notice to the 
Plaintiff's Attorney. The firſt Bail juſtified in Court, and the Defendant 
moved to ftrike off the additional Bail, thewing by Afidavit that the 


additional Bail had voluntarily got himſelf added in the Bail-Picce %, Pur- 


poſe to have the Defendant in his Power, and ſurrender her when he thought 
proper. The Court ordered the additional Bail to be ſtruck 0.i Rep. 
of Pract. in C. B. 17. Mich. 6 Geo. 1. Huſday v. Boyes. 

18. The Bail may enter into Recognizances at different Times, and before 
different Fudges ; bur the firſt is De bene Eſſe, and no compleat Bail is 
given till rhe laſt is taken, and the ſirſt is of no Value till the laſt is 
taken, and ſo there is no Relation to the taking of the firſt; for then 


the Bail and Entry is intire and perfect, and not betore. 8 Mod. 188. 


Mich. 10 Geo. Croft v. the Bail ot Harris. 

19. A Jldge may take Recognizance ot Bail at his Chamber, and the 
Entry in his Book is a gc Warrait for the Entry of it in the Office. Ibid. 
188, 189. in S. C. ——.— — CE ——wRS 
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(0) of giving Notice of Bail. 


1. NOTICE of Bail (on an Arreſt &c.) ought to be not only by a 

Note given of the Parties Names, who are to be Bail, but alſo of 
their Addition, Trade, Subſtance, and Place of Abode, that ſo they may be 
the more eaſily inquir'd after by the Plaintiff or his Attofney. 11 Mod. 
2. pl. 6. Paſch. 1 Ann. B.R. Se 


(P) Exceptions to Bail in General, and Juſtifying. 


1.JDY the Statute 4 FV. & 47. cap. 4. S. 2. the Fuſtices and Barons re- This Sta- 
ſpectively ſball make juch Rules for juſtifying ſuch Bails, as to them tute was to 


ſpall ſeem meet, ſo as the 3 be not compell d to appear in Perſon in the I the 


nconvent- 


Courts, (unleſs they live in London or Weſtminſter, or within 10 Miles there- ency that 


of but the ſame is to be determined by Afidavits taken before the Commiſ* was at Com- 
foners who are impower'd to examine Bail upon Oath. mon Law; 


: 3 - Eon | for before 
that Time the Bail was taken De bene Eſſe before he Judge; and if they were not excepted againſt in 


20 Days Time, then ſuch Bail ſtood ; which was the ſame Notice given to the Plaintiff to except to the 
Bail, as the Defendant had to appear to the Writ; for from the Teſte of each Writ to the Appearance- 
Day, are 20 Days in C B. The Bail-piece is left with the Philazer till after the 20 Days are expired 
and then it is filed in Court. In B. R. it is left with the Judge, becauſe the Judges determine all Things 
relating to the Priſoners in their on Court, who are not to be deliver'd out of Court without their Aus 
thority, G. Hiſt, of C. B. 31; 32. . 


2. If the Plaintiff accepts the Bail, he may take away the Bail-Piece 


from the Judge's Chamber, and fie it for his own Expedition, but after 


20 Days then it becomes abſolute, and the Defendant takes it away, 
and files it. Cumb. 263. Trin. 6 W. & M. in B. R. Anon. 


3. Per Cur. In London the Plaintiff never excepts againſt Bail; but 


there is an Officer who receives Bail, and if he takes inſufficient Bail, 


upon Complaint made to the Aldermen, he muſt either pay the Debt, or 
the Profits of his Office are ſequeſter'd till the Debt be ſatisfied; and 
when a Cauſe is removed up hither, the Bail and Clerk below are diſ- 


charged ; and if the Bail given below are offered here, they may be ex- 
cepted againſt. 12 Mod. 249 Mich. 10 W. 3. Adams v. Cox. 


* 


4. The Plaintiff muſt except within 20 Days after Bail put in, and No- 6 Mod. 24. 
tice thereof, and of the Place of their Abode, otherwiſe the Bail ſhall be 8 b. in a. 
tiled, Upon a Cepi Corpus he has 20 Days, and upon a Hab. Corp. 28, A 2 

F. Where aCaule is removed out of an interior Court by Habeas Cor- 
pus, if the Bail below offer themſelves to be Bail above, the Plaintiff is 


dompellable to take them, becauſe he might, but did not, except againſt 
them below. Aliter where a Cauſe comes ot of London; per Holt Ch. |. 


1 Salk. 97. pl. 1. Mich. tx W. 3. B. R. Anon. CE 
6. After Exception againſt Bail they mu? juffify themſelves, or the Plain - 
tilt muſt withdraw his Exception, before he can proceed to Trial, ſo as 


to charge them; per Cur. 12 Mod. 385. Paſch. 12 M. 3. Anon. 


7. The Gmmiſſioners are to take Bail, but are obliged by Rule of 
Court to keep a Book wherein are the Names ot the Plaintiff and Defep- 
dant, and Bail, and the Perſon who tranſmits the fame, and who makes 
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Affidavit that the Recognizance was duly acknowledged in his Pre- 
ſence, and on ſuch Affidavit the Judges make a conditional Allocatur 
and the Bail are to ſtand abſolute, unleſs the Plaintiff excepts a ainſt 
them within 20 Days; and if he excepts, the Bail may juftify by Aſidavit 
taken before the Commiſſioners in the Country. G. Hiſt. ot C. B. 32. 

8. Bail cannot be juſtified before a Fudge in his Chamber, except it be 
by Conſent, or for Neceſſity in Vacation; but in the latter Caſe they 
ought to be juſtified again in Term, and upon that the Defendant is com. 

d to accept a Declaration to go to Trial at the Aſſiſes, if it be an iſ- 
uable Term; and upon putting in Bail, it is not enough to give Notice 
of their being put in, but it ought to be of their Names, Places of Abode, 
and Trade or Vocation, that the Plaintitt may know how ro inquire after 
them ; and after Exception to Bail there is no ſet Time to juſtify, or change 
them for better, but it muſt be in convenient Time. 6 Mod. 24, 25. 
Mich. 2 Ann. B. R. in Caſe of Wood v. Shepherd, 
9. All the Clerks ſaid that they knew the Sheriff amerced after the 
Affienment of the Bail-Bond; but Holt Ch. J. ſaid he had known it de- 
nied per reliquos Juſticiarios. 6 Mod. 122. Hill. 2 Ann. B. R. 
It was de- 10. If one accepts of an Aſſignment, and the ſame are given as Bail to an 
clared by Action that were Bail to the Sheriff, he cannot deny them; but per Holt, 
the Court to if the ſame that were Bail [ betore] become Bail to the Action, and he 


28923 — 


have been 


the conſtant except s againſt them, and they do not juſtify, he may go on with Amercements 


Practice, againſt the Sheriff. 6 Mod. 122. Hill. 2 Ann. B. R. 


that o Ex- | e 98 
ception could be taken to the Bail which had been taken by the Sheriff, but the Plaintiff may proceed againſt 


the Sheriff to make him return his Writ, and bring in the Body, and the Court will then compel the 


Sheriff to put in good Bail, as they did. Rep. of Pract. in C. B. 61. Mich. 4 Geo, 2. Hamley v. 
Dowharty. | ſl, | — | 


Exception 11. Upon a Writ of Error, where Bail is put in, the Defendant in Er- 
muſt be ror has 20 Days to except, and he need not give the Plaintiff Notice that 


_ enz he excepts; but he cannot take out Execution without giving the Plain- 
The 1 tiff a 4 Days Rule to put in better Bail; but in all other Caſes he muſt 
ſerving the give Notice; per Clarke, Secondary. 1 Salk. 98. Mich. 3 Ann. B. R. 
Rule with- 5 | | * 
in 20 Days is not material, nor inconvenient, becauſe it is only in Delay of the Plaintiff in Error him- 


ſelf. 11 Mod. 33. pl. 3. Mich. 3 Ann. B. R. Morris v. Spencer. 


S. P. accord- 12. Bail was put in upon bringing a Writ of Error ; the Courſe is, that 
ingly; but the other Side thall have 20 Days to except againſt them, which Excep- 


tho' the Rule 


"2d need be lion mſt be entered in the Book of the Clerk of the Errors, and then he 
ſerved with- Who excepts muſt take out a Rule to put in better Bail, and ſerve the At- 
in the 20 torney on the other Side with it; but ſuch Rule needs not to be ſerved 


Days, yet it withi ys. 3 Salk. 56. pl. 6. Gibbons v. Dove. 
5 J within 20 Days. 3 Salk. 56. pl. 6. Gibbons v. Dove 


fore Execution taken out for want of Bail ; Per Cur. & omnes Clericos. 6 Mod. 230. Mich. 3 Ann. 


B. R. the S. C. 


13. Upon a Motion to ſtay Proceedings on a Bail Bond, the Court 
declared it ſhould be a ſtanding Re ot Practice, that in all Caſes of 
Exception to Bail, ſuch Exception fhould be made in the Filazer's Book, or 
on the Bail-Piece with the Commuſioner before it is trauſmitted, and after- 
wards above in the Filager's Book, or on the Bail-Picce, Rep. of Pract. in 
C. B. 55. Mich. 3 Geo. 2. Busby v. Walker.. 7 

134. Aſfidavit of J uſtification by Bail, that they were ſeverally worth 
the Sum wherein they were bound by their Recognizances, after all 
their juſt Debts paid and ſatisfied, was held to be inſufficient, not being in 
common Form; the Word (%%) ought to be omitted. Barnes's Notes 
in C. B. 57. Paſch. 8 Geo. 2. Harriman v. Clegg. y 

15. The 


—__—_— — b 


— — 55 


— — — — — — — — — — . — 
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15. The Defendant became Bail to the Sheriff for the Appearance of W. 
R. At the Return of the Writ Bail was filed above, but excepted to, and 
that Exception entered on the Bail Piece; afterwards withour any complete 
Fuſtrification, the Plaintiff delivers his Declaration general] „ and proceed- 
ed ro Iſſue, Trial, and Fudgment, and then brings this Aﬀfion ro which 
the Detendant pleaded comperuit ad Diem, and in Order to maintain that 
Plea, the Court was now moved for leave to ſtrike out the Exception 
on the Bail Piece, that it might be filed, inſiſting that the Proceeding 
generally was a Waver of the Exception ; and the Couit ordered them to 
thew Caule, Rep of Pract. in C. B. 155, 156. Hill. 12 Geo. 2. Walſh 
v. Haddock. I 5 

16. It being doubtful whether Sunday ſhould be reckoned as one 
Day in Norice to juſtify Bail, it was determined per Cur. that for the 
tuture Sunday ſhall not be counted one (ir not being a proper Day to 
inquire after Bail upon) but two Days Notice muſe be given, of which Sun- 
day ſhall not be one; upon Motion for Defendant to juſtity Bail, Notice 
was ſerved Saturday June 23, to juſtity Bail Monday 25; the Notice 
being inſuſſicient, the Bail were not ſuffered to juſtity. Notes in C. B. 
220. Trin. 13 Geo. 2. Gregory v. Reeves. 0 


(Q ) Given by a wrong Name, and the Offence of Per- 


ſonating another. 


1. IN Ejectment Bail was put in for the Defendant by the Name of Parkes, The Defen- 
bur the Declaration and a/l the Proceedings were by the Name of "ing ar- 
Parkharſi, After a Verdict for the Plaintiff the Judgment was arreſted rege 


Ji. W . Name of Ger- 
Vecauſe it did not appear that the Defendant was in Cuſtodia Mareſchalli ; yard, Sid 


{or Parkhurſt and Parkes cannot be intended the ſame Perſon. Cro. E. put in Bail 
223. Paſch. 33 Eliz. B. R. Gore v. Parkhurſt. | by the Name 


und all the Proceedings againſt him were by the Name of Gerrat. It was moved in 12 7 
ment, that here was no Bail entred, for they were Bail for Gerrat, when the Defendant's Name was 

Gerrard; but adjudged good, for otherwiſe every Defendant may give a wrong Name to his Attorney 

by which he would be bailed, and then move it in Arreſt of judgment. Goldbs. 139. pl. 8. Hill 48 


Eliz. Gerrard's Caſe. | 


2. The Plaintiff having recover'd againſt the Principal, and ſued 25. C. cited 
Sci. Fac. againſt the Bail, and having Judgment againſt him, whereupon Ld. Raym. 


he was taken. The Bail complained ro the Court that he was not the > tak 


Man, but perſonated by another, and which he proved by divers Wit— W. 3. in 
neſſes; and it was conteſs'd by the Deſendant and thoſe that procured Ciſe of 
the Bail. It was awarded that a Vacat ſhould be made of that Bail Dodd v. 
quoad him, and of the Fudgment on the Scire Facias. Cro. J. 256. ol. Beckman 
14. Mich. 8 Jac. B. R. Cotton's Caſe. = ad Carman, 


v here the 

| | ; FE | Point was 
much the ſame, the Bail being ſworn to be at Canterbury at the time the Bail cras entred into at the lud ge; 
Chambers; but it appearing further, that the ſame Bail was Bail for the ſame Principal in tuo Act ion. 
in C. B. before another Judge, within 4 or 5 Daysafter he is ſuppoſed ro have been entred as Bail a! 
the other Judge's Chambers in the Caſe here, and that the Principal was bound in a Bond with th- 
Bail for the Bail's Debt about the ſame time, or very little after, ard that rhe Princinal was inſolvent, 


and gone beyond Sea, the Court refuſed to diſcharge the Proceeding; aginſt the Bail, 


3. 21 Fac. 1. cap. 26. Enacts, That it is Felony withent Beneft of Clir- See Tit. 
F NG 7 „ nati s 
O to acknowledge, or procure to be acknowledged, any Bri! in the Name of 1 0 Ny 
| . 
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ſaid, that the 


upon the 


W 


che Notes other Perſon not privy or conſenting thereunto, provided that it ſhall not core 


1 1 * rupt the Blood, or tate away Dower. 


dant was indicted upon the Statute for acknowledging Bail in the Name of another, the Jury found a 
2 Verdict, that this Bail was taken before a Fudge De bene eſſe, but never filed, and whether this was 

elony or not, was the Queſtion? It was infiſted that it was, becauſe the filing, or not filing it, was not 
material ; for if it ſhould, then it would be in the Power of the Attorney to make it Felony or not ; 
the Man had done all in his Power to do for perfecting the Bail, therefore he is within the Intent of 
the Statute, which was made to puniſh the Abuſe of counterfeit Bail; but it was anſwered, and ſo 
held 8 is not Bail till filed, and made a Record of the Court. 2 Sid. 90. Trin. 16 58. B. R. Timber- 
ley's Caſe. | 


4. R. offered himſelf to be Bail in an Action before Juſtice Whitlock, 
affirming upon his Oath he was a Subſidy-Man, and afleſs'd 41. for 
Goods in the Subſidy-book ; bur afterwards, upon further Examination, 
he confeſs'd he was not a Subſidy-Man, and alſo conteſs'd he had been 
Bail in other Actions, and had ſworn he was a Subſidy-Man, whereas 
now he confeſs'd he was not. He was by the Judgment of the Court 
committed to Priſon, and to ſtand upon the Pillory, with a Paper mentioning 

his Cauſe, viz. for falſe Bail. Cro. C. 146. pl. 25. Mich. 4 Car. B. R. 
Roylſon's Caſe, Tons oh 
5. 469 5W.& M. cap. 4. S. 4. Enacts, That any Perfon repreſenting or 
perſonating another before Commiſſioners appointed to take Bail, ſhall be ad- 
Jutlged guilty of Felony. . „ Ss 


(R) Liable in what Caſes, and how far. 


Cro. J. 449 1. H E Bail, before Fudgment againſt the Principal, made a Leaſe 
|. 29. Bas- of his Lands for a valuable Con/ideration, and atterwards the 


| w—_— Plaintiff obtained a judgment againſt the Principal; the Queſtion was 


C. and Whether theſe Lands are liable to the Judgment? Montague and 
Broome the Crook held that they were liable, for otherwiſe many Bailments and 
Secondary Judgments might be defeated ; but Haughton being contra, Curia ad- 
viſare vult. Poph. 132. Mich. 15 Jac. B. R. Baskerville v. Bsooks. 


Precedents, 


Entry of a Judgment againſt the Bail, are, De Tempore Recognitionis ſecundum Formam Recog- 


nitionis. Ibid. 452. 


Ancientlyin 2. Per Keling Ch. J. the Courſe of the Court is, that if a Man be 


ſpecial Bail pon ht in upon a Latitat for 20 vr 301. we take the Bail for no more, bur 


in civil Ac- 


tions, where Vet he ſtands Bail for all Actions at the ſame Parties Suit; otherwiſe if a 


' the Bail is to Stranger brings an Action againſt him; T widen ſaid, they cannot declare 


ſtand in the till he hath put in Bail, and when we take Bail, it is but tor the Sum 


Place of the; 1 3 2 g 8 5 
"Principal. > the Latitat, perhaps 30 or 40 |. but when he is once in, he may be 


declared againft for 200 l. Mod. 16. pl. 45. Mich. 21 Car. 2. B. R. 


Bail to one 
Action was | | . . = | 7 
to ſtand Bail to all Actions that he ſhould be charged cvith, <hen in Gurt. This was hard in Caſe of Spe- 

cial Bail, and is therefore now alter'd, tho' alter'd ny Rule of Ut; and that as to Common Bail, the 


| Laws is ſtill the ſame. 10 Mod. 153. Paſch. 12 Ann. B. R. in Caſc of the Queen v. Ridpath. 


3. Bail ought to anſwer no more than what is mentioned in ſe Ac- 
etiam Bill, Per Curiam. 2 Chan. Rep. 55. 22 Car. 2 er v. 


Cheſter. h | 
4. Tho' Part of the Debt be levied on the Principal, yet ere 
liable for the Reſidue; Sic dictum tuit. Freem. Rp. 25yte 


Trin. 1673. Heath v. Manucaptors of Hall. 


B 


Reaſon the Court granted an Imparlance, that ſuch Action lies not; Quod nota. Raym. 14. Paſch. 13 
Car. 2. B. R. Godlington v. Lee. 5 | Nos 


—_— — 


Bail. 481 


5. The Plaintiff brought an Action of Treſpaſs &c. by Bill of Midale- 6 Mod. go.” 
ſex, with an Ac-etiam for 401. and recover d 1001. It was held by the 1 eee 
Court that the Bail ſhould not be liable for more than e Ac.etiom; for jp bid 
that is the Meaſnre of the Undertaking ; and Holt Ch. J. held that the 266. 5 C & 
Bail are not liable at all, becauſe the Recognizance is to anſwer the 8 P agreed 
Condemnation-Money, and ſince that cannot be, they are bound to nothing. accord. 
1 Sal k. 102. Mich. 3 Ann. B. R. Genbaldo v. Cognoni. : 

6. The Plaintiff obtained Fudrment againſt the Principal for 2318 J. 
which Judgment was conteſted by him ſo tar as he could, even to an 
Affirmance in the Houſe of Lords, aud afterwards the Plaintiff obtain- 
ed a Judgment upon a Sci. Fa. againſt the Bail; and the Oueſtion now 
was, whether they ſhould pay Intereſt from the Time the Fudgment was had 
againſt the Principal © They offered to pay the principal Sum and Coſts ; 
and it was inſiſted for the Plaintiit, that he ought to have the whole, 
and the Court inclined to that Opinion. 8 Mod. 326. Mich. 11 Geo. 
Anon. 9 = 


(S) Of Aſſigning of the Bail Bond. 


1 A N Action of Debt was brought againſt the Bail upon their Re-. 
cognizance, which was, that if the Defendant ſhould be conv. fen,. 
then as well the Debt as Damages and Cots, which thould be adi dpr tor 
the Plaintiff, {Loud be levied on their Lands and Chattles. The Proucit - 
upon a Ca. $4. againit him in Eaſter Term, ) Jac. did not rauder hie 


dy, bur atterwards in Mich. Term did render his Body, 10d tl. © 
accepted it, and held the Bail thould be diſcharged, an |: a 


' * : 
.* 4 5 14 - 1904 * 
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the Detendant. Brownl. 65. Trin. 8 Jac. Booth v. Daven..:, 


Debt. er Judement againſt the Principal, Debt wwas brought againſt the . 
cognixance, and it was moved for an Imparlance, becauſc Debt lies in ſuck Cate, for h 


ail will be ouſted of his Plea of no Capias filed againſt the Principal, and alſo be abrid dof 


Time to bring in the Principal, which he hath till the ſecond Scire Facias returned, ad - :1.;; 


» 0-4 4; 


2. Tho' the Bail taken by the Sheriff be ever ſo good, yet the Plain- 


tiff may refuſe an Aſſienment ot it, and proceed againſt the Sheriff by Ainerce= | 


ments, theretore it behoves him to take good Bail. Ir is true, the 


Sheritf ſhall not be brought in Contempt for not bringing in the Body, 


but the only way is to amerce him, and Sheriff may procced on the Bail 
Bond; and the Plaintiff by 23 H. 6. cap. 10. has Election ot Bail or A- 


mercement ; per Cur. 12 Mod. 447. Paſch. 13 W. 3 Picxeriny's Caſe. 


3. The way upon taking Athgniment ot Bail Bond is to indorſe a Pro— 
miſe upon it, to ſave the Sheriff harmlcſs againſt Amercements, and yet the 
Bond continues ſtill in the Sheriff's Cuſtody. 12 Mod. 516, Anon. 

4. It Sherilt rake nſuficient Bail, and Pluintiff's Attorney accepts of an 
Aſfignment ol it, he thereby dilcharges rhe Sheriff trom Amercements ; 


"Per Holt Ch. J. 12 Mod. 527. Trin. 13 W. 3. Anon. 


5. The Sheriff upon Aſſignment does not part wth the Poſſeſſion of 


the Bond, becaule it the Plaintiff be nonſuited the Sheriff mult be 10- 
_ demnified ; but he muſt produce it at the Trial; Per Holt Ch. J. 12 
Mod. 527. 


6. The Defendant being Sheriff, and having taken up a Man upon aa 2 Sk. 629. 
Attachment, took a Bail Bond from a ſutticient Bail tor his Appearance, pl. 1. S. C. 
It was moved by Raymond, that the Proſecutor ihould be rompelied eg h-ordingly. 


2 5 : | ad. 
take an Aſſignment ot the Bail Bond, and this be ld was treguently 


6 Gr granted 


F ; 


Raym. Rep. granted in the Common Pleas, where Obligee was a ſufficient Perſon ; 
722.S. C. bur the Court denied the Motion. 12 Mod. 509. Mich, 13 W. z. the 


accordingly ; 
and that the King v. Daws. 


Plaintiff may either accept an Aſſignment, or proceed againſt the Sheriff by Amercements, and the 


_— may reimburſe himſelf by ſuing the Bail Eond, but it the Bond 1s not ſufficient he is without 
| Remedy. 


v. 485 Ann. cap. 16. Enacts, that where the Sheriff or other Officer 
takes a Bail Bond upon an Arreſt made upon any Perſon upon Proceſs iſſuing 
out of any of the Courts of Record at Weſtminſter, the Sheriff or other Officer 
ſhall, at the Requeſt and Coſts of the Plaintiff in ſuch Action, or of his law- 
ful Attorney, af gn to the Plaintiff the Bail Bond, or other Security taken 
from ſuch Bail, by endorfing thereof, and atteſting it under his Hand and 
Seal, in the Preſence of two or more credible Witneſſes, which may be done 
wit hout any Stamp, provided the Aſſignment ſo indorſed be duly ſtamped before 

an Action brought thereupon. And if the ſaid Bail Bond or Aſſignment, or 
other Security taken for Bail be forfeited, the Plaintiff, after ſuch Aſj1gn- 
ment made, may bring an Attion in his own Name; and the Court where the 
Action is brought, may, by Rule or Rules of the ſame Court, give ſuch Re- 

lief to the Plaintiff and Defendant in the original Action, and to the Bail 
upon the ſaid Bond, or other Security, as is agreeable to Fuſtice and Reaſon ; 
and ſuch Rule and Rules of Court ſhall have the Nature and Ffeci of a De- 
feaſance to ſuch Bail Bond, or other Security for Bail. 

8. Debt upon a Bail "Bond as Aſſignee of the Sheriff of Suſſex, ac- 
cording to the late Act of Parliament, and declared generally without ſhew- 
ing Matter ſpecially, that it was a Sher if/*s Bond, which by the late Act 
is aſſignable; ro wnich there was a Demurrer ; Per Cur it ſhould have 

been thewn that it was a Bond aſſignable ; and when Mr. Salkeld found 
the Opinion of the Court againſt him, he prayed to diſcontinue, which 
was granted on Payment of Coſts. 11 Mod. 190. pl. 7. Paſch. 7 Ann. 
B. R. Buſhell v. Haynes. 
9. Folt Ch. J. ſaid, that upon an Aion by an Aſſignee of a Sheriff”s 
Bond, it is enough 70 ſet forth, that the Bond was Pro Comparentia otthe 
Detendant, and there is no Necd of ſetting our the Matter at large. 11 
un 237. Collins v. De-la-Fountain. 
o. Holt Ch. J. made it a Rule of Court, and ordered it to be reed d 
15 in the Office, that no Bail Bond ſhall be aſfrened in Town till 4 Days af- 
ter the Return of the Writ, and not till 6 Days after the Return in a Coun- 
try Cauſe. 11 Mod. 25 3. pl. 4. Mich. 8 Ann. B. R. 

11. In Debt by A ligne ot a Bail Bond, it was objeRted to the Decla- 
ration on a Demurrer, that the Breach ot the Condition was ſet forth to 

be, His not appearing Secundum Exigentiam Brevis, nor ſet ſorth on what 
Day the Writ was returnable, and then Non conſtat, whether he did ap- 
pear or not Secundum Exigentiam Brevis, and fo whether the Bond Was 
forfeited or Not; and Parker Ch. ]. held the nor ſerting forth the Re- 
turn of the Writ to be a fatal Objection; ſed adjornatur. 10 Mod. 190, 
191. Mich. 12 Ann. B. R. Seſtern v. Cibber. 
12. H. a High Sheriff did, by a le gal Inftrument, make L. his Under- 
Sheriff in Truſt tor A. who had Beth Under-Sheriff the Year betore ; nei- 
. ther L. nor A. took the Oaths required by 29 Eli. cap. 12. Alter H. 
iar was expired, aud before a new Sheriff appointed, A. makes an Affign- 
went of a Bail Bond; and the Qu ſtion was, whether A. was ſuch a Per- 
ſon, as that his Af 1gnment ot the Bail Fond was a good Altignment 
within the Statute tor the Amendment or che Law. (FJ. B. A. always 
acted as Under-Sherifi, and L. not at all) See the Point debated; ſed 
adjornatur. 10 Mod. 288. &c. Ill. 1 Geo. 1. B. R. Kitſon v. Fagg 

13. An Action ol Debt was brought upon an Aſſignment ot a Bail 
Bond taxen by the Sheriff, who had arreſted the Defendant upon a Ca- 
pla; &c. and upon a Demurrer to the Declaration it Was objected, Fe 

the 


28. cites 2 H. 4. 14. 
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the Plaintiff had not ſer forth the Capias, or the Tefte, or Return of any 
Capias, as he ought to have done, and the Court of C. B. being of that 
Opinion, a Writ of Error was brought in B. R. but the Judgment of 
C. B. was affirmed ; for it is the Capias which gives Lite to the Bond. 
8 Mod. 78. Trin. 8 Geo. Tucker v. Goldburne. ä 


14. Aſſignees of a Bail Bond by the Sheriff, brought Debt and had 
Judgment by Niq dicit, wheraupon Error was brought, becauſe it was 


not thewn that the Sheriff a the Bond to them by indor/ing the ſame 


and atteſting it under his Hand and Seal in the Preſence q 2 or more cre- 
dible Wieneſtes, as the Statute 4 Ann. cap. 16. Par. 20. directs, but only 
alleges that the Sheriff at the Cots of the Plaintiff in the Suit, according 
to the Form of the Statute in that Caſe lately made and provided, did aſſigu 
to the Plaintiffs the ſaid Bond; bur the Court unanimoutly over-ruled 
the Exception; “ All Detects (which would have been aided by Ver- 
e dict) being aided after Judgment by Nihil dicit, by the ſame Ac 
% of 4 Ann.” and it being expreſly alleged that the Bond was affign- 
ed Secundum Formam Statuti, and Judgment was affirmed. 2 Ld. 


Raym. Rep. 1564. Mich. 3 Geo. 2. Mifſlin, alias Peters & al. v. 
Sir William Morgan. 7 R 


(T) Of ſuing the Ball. 


* a Man be by Mainpriſe, and does not keep bis Day, Capias ſhall iſ- 


ſue againſt him and his Mainpernors; quod nota. Br. Proceſs, pl. 
2. Recognizance of Bail by F. & B. was joint and ſeveral, and Judg- sid ;;, 
ment was held againft the Principal; two Sci. Fac. iſſued againſt both the 340. pl. 3. 


Bail, and upon Default Fudgment was 2nod Ouerens habeat Executionem § C and the 
. . 8 | „Court held 
_ againſt them ſecundura Formam Recogmtionis preditte. The Plaintiff 


: N | | | : the Execu- 
brought a Ca. Sa. againſt F. only, aud levied the Debt upon him only by tion well 
impriſoning him till he paid it; it was moved tor a Superfedcas and awarded; 
Reſtitution, becauſe the Judgment in the Sci. Fac. being joint, the Ex- _ e 
Arion , Cee 1 FE. 7 3 a 
ecution by the Capias ought to be ſo allo; and rho? the Recogntzance judgment 


Was joint and ſeveral, fo that he might have brought Sci. Fac. againſt one upon which, 


only, yet having elected to take it againſt both, the Ca. Su. thould be fo after the 


too; bur per Cur. /s 15 het Fudgnient to recover, but that Habcat Ex- Lear, there 


4 1 | A 3 5 was no other 
ecutionem, and is to be according to the Recognizance joint cr ſeveral, Remedy but 


Where the judgment is joint, the Execution ſhould be fo too; but the an Action of 
Recogaizance or of Which this Ser. Fa. iſſues as out of the Judgment be- Debt, ill 


ing joiut aud jeveral, tho' the Sci. Fa. was joint, yet the Axcuution may dhe Iratute 


2 . 3 5 a > . : 3 N "E M. - 

be ſeveral as the Record is, ont 6 which it iſſues, and fo the Execution was cap 45 

ruled good. Lev. 225. Mich. 19 Car. 2. B. R. Gee v. Fane. which gives 
| 8 | | | Sci. Fa. in 


Perſonal Actions; and this Statute wills that if Execution is not dene within the Year, then it ſhall be 


com manded, quod Exequi Faciat; but it is not ſ.id that after the dci. Fa. he ſnall have Judgment to re- 
cover; and therefore the Recogniz.ance of the Bail, which is joint and ſeveral, continues as it was, and 
is not altered by the Sci. Fa. and if Debt be brought ir ought to be upon the firſt Judgment; and it is 
not like to an Obligation; for the Lieu [Lien] of the Obligation is alter'd and changed by the Judg- 
ment upon it. -2 Keb. 269. pl. 28. S. C. Tu iſden doubted, but Windham agreed; bur al! agreed 
that on joint Execution againſt both, either may be taken; but the [Writ of, Execution muſt be àgainſt 
both, viz. Sci. Fa eos &c. Er adjornatur. 
and held that a Sci, Fa. never gocs out againſt one. 


2. It 3 Men bring an Action, and the Defendant puts in Bail at the Sut 
F 4, they cannot declare; ut it he had put in Bail ar the Sut of oe, 
25 that 


Ibid. 27/4. pl. 33. 8. C. The Court denied a Superiedeas, 


——— 


| WM 


that one might declare againſt him; per Twiſden J. Mod. 5. pl. 16. 
Mich. 21 Car. 2. B. R. | 

3. An Fab. Corp. ad Faciend' & Recipiend' was directed to an inferior 
Court. A Plaint was return'd in Treſpaſs on the Caſe againſt the Defen- 
dant, and thereupon ſpecial Bail put in for the Defendant, ad ſectam que- 
rentis in querela, The Plaintiff atterwards declared againſi the Defendant 
and another jointly, and had Judgment againſt them, and now brought 
a Scire Facias againſt the Bail. Sed per Cur. the Bail are not liable to 
this joint Action, and ſo they were diſcharged. 2 Jo. 188. Hill. 33 & 
34 Car. 2. B. R. Nichols v. Tucker. 


Skin. 100. pl. 4. M. the Defendant, and A. were Bail for F. S. in an Action brought 


8 by T. who recovers and brings a Sci. Fa. againſt M. and A. jointly, 
Treviſa's and had Fudgment ; A. dies, and then T. dies. The Executor of T. brings 
Caſe, S. C. a Sci. Fa. againſt M. the Survivor, to which he demurred; It was argued 
and it was that by the Plaintiff's bringing a Sci. Fac. againſt both, his Election to make 
3 the Recognizance joint or ſeveral is determined; and compared it to the 
KA Caſe of an Obligation, and that being a Perſonal Lien it ſhould ſurvive 
zance the &c. but it was anſwered, that by the Scire Facias nothing is recovered, 
Sci. Fa it is meerly a Thing relative, and now this Sci. Fac. was to revive the 
coo 1ſt Recognizance, and needs not take Notice of the judgment in the 
in the Sci. Fac. and that therefore the Plaintiff here had the like Election 
Survivor, às T. had; Jones J. asked him, What if Execution had been for Part? 
tho other- to which it was ſaid, then he muſt ſhew ir, and pray Execution for the 
mn, Reſidue; Adjornatur. Skin. 82. pl. 24. Mich. 34 Car. 2. B. R. Banaton 
gent „ | | | 5 
ebt on an V. OrrIs. ä | 
Obligation, 


becauſe there it is made joint. Quære hereof, the Court taking Time to adviſe and in this Caſe Jones 
J. ſaid that there would be a Difference between an Obligation and a Recognizance. 185 


5. In a Cauſe at Law there was Bail and Fudgment. The Defendant 
brought his Bill in this Court, and in order to obtain an Infunction did, 

by Order, enter into a Recognizance for hearing the Cauſe &c. and there- 
upon had an Injunction, which he kept on Foot @ Year ; after which he 


ſurrenders himſelf at Law, in Diſcharge of his Bail. The Defendant in 

this Court then moved for Leave to proſecute upon the Recognizance. 

Upon reading an Affidavit of Notice it was granted, no Defence being 
made on the other Side. P. R. C. 300. | 


6. By the Courſe of the Court the Plaintiff, after Judgment againſt 
the Principal, may ſue out 2 Sci. Fac. both together againſt the Bail, with 
Teſte backward, 1o that there be 15 Days berween the Teſte and Return 


of each Writ; Per Eyre J. Comb. 28). Trin. 6 W. & M. in B. R. 
Anon. 5 


J. One cannot ſtay Proceedings upon Bail-bond /, other Bail be put in, 


and juſtified, if excepted againſt ; per Holt Ch. J. 12 Mod. 614. Hill. 13 


. 3. Anon. : 
8. In ire Facias againſt Bail, the ad muſt be teſfed on the Return of 
the firit, and both cannot be taken away at a Time. There ought to be 
15 Days incluſive between the Teſte of the firſt and Return of the ſecond; 
per Holt. / Mod. 40. Trin. 1 Ann. B. R. Anon. 

9. The ancient Courſe was, that a Bail-bond could aot be put iu Suit till 
a Rule was had to emerce the Sheriff tor not having the Body ready; and 
now Proceedings on the Bond-bond were ler aſide, becauſe there was 10 
Cepi Corpus return d. 6 Mod. 229. Mich. 3 Ann. B. R. Anon. 

11. Debt was brought in C. B. and a Recoonizance taken, and am Ac- 
tion of Debt was brought on that Recognizance in B. R. The Court was 
moved that there might be no ſpecial Bail given; tor that this was only 
a Device to better the Security. Sed per Holt Ch. J. and Powell, % 4 
Recognizance of Bail in C. B. no Capias lies, becauſe it is tor a Sum cer- 
| | | | Tall; 
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rain; bt upon the like Recognizance in B. R. a Capias lies, becauſe it is 
Body tor Body, and there may be a Reaſon to help them to a Capias 


pias upon the Recognizance. 3 Salk. 55. pl. 2. Paſch. 4 Ann. B. R. 


Anon. 
12. The Bail was arreſted upon a Clauſum fregit, with an Ac etiam in 
Debito ſuper demand”. The Plaintiff thereupon proceeded to Judgment ; 
and now, on Motion to fer aſide theſe Proceedings, the Queſtion Was 
whether the Plaintiff ſhould not have ſued by ſpecial Writ; and the Court 
held that an Ac etiam in Debito is an Action ot Debt within the Meanin 
of the Rule of Court, but that the Defendant, i. e. the Bail, muſt be 
; . 9 

arreſted at leaſt 4 Days before the Return of the Writ or Proceſs, ſo that he 
may have Time to render the Principal, Rep. of Pract. in C. B. 18. Mich. 
6 Geo. 1. Wright v. Duxon. _ 

13. It the Bail are ſued upon the Recognizance, they muſt give Bail; 
Held by 2 Judges, the Court nor being full. 8 Mod. 237.  Paſch. 10 
Geo. 1. Chriſty v. the Bail of Anſtruther. | | — 
14. Two Perſons entred jointly and ſeverally into a Recognizance of 4000 I. Judgment 

pag 3 e e ee, e . A againſt the 
Bail tor another, and atcerwards the Plaintiff brought a Sci. Fa. againſt Prin \ 
both of them jointly, and had Judgment for 4000 l. againſt each of and b, 
them; and now it was objected, that this Judgment was erroneous, was brought 
becauſe a ſeveral judgment cannot be given upon a joint Sci. Fa. no gainſt the 
more than upon a Bond. It 1s true, a Recognizance may be joint and - _ ons 
ſeveral, (as this was) and ſuch a Recognizance may warrant a joint and bats 8 
ſeveral Sci. Fa. but yet a ſeveral judgment can never be had upon a there was 
joint Sci. Fa. againſt each ot the Cognizors, tor the Plaintiſf might have Judgment a- 
brought a Sci. Fa. againſt each of them ſeparately, and not againſt both _ ae 
jointly. The Court was ot Opinion, that would be to multiply Akti- atterwards 
ons, and that this was the conſtant Form, and ſo the Judgment was at- Action of 
firmed. 8 Mod. 199. Mich. 10 Geo. Corniſh v. Clerk & al. | Debt was 


| | | | | brouoht a- 
gainſt one of the Bail, for all the Money due to the Plaintiff ; and it was objected, that this Action would 
Not lie againſt one of the Bail becauſe the Judgment againſt them is joint. Ir was ſaid on the other 


Side, that the Action was brought upon the Recognizance of Bail, which is joint and ſeveral, and con- 


{cquently good, either joint or ſeparate ; and ſo is the Caſe of Corniſh v. Clerk, Mich, 10 Geo. and ſo 


was the Opinion of the Court in this Caſe, S Mod. 29 * Trin. 10 Geo. Williams v. Green. 


15. The Court held, that in order to charge the Bail a Ca. Sa. against 
the Principal muſt be left with the Sheriff 4 Days before it is returnable. 
Rep. of Pract. in C. B. 34. Paſch. 13 Geo. 1. Laycock v. Arthur, 

16. A Capias 1iſ/ned into York, a Teftatum Capias into Middleſex, and a 


$i. Fa. againſt Bail in York, and Judgment thereon, and 7e/tatuin Exe 
tion in Middleſex; and now the Court was moved to fer aſide the ſudg- 


ment, becauſe the Sci. Fa. againſt Bail ought to be where the Bail or Re- 
cognizance is enter'd on Record; and in this Caſe the Sci. Fac. iſſued 
into York, whereas it ought to have iſſued into Middleſex, the Bail 
being recorded at Weſtminſter; bur Cur. adviſare vult. Rep. ot Pract. 


in C. B. 53. Paſch. 2 Geo. 2. Dalton v. Teaſdale. 


(U) Scire Facias againſt the Bail. Proceedings 


therein. 


PON a Wit of Error brought the Bail entred into a Recogni- 
— zance, conditioned, that it the Judgment is affirmed to pay 
the Money &c. and a Sci. Fa. being brought on this Recognizance, it 
was objected againſt the Sci. Fa. that it was ut returnavle on aiy Return 
being grounded on any Bill, or 

6 HH thing 


J. 


Dey, but on a Day certain; and it not 
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or the Bail, 


— * 


— ee te em. 


thing in Nature of a Bill, it ought to be returnable on a Return-Day ; 
bur if the Sci. Fa. had recited the Condition of the Recognizance, then 
it had been in Nature of a Bill, and well, but here it is a Wrir, and 
therefore ill; and all the Clerks ſaid, that fo was the conſtant Uſage, 
and the Court ſtayed the Judgment. Lev. 246. Trin. 20 Car. 2. B. R. 
Allen v. Cutler. 

2. M. the Defendant and 2 others, entred into a Recognizance for the 
good Behaviour of MH. Afterwards AMA. was indicted, for that he being fo 
bound, did aſſault J. S. and ſo had forfeited his Recognizance ; but this 
Indictment was quaſhed, becauſe he ought to have been proſecuted by 
Scire Facias, and not by Indictment. Raym. 196. Mich. 22 Car. 2. 
B. R. theKing v. Moor. | 

3. A Writ ot Error was brought by the Bail to reverſe 2 Fudgments in 
Ireland, viz. that againſt the Principal, and that againſt the Bail. The 
Court held, iſt. That the Writ was abated in the whole. 2dly, That 
the Record of the Judgment againſt the Principal was not removed b 
this Writ, and ſo it was ſaid it had been reſolved formerly in one Booth's 
Caſe, which was cited by the Ld. Ch. J. and remembered by Jones 
Attorney General; but the Queſtion was, how the Defendant in the 
Writ of Error ſhould proceed to have the Fruit of his Judgment againſt 
the Bail, the Record being removed hither, and ſo they could not grant 
out Execution in Ireland? And it was propoſed by Hale Ch. J. to take 
out Sci. Fa. into Middleſex upon the Recognizances which are now here, and 
upon the Return of them to grant Execution into Ireland. But afterwards 
it appearing that thoſe Fudgments were not made Records here, by reaſon 
they were not entred upon the Rolls, they ſaid 7hey would ſend a Certifi- 
cate to the Fudges in Ireland, that nothing was removed here before them, 
and thereupon they might grant Execution ; but upon the Judgment againſt 
the Principal, the Party might haveExecurion there, tor that Record was 
never removed. Freem. Rep. 416, 41). pl. 552. Mich. 1675. Euſtace v. 

Kepin. 5 OTE 


Ca. — 8 4. There muſt be 7 Days excliſive betwixt the Teſte and Return of every 
_ againſt the 


Principal Ca. Sa. to warrant a Sci, Fa. againſt the Bail, and the Capias ought to be 
* 8 delivered to the Sheriff of the County, or his Under-Sheriff, 4 Days exclu- 


charge the ve, (and none of them muſt be Sunday) betore the Return thereof, 


Bail, muſt for the Defendant cannot render himſelt bur to the Sherittor Under-She- 


lay 4 Days riff, and in the County where he is Sheriff or Under-Sheriff. 6 W. z. 
excluſive in ER IP 2 . | tag „„ 
tbe Sheriff N. L. F. N. 249. 


Office, anda | — %% | „„ 
Sci. Fa. muſt lie a convenient Time, for no certain Time is limited, and the firſt Sci. Fa. may be anteda- 
ted, even in Term Time; Per Clarke Secondary; but per Holt Ch. J. it cannot, where it iſſues by 


Rule of Count. 2 Salk. 599. pl. 6. Trin. 11 W. 3. B. R. Anon. 


The firſt 5. In C. B. there is but one Sci. Fa. and upon a Nihil returned, Execution. 
A Bur in B. R. there are 2, and 2 Nihils returned, but both mult not be ſud 


| 24th Octob. ot together ; tor the firit ſhould be duly returned before the 2d ſued out, 


and return- and the 2d ſhould bear Teſte on the Day ot the Return of the firſt, 2 


able 31 Oct. Salk. 599. pl. 4. Trin. 8 W. 3. B. R. Anon. 


the Alias was 1 8 | | | 
teſted the ſame Day, and returnable the 5th of November; the Court held this very well, there 
being 15 Days incluſive. 2 Salk. 599. pl. 7. Mich. 11 W. 3. B. R. Goodwin v Peck 


12 Mod. 6. Where the Sci. Fa. is againſt the Bail, it ſhould be iz ea Parte, bur 


755 Lack where it is againſt the Deſendant himſelf it ſhould be zz hac Parte. 2 
v. Goodwin, go v. Goodwin. 


S. C. fays, Salk. 599. pl. 5. Mich. 10 W. 3. B. R. Lu 


1 
that in hac | — — — — 
Parte was held good. [But it is not diſtinguiſhed there, whether the Sci. Fa. was againſt the Principa! 
Ld. Raym. Rep. 393. S. C. and Holt Ch Þ] ſaid, that upon Search of Precedents 
where the Sci. Fa, was ſucd againſt rhe Defendant upon a judgment againſt himſelf, In hae Parte, 1s 
| I will 


1 485 


well enough; but contra if it be ſued againſt the Bail; for there it muſt be, In ea Parte. And this 


Diſtinction he ſaid would reconcile all the Precedents. | | ; | 


5. Judgment in Sci. Fa. againſt the Bail was reverſed upon a Writ of Er- Carth. 447. 
_ ror, becauſe there was no Warrant of Attorney; for ſuch a Warrant in the S. C. but 
principal Act ion is no Warrant to the Sci. Fa, becauſe theſe are diſtinct Ac- not appear 
tions; therefore there ought to be a particular Warrant of Attorney to — 7 Mod: 
this Sci. Fa. againſt the Bail, and it ought to be entred upon the Return S. C. but 


S. P. does Ie > 


of the Sci. Fa. tor then the Suit commences, 2 Salk. 603. pl. 13. Paſch. *: P. does || 


not appear. 
: ——23 Salk, 
| 2 369. pl. 6. 
8. C. but S. P. does not appear. 2 Ld. Raym. Rep. 821. S. C. but S. P. does not appear; 
But Ibid. 1252. 8. C. & S. P, and Holt Ch. J. ſaid, that the Plaintiff might pray a Sci. Fa, without an 
Attorney, but when he comes to pray ] udgment upon it, he does it by Attorney, and there is no War- 
rant of Attorney before, and therefore it is Error; and of that Opinion wers all the Court, and 
Judgment was reverſed Niſi &c. 


5 Ann. B. R. Atwood v. Burr. 


8. In C. B. there is but one Scire Facias againſt the Bail, and upon a 
Nihil returned there is Execution; but in B. R. the Courſe is to have 2 
Scire Facias's againſt the Bail, (viz.) a Sci. Fa. and an Alias ci. Fa. but 
both mutt vt be ſued ont together, as formerly; tor the firſt ſhall be duly 
returned before the Alias Sci. Fa. is ſued out, which muſt bear Tefte on 
the Day ct the Return of the firſt, and there muſt be 15 Days inclu- 
Jive between the Teffe of the firſt and the Return of the Alias; now the 
Court was moved to fer aſide a Judgment obtained againſt the Bail upon 
2 Scire Facias's brought againſt them, becauſe ir did not appear that the 
Judgment was had on the Return of 2 Nihils, and it was referred to 
the Maſter to examine this Matter. 8 Mod. 227. Hill. 10 Geo. Andrews 
v. Harper. 5 1 =: FE ors 

9. It the fir/t Sci. Fa. againſt the Bail bears Teſte the ſume Day on 
which the Ca. Sa. is returnable it is good; tor in many Caſes the Law 
takes Notice of the Fraction of a Day, and here it thall be took that 
the Ca. Sa. was returned before the Sci. Fa. was ſued out, which might 
very well be, tho' both were on the ſame Day. 2 Ld. Raym. Rep. 
1567, 1568. Paſch. 3 Geo. 2. Stewart & al v. Smith & al' 5 


(W) Remedy for the Bail; and Stay of Proceedings. 
e In what Caſes. 


1. M HE Bail cannot join in a Writ of Error to reverſe the Fudgment a Cro. C 481. 
I gainſt the Principal, and alſo the other Fudgment againſt the Bail pl. 4 8. C. 
but the Bail alone ſhall have Error to reverſe the judgment againit them- *8'<<4, that 


5 2 ; the Bail can- 
ſelves, and the Principal another Writ to reverſe the firſt Judgment. nt allion 
And a Writ brought by the Bail to reverſe the iſt and 2d Judgment was E:ror in the 
Held ill. Jo. 396. pl. 4. Mich. 13 Car. B. R. South v. Griffith. 8 
3 Judment, 

nor take Advantage of any Error therein; and that if the Writ of Error had been brought tor Error 
only in the principal Judgment it had been clearly ill, but becauſe the Writ of Error funpoſts Er- 
ror in the principal Judgment, and alſo in the Judgment in the Scire Factas againſt the Bail, as alt 
in Redditione Executionis ſuperinde, Jones held that the Writ of Error will lic for that part, and hal! 
be void for the Reſidue. But Berkly and Croke (Brampſton being abſent) were of Opinion that the 


Writ was ill, and ſhould abate in all, becauſe it is grounded on the firſt Judgment, and alto won rhe 


Judginent in the Sci. Fa, and ſo couplirg them together all is void; but it the Bail in their Wirit of 
Error had recited the firſt Judgment, (as of Neceſſity they muſt make Mention thereof and the 2d 
Judgment in the Sci Fa. ald alleged Error in that Judgment, and in the Execution thereof C0, it ha 
been well enough | | | 
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488 Bail. 

2. Judgment on a Sci. Fa. againſt the Bail, who Lrought a Writ of 

Error as well upon the Fudgment againſt the Principal, as upon the Fudg- 
ment on the Sci. Fa. but it was quaſhed, becauſe they were not Parties 
to the original Judgment. 5 Mod: 397. Paſch. 10 W. 3. Atwood v. 
Duell. PD 

3. It was ruled per Holt Ch. J. that the ancient Courſe was, that a 

Bail Bond coul not be put in a Suit till a Rule was had to amerce the She- 

riff, tor not having the Body at the Return of the Writ ; and the Courſe 

now is to ſtay Proceedings on the Bail Bond, if there ts no Return of a 

Cepi Corpus. 3 Salk. 56. pl, 4. 

4. It one who becomes Bail has a Warrant of Attorney to indemnify him, 
yet he cannot enter it up, and take out Execution upon it, till ſome Pro- 
ceſs is gone out upon the Bail Bond, whereby he has an Injury done him. 
11 Mod. 2. pl. 5. Paſch. 1 Ann. B. R. 


3 Salk. 55 5. There ought not to be a Stay of Proceedings on a Bail-bond upon 


ado wg bringing Principal, Intereſt, and Coſts into Court. Alter Notice of Trial, 
2.7 unleſs it be brought in ſuch Time as the Plaintiff may nor be delay'd of 
his Trial; per Cur. 6 Mod. 25. Mich. 2 Ann. B. R. Butler v. Rolfe. 


S. C. Ibid 6. If the Defendants in the Scire Facias will confeſs Fudgment, and 


129. Paſch. L enter into a Rule to pay the Debt, or to deliver up the Principal within 4 


9 Geo, Wa 


jer's Caſe, Days after the Judgment ſhall be affirmed, in ſuch Caſe the Proceedings 
which ſays, on the Sci. Fa. ſhould be ſtayed. 8 Mod. 130. cites it as reſolved, 


the Court Eaſter 8 Geo. Myer v. Arthur. 


was moved | | 

to ſtay Proceedings on a Sci. Fa. brought againſt the Bail, there being a Mrit of Error depending in the 
Exchequer Chamber; and the Ch. J. was of Opinion, that the like Rule ſhould be made in this Caſe 
as in the Caſe of Myer v. Arthur. Tis true, the Plaintiff in the Sci. Fa is ro have Judgment im- 
mediately againſt the Bail, but be is tied up from ſuing out Execution until 4 Days after the Judgment ſbal! 


be affirmed, and then on Non-payment of the Debt, or not rendring the Principal, he is at Liberty to 


take out Execution, and by this Means Expences would be ſaved on both Sides. 


Like Motion 7. A Motion to ſtay Proceedings in an Action of Deli on a Recog ni- 


granted ac- gance, becauſe a Writ of Error was brought upon the original Judgment. 


—_ The Court were unanimous that the Plaintiff might proceed to Judgment, | 
Plaintif but Execution to ſtay till the Error was determined. Rep. ot Pract. in 

ſhould ob- C. B. 24. Trin. 9 Geo. 1. Covert v. Allen. i 

tain Judg- „„ „ 5 „V 

ment, he Bail cannot render the Principal. Rep. of Pract. in C. B Hill. 8 Geo. 2. Newman v. But- 
terworth. | | | | ; 


8. A Motion to ſtay Proceedings on the Bail-bond. The Caſe was, 
one H. being Defendant in the original Action was arreſted on a Teftatum 
Capias into Suffolk out of London, and by Miſtake the Bail was taken, aud 
filed with the Filazer of Suffolk, bur ſhould have been filed with the Fila- 
zer of London. The Court held the Proceedings on the Bail-bond re- 
gular, and would not ſtay them, but upon Pay ment ot Coſts, and the 
Defendant's giving the Plaintiff Judgment on the Bond to the Sheriff, 

to ſtand as a Security for the Plaintiff's Debt, and the original Defen- 
dant's accepting a Declaration, and pleading thereto, and taking No- 
tice of Trial after Term; but the Detendant not conſenting to theſe 
Terms, no Rule was made. Rep. of Pract. in C. B. 44. Paſch. 1 Geo. 2. 
Wicking & al v. Cockſedge. 55 3 5 

9. Proceedings on the Bail- bond were ſtay'd, the Plaintiff having declar'd 
in the original Action, and thereby had concluded himſelf. Rep. of 
Pract. in C. B. 81. Mich. 6 Geo. 2. N 


(X) How 


. 


Bail, 


r 


„ 


(X) How and when the Bail are diſcharged. 


I. IN Præcipe quod reddat free were received by Rever/ion by Default of 
Tenant for Life, and found Surety, and after at the Venire Facias 
returned, by Iſſue joined by them, the one of the three was dead, and 
vet the Iſſue and the Suiety remained. Br. Surmiſe, pl. 21. cites 19 


E 44 


2. If a Man e arrefted in London &c. and finds Surety, and after re- Br. Proce- 
moves the Body and the Cauſe by Writ of Privilege, and is diſmiſs'd, the cendo, pl. 


Sureties are diſcharged. Br. Surety, pl. 28. 5 11 a 
3. Contra if the Plaintiff cbtains Procedendo, becauſe the Detendant did Br. Proce- 


not prove his Cauſe of Privilege; for there in Effect he was always Pri- dendo, pl. 

ſoner to the Franchiſe ; contra where he is once diſmiſs'd. Ibid. Pa 
4. Whether a Releaſe to the Bail, on a Sci. Fa. brought againſt them, oO 

is a Diſcharge of the Principal? Cur. adviſare vult. Cro. E. 890. Trin. 

44 Eliz. B. R. Blofield v. Grymes. 5 l 


5 


5. The Plaintiff, by Covin and Practice with the Principal, would 


charge the Bail and tree the Principal, and therefore the Bail was by the - 
Court diſcharged. Bulft. 43. Mich. 8 Jac. Weſtley v. Brown. 


6. T. A. Senior, being arreſted in London, and ſued there in Debt upon an 


Obligation, was removed by Hab. Corp. into B. R. and put in Bail, 1 


the Obligee did not declare againſt him, but declared againſt T. A. Funior, 


(who was alſo bound in that Bond) and had Fidgment, no Bail being led; 
and upon a Writ of Error brought, this was allign'd tor Error; then 


J. S. moved that the fame Bail might be filed tor T. Junior, which was 
denied by the Court; and now there being 3 Terms paſs'd lince the Bill 
was put in for T. the Elder. J. S. moved that he might be at Liberty to 


declare againſt him; but that was likewiſe denied, becauſe every Plain- 


tiff ought to proceed by the Rule of the Court, within 3 Terms after 


Special Bail filed; therefore it was ruled that the Bail ſhould be taken 


olf the File, and the De fendant ſhould not anſwer. Cro. J. 620. (bis) 


pl. 11. Mich. 18 Jac. 1. B. R. Aſhfield v. King. 190 5 
7. B. was Bai! tor 6 Perſons, againſt whom the Plaintiff got Judg- 2 Lev. 197. 


ment, and 2 were taken in Execution. Adjudged that till all the Prin- S. C. and 


(ipals are in Execution, the Bail is not diſcharged ; tor the Law expects udgment 


. S A» 2 * 4 
a compleat Satisfaction. 2 Mod. 312. Trin. 30 Car, 2. B. R. Aſtry v. Fl 


Ballard. Niſi &c. — 
| . 5 2 Jo 75. 
Aſtry v. Palfryman, Bail for Ballard, S. C. but 8. P. does not appear. Vent. 315. 9, C. adjorna- 


tur; but adds that Judgment was for the Plaintiff. 


3. ANrit of Error on the Judgment againſt the Principal is zo Super- 
{cers to the Proceedings againſt the Bail, though when the firft Judg- 
ment is reverſed the other tails. Agreed per Cur. 2 Show. 85. pl. 73. 


Hill. 31 & 32 Car. 2. B. R. Anon. 


9. An Infant was Bail, and taken in Executicn at little more than 20 


Years of Age, but was diſcharged after full Proof ot his Non-age; 


but the Court held it a Matter of Diſcretion to Bail him or not, he being 
in Execution; but if he had brought his Audita Lrercla before he hail 
been taken in Execution, he muſt have a Superſedeas of Courſe. Carth. 
278. Trin. 5 W. & M. in B. R. Loyd v. Ogle, and Loyd v. Eagle. 

10. Where a Man is admitted to Bail, he is by Intendment ot Law This was 
in their Cuſtody ; but w hen he is zaken from the Bail Ly IH Preceſs of B. Bail for Ap» 
R. they are diſcharg'd ; per Ch. ]. but per 3 juſt. contra, that they are not * 
diſchaiged till the Commuttitur enter d; tor tho' he is committed on a Con- t hi Guo 
viction on an Information, the Bail on a Motion in this Court may have Rehaviour. 


him brought up at any Lime, and render'd back again in Diſcharge of bid. 


themſelves. 8 Mod. 195. Mich. 10 Geo. t. The Ring v. the Bul ol. 
Stud Wick. 
on 15 Butke 
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11. Bankruptcy in the Principal ſhall not avoid a Fug ment regularly 
obtain'd ggainf/t the Bail, tho? rhe Principal, if taken in Execution, thould 
have been diſcharged on producing a Certificate according to 5 Geo. 24. 

6 Geo. 22. per Cur. 8 Mod. 348. Paſch. 11 Geo. 1, Heavylide v. 
Davis. . 


5 (Y) Diſcharged by Death of the Principal. 


2 Le. 101. I. IN a Sci. Fac. againſt the Bail they pleaded the Death of the Princi- 
pl. 123. pal on the Day of the Fudgment; the Court held they might plead it, 
aero becauſe in ſuch Caſe they cannot have a Writ of Error to reverſe the 
Springe, Judgment. Cro. E. 199. pl. 20. Mich. 32 & 33 Eliz. B. R. Warter 
8: G. The: V. Perry. 


Plea was, 


that the Principal died before Judgment; and all the Juſtices (præter Wray) held the Plea not good, 
becauſe it is a Sarmiſe againſt the Judgment; for Judgment cannot be given againſt a dead Man; but per 


- / 


Wray, the ſame is Error in Fact, and of ſuch Error the Party may have Advantage in this Court; but 
it was ruled that the Defendants ſhould be ſworn that their Plea was true. | 


2. The Plaintiff recovered in Debt in B. R. and immediately upon the 
awarding a Ca. Sa, the Defendant died; it was a Quere it in ſuch Caſe 
an Action of Debt lieth againſt the Special Bail; the Executors having 

nothing, a Scire Fac. doth not lie againſt rhe Bail; and in C. B. the 

Court was divided in that Cale Godb. 354. pl. 450. Trin. 21 Jac. E. 

RK. Anon. 


Hutt. 47. 3. The Bond was that if the Deſcendant be convicted in the ſaid Aion, 


Sub v. . and does not pay the ſaid Condemuatica or render his Body to Priſon, that 

C4 that he would pay the Debt. In Scire Facias againſt the Bail, he pleaded 
ad judged . . . 

accordingly. that before any Ca. Sa. ſued, the Deſendant died, and Judgment was 

Win.61. given againſt. the Plaintiff; but Hobart was at one Time againſt tne 

62. 8 C. ad- Judgment when it was moved, becaute he rook it that the Defendunt in 

eee the original Action, ought in convenient Time after the Judgment, to 


ſee Prece- : . g a 
dents.— have offered himſelf, or that otherwiſe the Recognizance was torteited ; 


Godb. 354. but the 3 other Juſtices e contra, becauſe rhe Statute is in the disjunc- | 


pl. 450. A- tive, viz. to render his Body to Priſon, or to pay, and the one b 

Death of the Party, being the Act of God, beconies impollible, and 
be S. C. the this before any Capias ſued, which is a Demand in Law, hie is di- 
Court di- charged, and after wards on View ot Precedents adjudged tor tue Ball. 


vided. Jo. 29. pl. 1. Paſch. 21 Jac. B. R. Sparrow v. Sowgare. 
If he dies 4. If the Principal dies before the Return of the Capias, 1 
after the Re- diſcharged ; but if he dies after the Return ot the C d Hes; 
turn of Nan the Return of the Sci. Fa. they are not diſcharged, tor tr + 


eſt Inventus as it were but a Writ of Grace; Per Cur. Freem.. Rep. ; 


nizance. is Trin, 1673. in Caſe of Menate v. Coltlo. 


forfeited. 3 Salk. 57. pl. 9. Anon. 


5. A Bail Bond is entered into to appear the 1/} Day ol. 19 
Term; the Defendant dies the 10th of Nov. and the 12th Nov. » (19.7 

is alſſigued over, and ſued; and upon a Motion the Suit wi: ich, 
paying of Colts, tor the Pluintiſf was at no Damage upon the Do oat” 
not appearing the firit Day of the Term, tor it he had appe. -. 
filed Bail, the Plaintiff could not have tried his Cauſe tha 
that rhe Defendant dying within the Term, the Bail ought ((e 
on the Bail Bond, as il they had been put in Court to the“ 
be diſcharged. 2 L.P.R. 254 

6 The Principal died before the Return of the ſceond Se 
the Bil, and alter a Capias returned aguintt the Principal, 


#77 'd 
. 
\ » © 
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urged that ſince the Bail would have been diſcharged by rendring the 
Principal at any Time before the zd Sci. Fa. returned, and that they 
were now deprived of that Advantage by the A# of Gd, it were but 
reaſonable to diſcharge them; bur per Cur. it cannot be, for it is In- 
dulgence to allow a Render after a Capias returned in Diſcharge of 
them; and their Recognizance is forfeited upon the Capias returned onamnſt 
the Principal, and the Court will only diſcharge the Bail after, where 
they render, but not where they cannot; but the Death of the Part 

before a Capias returned, had been a good Plea to the Sci. Fa. and fo 
was the Rule, 12 Mod. 601. Anon. 

7. Sci. Fac. againſt the Bail, who pleaded that the Principal died be- The Riaſof 
fore the Return of the Capias &c. and upon a ſpecial Demurrer, this was # me, 
adjudged ill, for it h be that he died before the Return of any Ca- 5 3 

pias, that it may appear he was nor alive at the Return of the firſt e 
Capias, for if he was, the Recognizance 1s forfeited. 3 Salk. 57. pl. Capias ſud 
10. HII. Y W. 3. B. R. King v. Sharp. oy AKON 
cauſe the Principal had Election either to pay the Money, or to render his Body to Priſon, and hę 
laſt is become impoſſible by the Act of God. 2 Salk. 57. pl 11. 


8. The Plea of the Death of the Principal before the Return of the 
Capias is good, bur the pleading his Death generally without confintag it 
to ſome Time is not good; Per Pratt. J. 10 Mod. 306. Paſch. 1 Geo. I. 

9. In Action upon the Recognizance of the Bail, they pleaded the But fer- 
Death of the Principal ante Emanationem Brevis; Parker Ch. J. hel 2 1 on 
this an immateral Plea ; for Death betore the iſfulng out of the Capias is co. 
Death before the Return of it; but if it be found that the Principal agai: , Paſt, 
did not die before the iſſuing out of the Capias, it is plainly nothing h Geo. 1. | 
to the Purpoſe, tor notwithſtanding this he may die betore the Return : Me F-08 


:lared har 


of it; and the others being of the lame Opinion the Plaintitf would have thô' upon 
had his Judgment, had not another Objection been ſtarted. 10 Mod. the firſt 
267). 269. Mich. 1 Geo. 1. B. R. Weddall v. Joccar. Argument 


| + 0 he chought 
the Plea naught, yet that now he was ſomewhat doubtful, 10 Mod. 306, 


10. One 7. S. was arreſted at the Suit of H. the Plaintiff, and S. the De- 
fendant became Bail to the Sheriff for the Appearance of the ſaid T. S. at 
the Return of the Writ; but bejore any further Proceedings H. died, yet his 
Attorney took out an Aſſigumeut of the Bail Bond, and proceeded to Fudg- 
ment and Execution againſt the Bail; and now the Court was moved to 
ſer alide theſe Proceedings as irreguler, and the Matter being ſo report- 
ed by the Mafter, they were jet alide. 8 Mod. 240. Paſch. 10 Geo. 

Hutchidſon v. Smith. 


11. The Principal died ter a Ca. Sa. returned, but łebre tis Return of Ibid. ſays a 


the 2d Sci. Fa. the Bail are chargeable, becauſe it was their Omiſhon Motion 8 
that they did not ſurrender him, he being alive at the Return of the t, . 8 


Ca. Sa. 2 Ld. Raym. Rep. 1452. Mich. 1726. Parry v. Berry. Behalt of the 


- : : N | Bail, and 
was denied for the fame Reaſon. Mich, 1 Geo. 2. B. R. Glyn v. Yats;. | 
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See (B) pl (Z) Diſcharged by Render of the Principal. 


1. Man condemned in Debt tenders himſelf to the Court, and prays 
his Sureties may be diſcharged, and the Plaintiff was demanded, 
for the Court ſaid he may elect either his Body, or to take his Goods in 
Execution, but by this offer the Sureties were diſcharged. Cro. E. pl. 22. 
Pl. 3. Mich. 25 Eliz. C. B. Anon. | 
Goldsb. 3s 2. After Judgment againſt the Principal, he came into Court and ren- 
- 1 15 Joes Lered himſelf, and praycd that the Court in Diſcharge of his Bail would re- 
not appear, £0rd his Render, which was granted; and the Court demanded of the 
Plaintiff, whether he would have Execution of the Body, who repli- 
ed he would nor, thereupon the Court awarded that the Sureties be diſ- 
charged. Le. 58. pl. 74. Paſch. 2g Eliz. C. B. Full vood v. Full- 
wood. 355 = 1 
Adjudged 3. Upon a Capias againſt the Principal after a Judgment in Debt, 
1 and Non. Inventus returned, a Hi. Fa. was awarded againſt the Bail, 
tus is return- which was returned Nihil ; and upon à 2d Sci. Fa. againſt them, the 
upon a Ca. Principal was brought in, and the Bail prayed thal he might be in Exe- 
Sa. againſt ecution; but the Court ordered it to be obſerved as a Rule, that if a 
= 1 ver che CA. Sa. be awarded returnable the next Term, whereon Nihil is returned, 
Pen the Principal thall never afterwards render himſelf in their Diſcharge; 
receive a but if it be returnable de Die in Diem, then the Body might be brought 
Render. 3 in upon the firſt Sci. Fa. and that there ſhall be 15 Days between the 
' Tefte and Return of the Scire Facias, fo that there may be convenient 
Time to ſeek the Principal. Cro. Eliz. 138. Hill. 42 Eliz. B. R. Ali- 
ſon v. Diſton. „ 3 
4. The Render ought to be i the Court where the Fudgment is; Per 
Cur. Cro. J. 98. pl. 27. Mich. 3 Jac. B. R. in Caſe ot Hargrave v. 
Rogers. DE re 
5 The Plaintiff by Practice with the Principal would charge the Bail, 
and diſcharge the Principal upon Oath (the Practice being very flagrant 
and both Principal and Bail being in Execution, the Bail firſt, and at- 
terwards the Principal) the Bail was diſcharged by the Court. 1 Bulſt. 
43. Mich. 8 Jac. Weſtley v. Brown. Co 
2 Bulſt. 68. 6. If the Principal after Judgment renders himſelf in Diſcharge of his 
Higgens v. Bail, it is ſtill at the Election of the Plaintiff” to take out Execution either 
CRAIG, againſt him or his Bail; but if he takes the Bail, tho' he has not full 
er en, Satisfaction, he ſhall never afterwards charge the Principal. Cro. J. 
agreed that 320. Paſch. 10 Jac. 1. B. R. Higgen's Caſe. 
it the Bail 8 | 
be once taken in Execution, the Plaintiff ſhall never after have Execution for any Part againſt the 
Principal. e . | | ang 


Roll Rep. . After Judgment againſt the Principal a Ca Ca. iſſued againſt him, 
23 which was returned; but before it was filed a Sci. Fa. iſſued againſt the 
8. P. does Bail. One of them brought an Action againſt the Principal, and he being 
not appear. raten upon the Proceſs, and brought into Court, the Bail prayed that he 
might be deliver d in Execution for the Debt upon the Judgment, which 
Was done accordingly, and the Plaintiff was inforced by the Court ot 
Neceſſity to pray the Body of the Principal to be committed in Execu- 
tion for his Debt. 2 Bulſt. 260, 261. Mich. 12 Jac. Duport v. Wild- 

ooſe. 
3 Bulſt. 191. S 8. Scire Facias againſt the Bail on a Recognizance acknowledged 
S. C. ſays according to the Stat. 3 Jac. cap. 8. tor Errors brought in Actions ot 


NE Debt. The Detendant p/caded in Br, that after the Writ of Error allow'd, 
110 | and 
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| 

| 

and before any Default, the Principal render'd his Body in Execution. Ad- againſt the . [ 
| 


— 


judged per tor. Cur. a good Bar, becauſe the Principal, who is the Plain. bal in 
tiff in the Writ of Error, may renger his Body in Execution, and ſo ex- hae = 
cuſe the Bail. Mo. 853. pl. 1165. Trin. 14 Jac. Auſtin v. Monk. -x 4 


4 -- 
* o 
- — 


ror in Cam, 

| 5 | | 1 Scace. and 

gave Bail according to the Stat. 3 Fac. to proſecute <vith Effect. The IJ vit <vai returnable 3d Feb. and on 
the 12th of Feb. a Sci. Fa. was brought againſt the Bail on the Writ of Error, who pleaded that it wat 
returnable 3 Feb. and that on the 2d of Feb. the Principal came here into Court, and render'd himſelf in Diſ= 
charge of the Bail, and by Order of the Court <vas committed to the Harſhalſea, and yet remains there in Exe- 
cation. The whole Court agreed that the Plea is not good; bur per Coke, it ought to be that in eadem f 
Curia reddidit ſe, & per eandem Curiam commiſſns; for the Court ought to commit him, and rendring him- | 
elf is not ſufficient, unleſs committed per Curiam in Execution, which cannot be in this Caſe, becauſe 

it appears the 2d Day of Feb. which is Candlemaſs- Day, is not Dies Juridicus; and Haughton J]. agreed, 
and that the being in Priſon without a Render and Commitment by the Court, is void; and therefore 
Judgment for the Plaintiff. —Cro. J. 402. S. C. adjudg'd accordingly that it is no Plea ; for this Ma- 
nucaption is not to render his Body, but to pay the Deb: adjudged, which is grounded upon the Statute 
of 3 Jac. cap. S. that for the avoiding D-lays in Executions, the Party who ſues a Writ of Error in 
Debt ſhall pay the Debt, or find Sureties to pay the Debt, otherwiſe there ſhall not be any Stay of Exe- 
cution, wherefore it was not ſufficient ro render the Body; but he ought to pay the Debt, or his Sure- 
ties for him, and not to let him to Bail, and to render himſelf when he will. Roll Rep 392, 393. | 
pl. 13 S. C. and Coke Ch. J. and Haughton J. held accordingly that tho* he be in Priſon, yet if it be | 
without Render and Commitment, all is void; and Judgment was given for this Default in Pleading for | 
the Plaintift. S. C. cited Poph. 186. and that the Plea was adjudged ill, the Render being pleaded 
to be on a Dies non Juridicus, | 
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9. In Scire Facias againſt the Bail, he pleaded that the Principal red- Hob. 210. | | 
didit fe, and ruled a good Plea, and that it ſhall be tried by the Re- pl. 26:. © 
cord; and it the Attorney for the Plaintiy be not in Court when he renders Welby v. 


cipal on ſuch a Day render'd himſelf, and was committed in Execution in der appears 
Diſcharge of his Bail. The Plaintiff replied that the Principal was a , 1 
; : | . 7 : | aulent, tho 
Servant attending upon the Duke of L. a Lord in Parliament, and that it it has the 
was fraudulently agreed between the ſaid Principal and his Bail that he outward 
 thould render himſelf in Time of Parliament, that he might be diſcharged by Shew of a 
Privilege, which was done accordingly. Upon Demurrer it was doubted e 22 
. 8 © Bas at ſhould 
by Ley Ch. J. and Doderidge (abſentibus reliquis) whether the Bail was not gi. 
liable; tor the Principal may ſurrender himſelf before or after Judg- charge the 
ment in Diſcharge of his Bail; and Doderidge ſaid that the Pleading oy, as if 
had been ttronger if it had been alleged, that before he render'd himſelf nc $358 
Dy” . 3 3 | , | previous A- 
there was an Iutent to be deliver d by Privilege, ſo to defrand the Plaintiff, greement to 
aud thai after he eloign'd himſelf, ſo that he could not be taken. Palm. 275. ler him 
Hil}, 19 jac. B. R. Pinchback v. Buckworth. 5 0h 
| | | he while he 
thould remain in Cuſtody of the Tipſtaft; per Cur. 7 Mod. 47. Mich. 1 Arn, B. R. in Cate of Good- 
win v. Hilton. 5 f 


11. There is a Difference between Mauucaptors, which are, that the 
Party fhall appear at the Day; tor there the Court will not excuſe them 
to bring the Party in betore the Day; bur in Caſe of Bail they may dit- 
charge themſelves, if they bring the Defendant's Body into Court at 
any Time before the Return of the 2d Sci. Fa. againſt the Defendant; 
for when one goes upon Bail, it is intended that he is, not withſtanding 
that, in Cuſtodia Mareſchalli; per Doderidge. Quod nota. Godb. 349. 
pl. 433. Trin. 21 Jac. B. R. in Caſe of Gorge v. Lane. 
12. A 2d Sci. Fa. iſſued againſt the Bail. They pleaned Nut tic! Re- Palm. 302. 
cord, and afterwards brought the Principal into Court, aud pray'd that hu >. C. accors- 
might be in Execution, and they diſcharged. Agreed by the juſtices and 8 
Clerks, that it he had been brought in either betore or upon the Return 
of the ad Sci. Fa. that he ſhould be in Execution, and they diſcharg'd; 
bur ſince they had pleaded to the 24 Sci. Fa, the Court contt mot — 
| | 6 K £ pe 
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Principal fairly, tho' not ſtri 


—ͤ——ñ— 


* 


aw | a 1 


Ball 


pel the Plaintiff in the Action to take him in Execution. 2 Roll Nep. 
367. Mich. 21 Jac. B. R. Cope v. Doughty. 5 
The Defen- 13. The Principal cannot render himſsi out of Conrt to the Marſhal in 


woe => pci Diſcharge of his Bail; tor none but a Judge can diſcharge the Bail ; bur 
ve a Bail- in Court he may render himſelf to the Marſhal well enough. Sty. 330, 


nd to the 331. Trin. 1652. Child v. Lenthall. | 


| Sheriff, and | 


before the Day he renderd himſelf to the Marſhal. Per Cur. This may be recorded, and it ſhall be a good 
Bar to the Action brought upon the Bail-bond ; but the uſual Way is to put in Bail before a judge, 
and afterwards for the Defendant to render himſelf in Diſcharge of his Bail, and to get his Bail- piece 
to be filed, and diſcharged upon Record. 2 L. P. R. 254. 


14. B. was Bail for 6 Perſons, againſt whom the Defendant got Judg- 
ment. It was agreed that if 5 had ſurrender'd themſelves, yer the Bail 
had been liable. 2 Mod. 312. Trin. 30 Car. 2. B. R. in Caſe of Aſtry 
v. Ballard. | 

165. It was moved that the Bail, upon his producing the Principal, 
might be relieved againſt the Bail-bond, tho' a Term had interver d. 
Afton ſaid the Practice had been both Ways, according to the Circum- 
ſtances. Holt, Gregory, and Ey res held that Proceedings ſhould ſtay 
on the Bail-bond ; but Dolben ſaid he never knew it done where a Term 
or Aſſiſes interven d; whereupon the Court agreed that they would nor 
relieve the Bail in ſuch Caſes for the future. Comb. 217). Mich. 5 W. 

& M. in B. R. Anon. . 8 „„ aw 

16. If the Defendant Reddidit ſe in Diſcharge of his Bail, the Bail- 
piece ſhould be marł d, otherwiſe the Plaintiff may proceed againſt the 

Bail. Comb. 263. Trin. 6 W. & M. in B. R. Anon. 

After Judg- 17. A. ſued B. in 3 Actions, and he gave Bail to each Action. The Plain- 

ment againſt i recover d in all, and then the Defendant render d himſelf, and one of the 


the Princi- . | Y | 
_ he cen. Bail enterd an Exoneretur on the Bail-piece, but the reſt did not. Per Cur. 


dier d bimſelf the Render is a Diſcharge in Poſſe as to all; but nor compleat and ac- 


before the tual as to all, till an Exoneretur is enter'd upon all. x Salk. 98. pl. z. 
Return of the paſch. 8 W. z. B. R. Williams v. Williams. 


Ca. Sa. but | 


did not give the Plaintiff Notice of it, nor get the Bail-piece diſcharged, and the Plaintiff proceeds to Judg- 


ment againſt the Bail upon a Sci. Fa. and the Court would not relieve them upon a Motion, becauſe no 


Exoneretur was enter'd, but put them to their Audita Querela, 1 Salk. 101. pl. 14. Trin. 12 W. z. 


B R. Lyell v. Galletly. 


It is the Practice of the Court, that the Bail are not diſcharged without entring an Exoneretur on the | 


Bail-piece, on Notice given of the Surrender; but if the Defendant did not give Norice, it is an Irregu- 


larity which will not be * * by the Court without paying Coſts; but if the Bail ſurrender'd the 
ly _— they ought to be favour'd, and are indulged by the Court to 
r 


ſurrender him at any Time before the Return of the 2d Sci. Fa, 8 Mod. 281, 282. Trin. 10 Geo. in 


Caſe of Wild v. Harding. 


18. Two Actions were brought againſt the ſame Perſon, and the ſame Per- 
ſens were Bail in both. Per Cur. a Reddidit ſe in one Action is a Diſcharge 
of the Bail in the other alſo. 12 Mod. 99. Trin. 8 W. 3. Williams 
v. Batter. 5 . 5 ies 
19. If one ſurrenders in Diſcharge of Bail before Recognizance forfeited, 
he need not give Notice to the Plaintiff, but it may be pleaded to the Sci. 
Fac. againſt the Bail; hut where a Capias is gone, and a Non eft inventus 
returned, whereby he forfeits his Recognizance, it he would ask a Fa- 
vour of the Court, he ought to give Notice; per Holt Ch. J. 12 Mod. 
236. Mich. 10 W. 3. Anon. * 

S. P. be- 20. Bail apon a Writ ꝙ Error cannot diſcharge himſelf upon ſurren- 
cauſe they qring his Principal. 12 Mod. 319. Mich. 11 W. z. Shoot v. Higgs. 


are bound 3 ä 
that he ſhall proſecute his Writ of Error with Effect, or pay the Money, if Judgment be affirmed. 3 


l 


21. 


inquire how the Court of C. B. was, for they mutt guide themſelves hereby in this Caſe. 6 Mod. 


Bail. 495 


21. Upon Non eft Inventus returned on the Capias againſt the Princi- Debt upon a 


pal, the Bail's Recognizance in Striftneſs of Law is torteited ; bur if . © 
the Detendant renders himſelf before the Return of the Alias Sci. Fa. againſt in CE 
the Bail, the Court will ſtay Proceedings, bur inſtead of a Sci. Fa. the broug!:t in 


— 


Plaintiff brought Debt againſ# the Bail upon their Recopnizances, who B. K. It was 


pleaded a Render before the Return of the Latitat ; Per Cur. tho' this is oed de 


. 2 + have th 
not pleadable, yet che Court will allow a Render as well on an Action Acton air. 


ot Debt as on a Sci. Fa. and that at any Time before the Return of charge, for 
the Latitat. 1 Salk. 1o1. pl. 13. Hill. 11 W. 3. B. R. Anon. that rac De- 


SR : fendant+ had 
ſurrendered the Principal even before the Action commenced, and now by a Rule of Court here, if 


Debt be brought upon a Recognizance of this Court, the Defendant has 8 Days in full Term to »+- 
der the Principal, whereby the Defendants have now equal Advantage in Cate of Debt ad > 
upon a Recognizance, To which it was anſwered by Dee, that tho that be a Rule in ggg 
is no ſuch Rule in C. B. and this being upon a Recognizance of C. B. we muſt do in i:: 
done there if the Action were brougut there; and ſo ſaid the whole Court, that he 


ſame Sauce here as in C. B. and formerly they would not ſuffer an Action ufo Recog + - 


Court, becauſe of the greater Miſchief it would be to the Defendant than a Sei. Fa but Ir 


tion was always well maintainable, and ſo no Rule is in Avoidance of that Miſchict It was Low 1 


- 3-9 


133. Paſch. 3 Ann. B. K. 


22. Upon the reddidit ſe the Bail are diſcharged, even upon the rea- By Cour* of 


didit ſe before a Judge, but the Principal thereupon is not in Execu- "© 


; . 2-5 55 . 5 p If h 
tion, till the Plaintiſf has made his Election to have him in Execution, .,, ,. Ny 


and upon ſuch Election there is a Committitur entered in the Book of zy made b 
the Office, and the Entry muſt mention it to be at the Requeſt of the th defen- 


Plaintiff, and all this is ſuppoſed to be in Court; Per Holt Ch. * 12 dant's Attor= 


ney with all 
convenient 
. | pe 5 1 3 | Speed in a 
Book to be kept for that Purpoſe in the Office of B. R. tothe Intent the Plaintiff may know how to pro- 
c=ed ; that is, to charge the Party in Execution, or to take a Fi. Fa. or other Writ. That by the 
late Rule of Court, beſides this Entry, there muſt be 2 Days Notice to the Plaintiff's Attorney before 
a Commirtitur can be entred, or a Diſcharge upon the Bail-piece. 7 Mod. 98. Mich. 1 Ann. B. R. in 
Caſe of Goodwin v. Hilton. 8 . l 


Mod. 584. Mich. 13 W. 3. Watſon v. Sutton. 


23. Ball ſhall have eight Days in full Term, after Return of Proceſs 
againg the Principal, to render. 12 Mod. 650. Hill. 13 W. 3. Smith 


v. Oxbring. 


24. Ir was offered at the Bar, to have been ruled in the Caſe of Lee v. 


Anipe, That the Principal ought to be two Days in Cuſtody, before an Kn- 


try ſhould be made of a Reddidit fe. 7 Mod. 77). Mich. 1 Ann. B. R. in 


Caſe of Good win v. Hilton. 
25. Per Holt, the Reddidit ſe cannot be entered upon the Bail Piece, 


tor the Scire Facias is grounded upon that, and the Reddidir fe would 


deſtroy it; but the Remedy of a Bail is upon an Audita. Ouerela to be 
grounded on the Reddidit ſe. 7 Mod. 77. Mich. 1 Ann. B. R. in Caſe of 
Coodwin v. Hilton. £ = ” 

26. Upon bringing the Bail Piece to the Secondary of the Office, and 


giving him Satisfaction that the Principal rendered beſore, or upon the 


Return of the ſecond Sci. Fa. he will give you a Diſcharge or Super ſedeas 
of the Sci. Fa. Per Holt Ch. J. 7 Mod. 44. Trin. 1 Ann. Anon. 

27. The Defendant in an Inditiment in B. R. and being batled liketviſo 
in an Action in C. B. rendered himſelf to the Fleet, in Diſcharge of his 
Bail to the Action, and removed himſelf by Habeas Corpus to the King's 
Bench, and eſcaped ; upon Motion of the Bail to the Indictment that their 
Recognances might not be eſtreated, for that he was taken out of rheir 
Cuſtody by Commitment to the Marſhall, it was denied; tor they might 
have had him committed in Diſcharge of themſelves. 1 Salk. 105. pl. 
9. Trin. 1 Ann. B. R. Anon. 


- 
—  — — — oe 7 


496 


ä 


Rep of 


9th of May. 


Manning v. Turner. 


28. 1 Ann: S. 2. cap. 6. If a Priſoner be taken on an Eſcape- Warrant, 
and committed to the County-Gaol, his Bail may charge him in Caftody there, 
by a Writ to the Sheriff, and it ſhall be deemed a f. . Render. 
29. And the Sheriff ſball return ſuch Writ Sc. on Pain of 50 l. | 
30. It was agreed that the Courſe of Render is, upon Reddidit [+ 
figned by the Fudge, to get a Ceriificate from the Clerk of the Papers to the 
Maſter of the Office, which is his Warrant to enter a Diſcharge upon the 
Bail- piece; bur ſuch Certificate does not make the Reddidir ſe better or 
worſe. 7 Mod. 98. Mich. i Ann. B. R. in Caſe of Goodwin v. 
Hilton. | 
31. If the Bail ſurrender the Principal at or before the Return of the 24 
Sci. Fa. it is good, tho the Plaintiff has not immediate Notice of it; but 
if he is at any further Charge for want of Notice, the Principal ſhall not be 
diſcharged without paying it. 6 Mod. 238. Mich. 3 Ann. B. R. Anon, 
32. It at any Time after the Return of the Capias the Bail ſurrenders the 
Principal at a Fudge's Chamber, and thereupon he is committed to a Tip... 
ſtaff, and eſcapes, or is reſcued, this is not a good Surrender, becauſe ir 
is an Indulgence to the Bail to accept it after the Return of a Capias, 
and upon ſuch a Surrender he ought to be 2 Days in the Cuſtody of the Mar- 


pal to make it good; bur it is otherwiſe if the Bail ſurrenders him before 
or at the Return of the Capias, becauſe thar is Matter of Right. 6 Mod. 
238. Mich. 3 Ann. B. R. Anon. 


33. The Principal ſurrender d himſelf the 2d of May, and Nitice was 
given to the Plaintiff*s Attorney. The Surrender was before Fuſtice Tracy on 


_ the mth of May, and 2 Days afterwards before Fuſtice Powis ; the Bail-piece 


was diſcharged on the 4th of May, and the 2d Sci. Fa. was returnable on the 
The Plaintiff*s Attorney took the Bail-piece from the Fudge's 
Chamber, and kept it for a conſiderable Time. There was not 15 Days be- 


| tween the Teſte and Return of the 2d Sci. Fa. neither was it 4 Days in the 


Office. On this Report by the Maſter, ro whom a Reference was made, 
the Judgment was ſet aſide. 1o Mod. 28 1. Trin. 10 Geo. in Caſe of 


36. The Defendant was bailed before a Fudge by one Perſon, who ſur- 
rendered him to the Fleet Priſon. The Plaintiſf ſerved the Sheriff with a 
Rule to bring in the Body. On Motion to ſtay Proceedings againſt the 


Sheriff, a Queſtion aroſe, whether one Perſon only being Bail, the Ren- 


der was effectual or not? And the Court held, that it was not, and re- 


fuſed to ſtay Proceedings againſt the Sheriff; but afterwards 2 Bail be- 


ing put in and juſtified, Proceedings were ftayed againſt him on Payment 
of Coſts. Plaintiff inſiſted, that he had been delayed of a Trial, and 
that the Bail ought to be bound for the Debt, and were too late to ren- 
der, but Curia e contra, becauſe the Plaintiff had proceeded againſt 


the Sheriff as before, and not upon the Bail-bond. Barnes's Notes in 


C. B. 46, 47. Paſch. 6 Geo. 2. Steward v. Biſhop. Sh 
37. The B. Kaden was ſurrcadered by his Bail to B. R. Priſon inſtead 
2. Fleet, by Miſtake ; he was afterwards ſurrendered rightly, and the 
ail moved to ſtay Proceedings upon the Bail-bond. A Rule was made 
to ſhew Cauſe, Which was atterwards diſcharged upon hearing Counſel _ 


on both Sides, the Plaintiff having been delayed of a Trial. Barnes's 


Notes in C. B. 52. Paſch. ) Geo. 2. Low v. Ravell. 
38. In an Action upon a Bail-bond, the Defendant pleaded Comperuit ad 
Diem. Iſſue was joined on Nul tiel Record, and at the Day given for 


| Defendant to bring the Record of the Appearance into Court, the Detendant 


produced a Record of Bail and Surrender thereupon, but one Perſon only 

being Bail, it was looked upon as no Bail, and Plaintift had Judgment. 

Barnes's Notes in C. B. 171. Mich. 8 Geo. 2. Smith v. Randall, 
39. The Court ordered e Hour of the Day, or true Time of the De- 


Pract. in Yendant's Surrender, to be entred by the Filazer, in order that it might ap- 


Pear 


- © „„ 


= TT. 


„ rr 


pear whether the Surrender was made before or after the Rifing of the Curt. C. B. 129. 
Barnes's Notes in C. B 61. Hill. 9 Geo. 2. Ling v. W oodyer, and cites S. C. accord- Int 
the Caſe of Maſon v. Bruce, Trin. / & 8 Geo. 2. "oy | 0 IE 
40. Motion to ſet aſide Execution againſt the Bail, it appeared that ö 
the Detendant was rendered, and the fame entred in the Fudge's Book, 
but not in the Bail. piece as uſual, the ſame having been taken away by the 
Plaimtiff*s Attorney, ſo that the Render could not be entred thereon. 
The Court held the Render to be good, and ordered the Executions to 
be ſer aſide, with Colts. Rep. of Pract. in C. B. 123. Mich. 9 Geo. 2. 
Knight v. Winter. | 
41. Moved to vacate a Render, becauſe the Defendant would not pa MJ 
the Fees, which were not demanded till after the Render made, Cites 2 Keb. 
2. that it is not a complete Surrender till it be entred on Record. Or- 
dered, that the Entry of the Render in the Judge's Book be ſtruck out. 
Rep. of Pract. in C. B. 131. Trin. 10 Geo. 2. Huckle v. Ambroſe, 
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(A. a) Of the Bail's rendring the Principal. At what Af 
„ Time. N 5 


1. A FT ER a Capias againſt the Principal returned Non eft Inventus, 
— and a Sci. Fa. againſt the Bail returned Nihil, and a 2d. Sci. Fa. 
awarded, and then he brought in a Principal; And per Popham, it may 
be very well, unleſs the firſt be returned warned, and Judgment given 
thereon for the Sci. Fa. otherwiſe it would be to little Purpoſe ; where- 

tore the Principal was received. Cro. J. 109. Hill. 3 Jac. B. R. Hill. 
v. Saundetord. 55 e „ 
2. After Writ of Error the Bail cannot render the Principal. Hob. 116. 
pl. 142. Paſch. 14 Jac. Wickſtead v. Bradſhaw. B 
3. The Plaintiff, Ambaſſador tor his Maſter the King of Spain, reco- 3 Bulſt. 182. 
vered in an Action upon the Caſe; the Defendant brought Error and te- 80 1 1 fir A 
moved the Record, and then pon the 29. Scire Facias the Bail brought in ND ML 
the Body of the Defendant. Reſolved, that the removing of the Re- hil, and the 
cord did not fo ſtop the Court that they could not accept of the Body ancient 
of the Defendant in Execution; and alſo that che Body might be accept- Uſage be ing 


ed only upon the firſt Scire Facias, and not upon the 2d. but the Clerks e Prag. 


ſaid, chat it was otherwiſe in Popham's Time. Mo. 850. pl. 1156. Paſch, ol upon the 
14 Jac. B. R. Don Serviente de Acune v. Gifford. wy 1 Fa. 
e Lo | ie the Court 

3 | diſallowed the bringing him in on the 2d Sci Fa.— Roll Rep. 371. pl. 24 S. C. and by Coke zrid 

Haughton, the Writ of Error ſhall not ſtay the Sci. Fa. againft the Bail. | | 

Roll J. ſaid, that out of Indulgence to the Bail, it has been the Uſe of latter Times, that if the Bail 1 
« do bring in the Principal before the Return of the 2d Scire Facias, which was taken out againſt the Bail, '# 
e thereupon to diſcharge the Bail; but anciently it was not ſo, but it was then counted too late to bring A 
3 him in. Sty. 13 5. Mich. 24 Car. B. R. Quaterman's Caſe. | | „„ Ne | 
1 Before the tæro Scive Facias's returned the Bail may diſcharge themſelves by Render of the Principa) ; | 
, Per the Attorney General, and not denied by the Court. 7 Mod. 54. Mich. 1 Ann. B. R. in Caſe of 
9 Goodwin v. Hilton. — 8. P. agreed accordingly. 8 Mod. 131. Paſch. 9 Geo 1. ” ö 
The Practice of B. R. is, that where Judgment is obtained againſt the Principal, in ſuch Caſe the E 
4 Bail may ſurrender him at avy Time before the Return of the I ſt. Sci. Fa. wherr it is afterwards returned | 
Ty Sci. Feci, or at any time before the Return of the 2d. Sci. Fa. where two Nihils are returned. And it the | 
3X Plaintiff proceeds by Action of Debt on the Recognizance, the Bail may ſurrender the Principal with- | -+4 
* in 8 Days after the Return of the Writ, 8 Mod 340. Hill. 11 Geo. in Caſe of Strong v. How. 1 
a 4. In Debt, the Defendant was condemned, and his Bail would have Ibid, cites ; 
delivered him in Execution, but he had Protection during Parliament. _— | 

4 Upon Captas againſt him the Sheriff returned Non eſt Inventus. Scire \,hav 
* . Facias 


Cn ARE — —-— 


Defendant, 


— —ͤ — — 
2 Pro- Facias iſſued againſt che Bail, who brought in the Defendant, and prays 
tection, 


2 and ed that he be in Execution, and the Detendant was committed in Exe- 


ae rned cution. Litt. Rep. 194. Mich. 4 Car. C. B. Bag well's Caſe. 
Non eſt In- 


ventus, and a Sci. Fa. returned againſt the Bail, and before they pleaded they brought him in, and he 
was committed in Execution, | : 


If a Render 5. By the Courſe of C. B. the Court after Scire Facias returned re- 


— 88 ceives the Body; but in B. R. after Non eff Inventus returned, they 


will not permit the Bail to bring in the Detendant ; Per Harvey, and 
1 I Brownlow the chief Prothonotary; Nor y_ Imparlance, as the Report- 


the Bail may er ſays he underſtands. Litt. Rep. 194. Mich. 4 Car. C. B. in Bagwell's 
plead this in Cafe. | 
a Sci. Fa 1 | 
upon the Recognizance, or in Debt upon the Recognizance, for the Bail may plead all the ſame 
Pleas in Debt upon the Recognizance, that they may plead in Sci. Fa. upon the Recognizance ; but 
if Non eft Inventus be returned upon the Ca. Sa. the A of the Recognizance is broken, and a 
Render can never after be pleaded; nor would the Court heretofore accept ſuch a Render, cites * 3 Cro. 
38. Alyſon v. Byſton; But a great Miſchief accrued from this Practice; for than they ſued a Ca, 
85 returnable the next Day, ſo that the Bail had no Time to bring in the Body; to prevent which 
Miſchief, the Judges indulged the Bail ſo far as to permit them to render the Body upen the Retura 
of the firſt Sci. Fa if the Ca. Sa. was returnable de Die in Diem, Cites + 3 Cro. 618. But if the Ca. Sa, was 
returnable at the next Summonss then the Bail was held ſtrictly to render the Principal upon the Re- 
turn of the Ca. Sa. and not after, cites * 3 Cro. 738. But whenPopham was made Ch. |. he extended bis Fa- 
vour ſo far, as to admit a Render any Time before the Return of the 2d. Sci. Fa. or upon the 2d. Sedente Curia; 
but this was diſallowed, cites || 3 Bulft. 182. Mo. $50. the Spaniſh Ambaſſador v. Gittord. But the Prac- 
tice in B. R. has continued, and is now uſed as Popham had eſtabliſhed it; ſo that they always admit a 
Render upon the Return of the 2d. Scire Facias ſedente Curia, or any time before. So if Sci. Feci be 
returned upon the firſt Sci. Fa. then the Render muſt be upon that Return; but all the Admitrances of 


theſe Renders are Ex gratia Curie, and not Ex merito Juſtitiz ; for the Condition of the Recognizance 


is broken by the Non- render upon the Return of the Ca. Sa. and therefore theſe Renders can never be 


pleaded, but the Party muſt be relieved by Motion. It is ſaid, Litt. Rep. 194. that by the Courſe of C. B. 


a Render may be made after the Return of the Sci. Fa. but the Court now doubred of that, and Cook 


Ch. Prothonotary ſaid, that the Practice was always contrary. But Powell J. ſaid he remembered, 


that Mr. J. Twiſden cited a Caſe in B. R. where the Render was made upon the Day of the Return of 


| the 2d Sci. Fa. but it was at a Judge's Chamber after the Court was up, and that Render was diſallowed. 
But Treby Ch. J. ſaid, that it ſeemed to be a good Render. And Cook Ch Prothonotary certified to 


the Court, that ſuch Renders had been frequently allowed; and a Rule was made to ſtay Proceedings 


upon the Sci. Fa, Ld. Raym. Rep. 156, 159. Hill $8 & 9 W. 3. C. B. in Caſe of Wilmore v. Clerk 
and Howard. | 9 9 


* See (Z) pl. 3. Aliſon v. Diſton, S. C. 
I Sce (B) pl. 4. Walmſley v. Havand, S. C. 
See ſupra, pl. 3. Don Serviente D'acune v. Giffard, S. C. 


6. The Court was moved, that the Pail to an Action might be dit- 
charged, becauſe they had now brought in the Principal, and ir was bu 
one Day after the Return of the Writ; but Roll Ch. J. anſwered, that it 
may not be, becauſe they come in upon the Return of the 24. Stire Fa- 

cias. Sty. 425. Mich. 1654. Barker v. Weſton, 
- _ 443- 7. Debt upon Bond conditioned, that J. F. ſhall appear coram Fuftici- 
Ludlos ariis apud Weſtm. &c. The Defendant pleaded, that before the Day ot Ap- 
S. C. adjudg- pearance he did render himſelf &c. Upon a Demurrer it was obje&ted, 
ed for the that it was ill; for where the Condition of a Bond is for Appearance at a 
Day certain, if he appear before it is not good. But the Ch. J. held, 


Haley * that if the Foy renders himſelf to the Officer before the Day of Appear- 


Ludlow, ance, he is to e that he appear at the Day, either by keeping him in 
S. C. and by Cuſtody, or letting him to Bail, and it he does not appear, it ſeems to 


2 ' be the Default of the Plaintiff who had his Body betore the Day of Ap- 


Jer nal pPearance. 3 Mod. 87. Mich. 1 Jac. 2. B. R. Pawley v. Ludlow. 
diſcharge the Bail; for the Body being rendered the Arreſt has its Effect. 


On a Motion 8. The Court will receive a Render upon the Return of the firſt Sci. 
to ſer aſide a 


32 Fa. againſt the Bail, and ſo they will pox the 24. Sci. Fa. ſo as it be dont 
on 


| Ju * —— — — — —— 9 — . ] ts oF OR A 


n the Day of the Return, cither /itting the Court, or afterwards at a fudge s made after 
Chamber; but tho' the Court does receive ſuch Renders in Favour of the Ve . of 
Bail, yet it is De mera Gratia, and not De Jure, and therefore the Halt OI 


* 


as declared 


cannot plead ſuch Render to a Sci. Fa. brought againſt them. 3 Salk. to be che O. 
56. pl. 8. | pinion of 


| FEWER 8 this Court 
of B. R. and ſettled as Law, that no Render was good unleſs made after the Riſing of the Court on 


the Appearance Day of the Sci. Fa. returned Scire Feci, or of the 2d. Sci. Fa. returned Nihil, and ſo all Ar- 
reſts made, and Proceſs ſerved, after the Riſing of the Court on the Return Day, are irregular. Rep! 
of Pract. in C. B. 53. Trin. 2 & 3 Geo. 2. Vandereſh & al' v. Waylet. 


Io. Debt on the Recognizance againſt the Bail, who had rende red 
the Principal before the Return of the Latitat againſt them. The Court 
were of Opinion that this is equivalent to a Render before the 
Return of che 2d Sci. Fa. when the Plaintiff proceeds that Way, and 
ruled to enter an Exoneretur on the Bail Piece notwithſtanding the Plea, 
Replication and Demurrer betore this Motion. Carth. 515. Trin. 9 W. 
3. B. R. Dodſon v. King. = 5 

11. At the End of Hill. Term 13 W. 3. Holt Ch. J. ſaid, that the 
Judges had made a Rule that if the Plaintiff in the original Action 
brings Debt againſt the Bail upon their Recognizance, % Bail ſhall 
have 8 Days after the Return of the Wrie to render the Principal; and if 
there are but 4 Days in the following Term aſter the Return of the Writ, 
he ſhall have 4 Days in the following Term, Ld. Raym. Rep. 721. Hill. 
13 W.3. in Caſe oft Milner v. Petit. 


12, Bail may render the Principal when they pleaſe, and may take The Princi- 


him up on a Sanda), and render him the next Day; per Cur. 6 Mod, - fa 
231. Mich, 3 Ann. B. R. Anon. e. Phe 
8 1 05 : pleaded. 
Agreed. 7 Mod. 85, Mich. 1 Ann. B. R. in Caſe of Hall v. Hill. 


13. The Court held, that in an Action of Debt upon a Recognizance the 
Bail have till the Ring of the Court on the Appearance-Day of the Writ to The Bail 


render the Defendant. Rep. of Pract. in C. B. 23. Mich. 8 Geo. 1. der the Prin- 


W right V. Dingley. cipal before 


3 | 3 | odr on the Ap- 
pearance- Day of the Return of the Action on the Recognizance, where Plaintiff proceeds that Way; or if the 


Proceedings againſt them be by Sci. Fa before or on the Appearance-Day of the Return of the Sci. Fa. 


fitting the Court in Caſe of a Sci. Feci return'd, or the Appearance-Day of the Return of the 2d Sci. Fa. 
ſitting the Court, in Caſe of 2 Nihils return'd. Barnes's Notes in C. B. 83. Paſch. 12 Geo. 2. in 
Caſe of Deriſley v. Deland. | ns | 


14. An Action of Debt was brought on the Recognizance againſt the Bail, 
the Writ was returnable the Efſoign-Day of the Term, and the Principal was 
ſurrender'd, and an Exoneretur enter'd on the Bail-piece the 14th Day of 

an. ſo it was moved that the Bail might be diſcharged, and they were 
_ diſcharged accordingly. 8 Mod. 340. Hill. 11 Geo. in Cale of Strong 
v. How. N 0 „ 

15. After Notice of a Writ of Error, the Plaintiff cannot take out a Ca- 

pias againſt the Principal in order to proceed againſt the Bail; and a 
Reſolution 4 Ann. to the contrary was thought per Raymond Ch. J. to 
be againſt Reaſon, Gibb, 175. Mich, 4 Geo. 2. B. R. Sweerapple v. 
Goodtellow. _ = TEE 3 

16. A Motion to diſcharge a Judge's Summons to flay Proceedings on a 
Bail-bond on a Suggeſtion that the Defendant had ſurrender'd himſelt 
in Diſcharge of his Bail. It appeared that Exception was taken to the 
Bail, and that the Render was made before Fuſtiſication, ſo that the ſame 
was irregular, and did not warrant the Suggeſtion in the Summons, 
wheretore the Court ſet the ſame aſide. Rep. ot Prat. in C. B. 58. Mich. 
4 Geo. 2. Gwinnell v. Procter. | 

By CB. a) Puniſh» 


Bail. b 


may ſurren-⸗ 
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(Ba.) Puniſhment of refuſing Bail, where it ought to be 
granted; or taking inſufficient Bail. 


Mo. 247. De BT upon the Statute 23 H. 6. tam quam &c. for that the Plain- 


pl 390. | tiff being arreſted in a Suit in the Court at Nottingham, and there 
the Mayor committed to Priſon, offer d ſufficient Bail to the Mayor, Keeper of the 


of Notting. ſaid Priſon, which Bail he refuſed to accept, and kept him in Priſon 
ham, S. contra formam Statuti. Upon Nil debet pleaded, the Plaintiff had a 
per Cur. ac- Verdict. It was moved in Arreſt, that the Statute of 18 Eliz. cap. 5. 
— that no Action ſhall be brought, [tor any Penalty on any Penal Starnte] 
104 — but by Information or Original Writ, and not otherwiſe; whereas this is 
Wideſton by Bill of Debt, and therefore Judgment was given for the Defendant, 
v. Clark, tho' it was urged that the Plaintiff here was the Party grieved. Cro. 


S. C. that c E. 16. pl. 36. Mich. 29 & 30 Eliz. B. R. Widdow v. Clerke. 


by reaſon © 

the Negative _ 3 5 f fg 5 
Words in the ſaid Stat. 18 Eliz. it was adjudged that the Action being by Bill, and not 44 Information 
or Original, Quod querens nil Capiat per Billam. —— Cited as adjudg'd accordingly in Caſe of Wood- 


ſon v. Clark, 8. C. Arg. 6 Rep. 19. b. in Gregorie's Caſe, ——S. C. cited by the Name of Winſton's 
Caſe, Sty. 381, 382. And Roll Ch. J. ſaid it does not appear whether the Stat. 18 Eliz. cap 5. intended 
to ouſt 3 N. of its Juriſdiction or not, but it is left at large in the Statute, and he thinks it an Original 
Action; and that Plat's Caſe is, that an Original Action may be by Bill; and he conceives that the 
Statute intended only to exclude inferior Courts, and the conſtant Courſe is, that the Party being in 


.  Cuftodia Mareſchalli, he may be proceeded againſt by Bill; and we will not ſuffer this Court to be ex- 
cluded from its Juriſdiction by obſcure Words in the Statute ; And in the principal Caſe there gave 


Judgment accordingly for the Plaintiff, Niſi. Paſch. 1653, Hill v. Dechair. 


2. In Falſe Impriſonment the Defendant juſtified under a Latitat. The 
Plaintiff in his Replication confeſs'd the Latitat; but farther ſet forth, that 
after the Arreſt, and before the Return of the Writ, he tender d ſufficient Bail, 
which the Defendant refuſed. Upon Iſſue join'd it was found for the 
Plaintiff, It was moved that tho' it is an Offence in the Defendant to 

_ refuſe Bail, yet it is not within the Statute 23 H. ö. cap. 10. becauſe a 
_ Sheriff's Bailiff is not an Officer intended in that Statute, and the Taking 

being by lawtul Proceſs, he could not be a Treſpaſſor ab Initio. Said 

per North Ch. J. if the Writ and Warrant are good, then the refuſing 
Bail is an Offence within the Stat. 23 H. 6. and a Special Action on tbe 

Caſe had been the . Remedy againſt the Sheriff, but not againſt the 

| Officer. 2 Mod. 31. Paſch. 2) Car. 2. C. B. Smith v. Hall. . 

Ld. Raym. 3. Where the Sheriff takes inſufficient Bail, and the Plaintiff will 


17 sp. dot accept them, he is liable to an Action as well as to Amerciaments; per 


by Holt Ch. Holt Ch. J. . Salk. 99. pl. 6. Hill. 10 W. 3. Erherick V. Cooper . 


olt Ch. J. ſaid it had been adjudged in Ch. J. Glin's Time, that if the Sheriff rakes inſufficient Bail, 
and has not the Party at the Return of the Writ, an Action would lie againſt him; but the contrary 
has been ſince held in C. B. Ir was indeed always agreed, that an Action <vould not lie for taking inſuffi - 


cient Bail; but it was not ſettled whether it would not lie for taking inſufficient Bail and not having the Par- 


zy at Return of the Writ ; for tho the Statute commands him to rake reaſonable Bail, yet if he has not 


the 1 ſhall be amerced, and the Statute does not exempt him from that. 6 Mod. 122. Hill. 2 


in Caſe of Grovenor v. Soame. 


4. If a Priſoner, that is baiPd by inſufficient Sareties, appears according to 
the Condition of the Recognizance, it ſeems that thoſe who admitted him 
to Bail are fate, inaſmuch as the End of the Law is anſwer'd, and the 


Appearance of the Priſoner as efſectually procured by ſuch Sureties as if 
they had been ever ſo ſufficient. 2 Hawk. Pl. C. 8g. cap. 15. S. 6. 


(C. 4) 


. 


= I 


(c. a) What Recovery againſt the Bail ſhall be a Dif: 
5 charge of the Principal. 8 8 


1 8 CIRE Facias to have Execution of Damages recovered, in 


D an Appeal the Defendant pleaded that after Judgment the Plain- 
tiff brought a Sci. Fa. againſt the Bail, and had Judgment and Execu- 
tion awarded againſt them; upon Demurrer this Was adjudged no Plea 
becauſe the Detendant did mor ſhew that the Plaintiff was arise by the 
Execution againſi the Bail, for he may always charge the Principal till 
- is ſatisfied. Cro. J. 549. pl. 9. Mich. 17 Jac. B. R. Freeman v. 

recman. 1 85 


(D. a) Declaration. 


1. E BT upon Recognizance entered into by the Bail, the Plaintiff 

declared that iu Mich. Term he had fudgment againſt their Prin- 
cipal, and that in Kaſter Term before the Defendants becaine Bail by Re- 
cognizance conditioned &c. in Placito Præd“; bur did mot ſet forth, that 


there was any Action pending in Faſt. Term; but per Cur. the common 


Form is ſo upon a Sci. Fa. againſt the Bail, and rhe like may be in an 
Action of Debt upon the Recognizance. 6 Mod. 159. Paſch. 3 Ann. B. 
R. Perkins v. Chaterton. „ „ 

2. In Debt upon a Recognizance of Bail, the Plaintiff had declared in 
the ſhort Manner now practiſed, without ſetting out the Condition of 


” 


che Recognizance ; the Court declared no Opinion, but ſeemed inclina- 
ble to think that the Condition of the Recognizance does not operate by De- 


teaſance, but in Part of the Recognizance itſelf, and that the Plaintiff 
ought to ſet out the Condition in his Declaration; and ordered the 


pPlaintiff to file the Record of the Recognizance, but gave him Li- 


berty to withdraw his former Declaration, and declare de Novo if he 


thought fit. Notes in C. B. 248, 249. Hill. 6 Geo. 2. Androven v. 


Batlen. oe 
3. Plaintiff declared on a Recognizance of Bail, without ſetting forth + 


the Condition, Defendant demurred generally. Court gave Judgment tor 


the Plaintiff; the Recognizance in the Declaration does not appear to 
be conditional, but abtolute; it conditional Defendant mignt have 


pleaded Nul Tiel Record. Notes in C. B. 246. Mich. 11 Geo. 2. Croſſe 


v. Porter. 


(E. a) Pleadings. In General. 


1. IT is no Plea tor the Bail to ſay that the Principal was arreſted at In Sc. 4 
- i - . 8 p 126+ (4. $5 
another Man's Suit, aud had to Priſon; tor which Reaton he could 3 THE 
f | | * 7; | ail, They - | 
not render him. Arg. 2 Mod. 28. cites 22 E. 4. 2). 1 
| | | 1 Dar that tie 
Plaintiff Jad arreſted the Principal in an inferior Court, Ly reaſon whereof they ccule not bring the Hudq int. 
Cart, This was adjudged no Plea ; for they might remove the Body with an Haves Cory ts com Ca 
| - 


502 Ball. 


 -w 
- — 


or pay the Condemnation- Money in the inferior Court, and fo diſcharge the Party from t | 
bring him into Court. Mo. 400. pl. 524. Paſch. 37 Eliz. B. R. Marſhall v. Vincent. hence, and 


Cro. J. 45. 2, Bail was given that A. upon 8 Days Warning, ſhall appear to At 
pl. 14. S. C. ion to be brought by B. for ſuch a Debt; and if A. ſhall be . the 


88 Suit, and not pay it, then the Bail would anſwer B. the Condemnation. B. 


accordingly, brought Action againſt A. in which A. was condemned, and did not pay, 
and Rule by reafon whereof B. brought Debt againſt the Bail upon the Recogni- 
was given zance, and ſer forth the Suit againſt A. and the Condemnation, and that 
that Judg- he had nor ſatisfied it; but ſhew'd not that A. had 8 Days Warning to 


t be en- 
wy 2 appear to the Action; and Fenner and Velverton held that he need not 


Defendant ; ſhew it; but Popham, Gawdy, and Williams were ot the contrary Opi- 


we" = nion ; for A. is an Eſtranger, and the Bail is bound only to anſwer ſuch 
"he Court Condemnation in ſuch Action only as ſhall be brought upon the 8 Days 


the Action Warning given; for that is the Ground of all, and there is no Reaſon 
was diſcon- that A. by his voluntary Appearance, without 8 Days Warning, ſhould 
ogy ray prejudice his Bail. Brownl. 85. Mich. 2 Jac. Hargrave v. Rogers. 

the Defen- is 

dant * to a new Aﬀtion———Yelv. 52. S. C. in totidem Verbis with Brown. Cro. J. gr. 
pl. 27. Mich. 3 Jac. S. C. ſays the Plaintiff replied that he gave Notice, and found for the Plaintiff; 
and that it was moved in Arreſt of Judgment, thar this Recoguizance was not well taken, it being be- 
fore an Action brought. But per Cur. it is the Courſe to take ſuch Recognizance where the Cauſe is 
removed by Hab. Corp and this Court ought to take Conuſance of the Courſe of the Court of C. B. but 
notwithſtanding that and ſeveral other Exceptions, the Plaintiff had Judgment. 


Ne 775-pl- z. In Sci. Fa. againſt the Bail, the Defendant pleaded, that the Prin- 

23 - = cipal was dead before the Sci. Ta. brought, Upon a Demurrer becauſe he 
8. 8 Sura did not allege when he died, nor that he died before the Capias brought againſt 
| Hutt. 47.— him, the Plea was held ill; per tot. Cur. Cro. J. 97. pl. 26. Mich. 3 
S. C. cited Jac, B. R. Williams v. Vaughan. „ . 
Poph. 186. 5 . 
———S5, C. cited Arg, 2 Mod. 28. —— Sty. 324. Arg. S. P. 


4. The Principal was in Exccution, and a Committitur entred, and after 
a Sci. Fa. was brought, and two Nihils returned againſt the Bail, and 
1 upon the Sci. Fa. and now they come and move to ſet it aſide, 
ut the Court would not, it being the Act of the Court, and the Party 
ſhould have come and pleaded it upon the Scire Facias. Skin. 120. pl. 16. 
Trin. 35 Car. 2. B. R. Anon. 1 VVß⸗• 
5. In Scire Facias againſt the Bail, they p/cad in Bar, that after Fudg- 
ment againſt the Principal a Ca. Sa. iſſued againſt him, dtrected to the She- 
riff of London, who returned Non eft Inventus, and thereupon a Teffatum 
Ca. Sa. iſſued againſt him to the Sheriff of Surry, upon which he was taken 
in Execution, and detained until the Plaintiff himſelf required the Sheriff to 
diſcharge him. Upon Demurrer it was adjudged tor the Plaintiff, tor the 
Replication only alleging that no ſuch Ca. Sa. iſſued to the Sheriff ot 
S. the Defendant ought not to have rejoined that ſuch Writ did iſſue, but 
ſhould have taken Iſſue thereon; tor his Rejoinder only affirms What he had 
betore alleged in his Plea in Bar, and ſo is only an Addition of ſuper- 
fluous Matter of Fact. 2 Lutw. 1269. Mich. 3 Jac. 2. Sparks v. Cole. 
6. Upon a 2d. Sci. Fa. return'd againſt the Bail they demurred, tor 
that there was a Variance between the Recognizance and the Record ot the 
Judgment, tor the Recognizance was, that the Defendants became Bail for 
the Principal at the Suit of the now Plaintiff, which muſt be intended a 
Suit in his own Right; but it appears by this Sci. Fa. that the Judg- 
ment was obtained by him in an Action of Debt as Adminiſtrator, and ſo 
not the ſame Action to which the Detendant was Bail; ſed non alluca- 
tur. 2 Lutw. 1279. Trin. 4 Jac. 2. C. B. Baxter v. Peach. 


=D 


Bail. 


— — —U—Ü—B— 


7. A Writ of Error depending on the principal udgient, here is no & P. and per 


Plea for the Bail; Per Holc Ch. J. Comb. 285. Trin. 6 W. & M. in B. 
R. Davenport v. Iſrael. 


the principal Judgment does not affect the Recognizance. Comb. 295. Mich. 6 W & 


Anon. 


Cur. itis no 
Plea ; for 
the Writ of 
Error upon 
M. in B. R. 


After Capias returned againſt the Principal, tho“ Vrit of Error be brought, yet Plaintiff ma proceed 


againſt the Bail; for the Writ of Error does not ſuperſede the Recogpnir ance; Per Cu 
Mich. 13 W. z. Dundee v. Petty. ad N 


8. H. being committed for Suſpicion of High Treaſon was bailed to ap- 
pear here the firſt Day of this Term, and now his Bail moved, that the Re- 
cognigauice might not be eftreated, alleging by Afidavits, that he was vio- 
lently taken out of his Honſe in the Night by a Party of French, and car- 
ried him into France. The Attorney General oppoſed it, and faid, it 
would be made appear this was done by his own Contrivance to avoid 
the Riſque of a Trial. Holt Ch. J. ſaid, that if it can be made out char 


12 Mod, 567 


he himſelf was conſenting, the Recognizance is forteited ; yet if we 
thould eſt reat it now, they will afterwards come and controvert it in 


the Exchequer, therefore the better Courſe is to award a Sci. Fa. againſt 
the Bail, whereupon the Merirs of the Cauſe will be finally determin- 


| ed; tor it will be a good Plea, if true. Comb, 385. Mich. 8 W. 3. 


B. R. Hunr's Caſe. 


9. In Debt upon a Bail-bond, the Defendant pleaded rhe Statute of 23 


Hl. 6. cap. 10. and ſhewed an Arreſt of a wrong Writ. The Plaintiff re- 


plied, and fſhewed the right Writ, and traverſed the wrong Writ. The De- 


fendant demurred ; and Exception was taken, that the Plaintiff ſhould 
not have traverſed the wrong Writ. Holt Ch. J. ſaid, the Plaintiff has 
no need to traverſe the wrong Writ, but only to reply the right Writ, and rely 
upon that; For it may be, there were rwo Writs, and the Deſendant 
might be arreſted by Virtue of a Writ returnable Die Martis &c. and 


then another Writ might come to the Sheriff returnable Die Mercurii, 


which coming to his Hands when the Detendant was in Cuſtody, a- 
mounts to an Arreſt in Law, and he might give a Bail-bond to appear 
upon it, therefore the Traverſe is not ſo good. But the Plaintiff had 


Judgment. Ex Relatione M'ri Jacob. Ld. Raym. Rep. 562. Paſch. 


12 W. 3. Anon. 5 
10. The Bail to the Action may plead an n/urions Cuntract, tho? he be 
not privy to it; Per Holt Ch. J. 12 Mod. 493. Paſch. 13 W. 3. Anon. 


11. In Debt on a Bail-bond, if the Defendant has put in Common Bail, 


He cannot plead that he has put in Common Bail, but Comperuit ad Di- 

1 for he muſt plead according to the Operation which Things have in 

Law. 1 Salk. 8. Mich. 6 Ann. B. R. in Caſe of Stroud v. Lady Ger- 
rard. 


12. In Aſſumpſit againſt Fliz, C. Defendant pleads in Abatement that 


her Name is Honoria and not Kliz. Plaintiff replies, that Iimpoſuit Common 


Bail by the Name of Eliz. and prays Judgment if foe ſpall ſay that her 


Name is not Eliz. And per Cur. the putting in of Bail is the Act of 


the Court, and not of the Party, and therefore cannot eſtop her; bur 
the Defendant appearing by that Name may eſtop herſelt, and Bai! is an 
Appearance as well as Bail, but then it ought to be pleaded as an Appear- 
ance if the Plaintiff will uſe it as an Eſtoppel. 1 Salk. 8. Mich 6 Ann. 
B. R. Stroud v., Lady Garand, 

13. Variance between the Sci. Fa. and the Recognizance of Bail cannot le 
affiened for Error, unleſs Oger of the Recognizance was demonded below, be- 
cauſe in ſuch Caſe the Recognizance is no Part of the Record before 


the Court; and the Court being of this Opinion gave Judgment tor the 


Delendanrt in Error, Niſi. 19 Mod. 444. Trin. 5 Geo. 1. B. R. Anon. 
14. Judg- 
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v. Paterſon, 


Payment 


Cro. E. 233. pl. 5. Paſch. 33 Eliz. C B. Brunkhorne's Caſe. 


Bail. 
S. P. and up- 14. Judgment was had „ the Principal, and a Sci. Facias was 
wy. __ brought againſt the Bail bomas K. by the Name of Fohn K. and af. 
the Princi ter 2 Nihils returned the Bail were taken in Execution. It was moved, 
pal and Bail that upon this the Bail be diſcharged, and ſo they were. 8 Mod. 113. 


leaded this Fj | 
fue * is Hill. 9 Geo. 1123. Atwood v. Beach 


ment; the Court were of Opinion, that the Bail could not pow this Miſnoſmer in Abatement tho' the 
Principal might, and ſo a Rule was made to anſwer over. 8 Mod. 289, 290. Trin. 10 Geo. 1, Addiſon 


PY 


But per Cur. if the Sci. Fa. had been returned Scire feci, they could not be diſcharged, becauſe they 
might have pleaded this Matter in Abatement. Ibid. 


1 (F. a) Pleadings. 
Payment. 
2 Le. 213.1. F Scire Facias the Bail pleaded that the Principal had paid the Con- 


pl Fg: 60 8.0 demnation Money to the Plaintiff, according to the Condition of the 


whole Court Recognigance; Per Cur. it was ruled no Plea without pleading Payment 
held it no of Record; for the Condition is, that the Defendant ſhall ſatisfy the 
Plea without Debt, or otherwiſe the Sureties would do it, which is to be underſtood 
alleging or Satisfaction of Record. Cro. E. 132. pl. 6. Paſch. 31 Eliz. B. R. Ord- 


Record; for WA V. P artet. 


if this ſhould 


be ſuffered, every Man ſhould be inforced to try his Action twice, and ſo the Plea was diſallowed. 
Bur the Recognizance was, that if the Principal was condemned, he ſhould pay the Debt 


within ſuch a Time or render his Body. A Sci. Fa, was brought 1 the Bail, who pleaded Pay- 


ment by the Principal before the Day in the Recognizance, this was held a good Plea without Specialty, 
for the Recognizance as to them was but as an Obligation with a Condition, upon which they might 
well plead Performance; but the Party in the Sci. Fa. upon this Recovery cannot plead it, except 
e ee be acknowledged on Record, for by nude Payment he ſhall not avoid Matter of Record. 


1 Mod. 24. 2. Scire Facias againſt the Bail, who phaded that before the Return a 


Birrel v. Capias was brought againſt the Principal, whereupon he was taken at H. 


Shaw, S. C. 


and the not Aud detained in Priſon, quouſque poſtea he paid the Money ; the Plaintiff re- 


ſaying where plied, Nor ſolvit ; the Detendants demurred, and the Plaintiff had Judg- 
was held ment, becauſe the Defendant did ut allege any Place where the Money | 


9 eee was paid. Vent. 49. Mich. 21 Car. 2. B. R. Peril v. Shaw. 


Upon a Writ of Error brought, the Bail entred into a Recegnizance, that if theJudgment is affirmed, to pay th 
Money ; a Sci. Fa. was brought on this Recognizance, and the Defendant pleaded Payment of the Alec- 


ney ; but the Plea was ruled to be ill for want of a Venue. Lev. 246. Trin. 2. Car. 2. B. R. Allen v 


Cutler— 2 Keb. 396. pl. 82. S. C. but S. P. does not appear. 


3 Keb. 349. z. Scire Facias againſt the Bail, who pleaded, that the Principal paid 


. 5 Bar- ; 3 bo @ . TS 
= is Pet the Debt ad Diem impetrationis Brevis, Upon Demurrer it was cHjected, 


5 C. ing * That it was ill, for it ought to have been pleaded to be paid before a Ca. 
the Court Sa. taken out, for, as it is, perhaps the Recognizance may be forfeited, but 


agreed the held to be well enough, and the Bail have Time to ſave theniſel ves be- 


lea af Pay-fore the Return of the 2d. Sci. Fa. Vent. 262. Mich. 26 Car. 2. B. R. 


befor 
che Sci Fa. Burfoot v. Peal. 


brought | 
might well be pleaded by the Bail, but in this Caſe, it being for a juſt Debt, the Court gave Leave to 
diſcontinue. | 8 ; TED 


4. In Sci. Fac. upon a Fudgment againſt the Principal jor 35 J. 6s. 8d. 
the Bail pleaded, that the Principal after the Fudgment paid the Plaintiff 
341. in Satisfaticn of the Debt due on the Judgment, which he accepted ; 
upon Demurrer it is adjudged ill, becauſe the Bail thall not plead Pay- 

ment 


Wy + 


Js 


4 Ann. Read v. Charnley. 


ſee Cauſe. Hob. 210. pl. 267. Mich. 15 Jac. C. B. Welby v. Cunning. 


\ 


— * 


= 8 


5 | | Bail. 05 


— I 


ment of a Jes Sum in Satisfaction atter the Money is become due. 2 
Lev. 212. Mich. 29 Car. 2. B. R. Holmes v. Brown. 3 

5. Bail pleads Payment before the Return of the 24 Sci. Fa. and ill; 
tor the Recognizance is broke before ſuing the iſt Sci. Fa. 12 Mod. 
112. Hill. 8 W. 3. Coniers v. Manucaptors of Rawlins. 

6. In Sci. Fa. upon the Recognizance, the Bail pleaded Payment by G. brought 
the Principal, before the Return of the 2d Sci. Fa. againſt the Bail, bur? e 
reſolved that the Plea was ill; becauſe in Striftnets of Law, the Re- Hetendant 
cognizance was forfeited by the ſuing our of the firſt Sci. Fa. againſt the as Bail to : 
Bail. Ld. Raym. Rep. 157. at the Bottom, cites it as Hill. 8 & 9g W. S. in an Ac- 


3. B. R. Conyers v Man and Rawlins. by the Pits: 
tiff G. againſt him in the Palace Court, wherein the Plaintiff obtained Judgment; and this Sci. Fa. was 
to ſhew Canſe why the Plaintiff ſnould not have Execution generally &c. The Detendant pleads Payment 
by the Principal, before the Return of the 2d Sci Fa. which was agreed to be a bad Plea, becauſe the 
Recognizance was forfeited by the Return of the 1ſt Sci. Fa. the Plaintiff demurrs, and adjudged 
that the Sci. Fa. ought abate. Ld. Raym. Rep. 216. Eaſt. 9 W. 3. Guilliam v. Hardy. 


7. A Recopnizance in an interior Court was, that the Defendant ſhall 
not withdraw nor abſent himſelf from the Execution of the Judgment ; Per 
Holt Ch. J. if the Defendant pays the Money, that is an Execution of 


the Judgment, and conſequently the Recognizance is performed; but 


if a Ca. Sa. be returned Non eſt Inventus, and the Money is not paid, then 
the Defendant hath withdrawn and abſented himſelf from the Execu- 
tion, and the Bail may plead Payment by the Principal; to which Po- 
well J. agreed, and judgment affirmed. 2 Ld. Raym. 1224, 1225. Hill. 285 


8. In Sci. Fa. the Bail pleaded in Bar that the Plaintiff, after Bail RT, if io 
in, and before Fudement, releaſed to him all Demands ; the Plaintiff de- Pl. 4 Paſch. 
murred, Gawdy and Popham held it to be no Bar, becauſe it was only x IT ; 
a Poſſibility; bur Clench and Fenner e contra, becauſe the Recogni- S. P. does 
zance was acknowledged before the Releaſe, and the Uncertainty reſts not appear — 
only upon the Condition thereof; & adjornatur. Mo. 469. pl. 672. Ibid. 579. 
Mich. 39 & 40 Eliz. Hoe v. Marſhall. 1 . 


(Repugnante Fenner) Judgment was given for the Plaintiff. —5 Rep. 70. b Paſch. 34 Eliz. Hoe's 


_ Caſe, S. C. adjudged no Bar. — Godsb. 166. pl. 98. S. C. adjudged accordingly. 


3 5 . 2 Render. 
9. In Sci. Fa. the Bail pleaded, that after the Judgment the Princi- CW 
pal came into Court and rendered himſelf in Diſcharge, but that the Plains In Scire Ra- 


tift refuſed to have him in Execution; the Plaintiff denied the rendring 5 againſt 


' bir rag : x . 2 ; the Bail, h 
himſelf. It was reſolved that the Plea was ill, tor the Bail being on pleads that ” 


Record, the Render of the Detendant to Priſon muſt be likewite of the Princi- 


| Record, and therefore the Bail ould have concluded this Plea Prout patet = 838 
per Recordum, and the other Nul Tiel Record. But the Reporter ſays erf. w 


fore Twiſ⸗ 


that his Opinion is, that tho' a Man thus refuſed to take the Defendant in den j. in 
Execution upon his yielding, and that entered on Record, yet he may Diſcharg- 


atter take him by Ca. Sa. lor it is but a forbearing for a Time, and not &. the En- 
1 | 1 3 try was, 
a Renouncing or a releating his own Act of Execution, when he ſhall 5 


fe in Exone- 

| | 3 | rationem a- 
nucaptori:m, hoc parat eſt verificare. Plaintiff demurred, for that it ſhould be pront patet per Recor- 
dum; Keeling J. ſaid, that tho'the Committitur is entred on Record, yet the Party is not eſtopped to 


fay, that the Principal is not in Priſon, and it ſhall be tried by the Country, and the Record 1s on! 


Evidence, and not concluſive, The Book ſays Quzre ; for there are Precedents of Entiics both way ; 
Sid. 216 pl, 19 rin. 16 Car. 2. Middleton v. Manucaptors of Silveſter 


6 N 10. Where 


Releaſe 


3. . C. 
& S. P. held 
ü | | 1 5 | | | 5 . accordingly 
by Gawdy and Popham ; but Fenner and Clench e contra, as in Mo. but that afterwards Clench (as 

the Reporter ſays he heard) changed his Opinion, and agreed with Popham and Gawdy, whereupon 


uod reddidit 


1 — 


rr Un e.eng 4G” D 


Bail. 


10. Where a Ca. Sa. againſt the Principal is returned Non eft Inventus, 
the Bail cannot plead a 133 but muſt be relieved upon a Motion; for 
the Admittances of all ſuch Renders are Ex Gratia Curiæ, and not Ex 
Merito Juſtitiæ; for the Condition of the Recognizance is broken by the 
Non-render upon the Return of the Ca. Sa. Ld. Raym. Rep. 156, 


RAD 157. Hill. 8 & 9 W. 3. Wilmore v. Clerk. 

As to the Pro- 

ceſs and Pro- 

ceedings. 11. In Error by the Bail it was aſſigned that Judgment was given 


LS againſt him, where No Capias was awarded againſt the Principal before 


- =—= the Sci. Fa. was awarded againſt him; it was held that the Writ of 


being ſhewn Error well lay for the Bail and the Judgment in the Sci. Fa. was reverſ- 
to the Court ed. Cro. E. 133. pl. 65. Mich. 41 & 42 Eliz. in Cam. Scacc. Price v. 


and that Price 
Bail was : | „ | 
taken, therefore prayed to be diſcharged; Wray J. ſaid,they ſhall be put to the Writ of Error, for being 


but Error in Proceſs we may reverſe our own Judgment. 4 Le. 36. pl. 99. Mich. 27 Eliz. B. R. Anon. 


cn. ena, 


— 


506 


12. A. brought Debt againſt D. and recovered in B. R. then D. brought 
Error in Cam. Scacc. and found Sureties to proſecute with Elfect; after- 
wards for not proſecuting &c. a Sci. Fa. was brought againſt the Plaintiff 
in Error, who appeared and was taken in Execution, and now a Sci. Fa. 
was brought againſt the Bail , it was moved that they were diſcharged 
by the Appearance of the Plaintiff in the Wric of Error; Per Coke, if 
this Bail upon the Writ of Error are of the Nature of Bail at Common 
 Lawin an Action, they are diſcharged, but it is otherwiſe if they are 
Bail for the Debt; but ordered this Matter to be pleaded, and then they 
would adviſe. Roll Rep. 361. pl. 13. Paſch. 14 Jac. B. R. Askew v. 

55 Downes. N 1 . : . 
Jo. 396. pl. 13. Error by the Bail of the principal Fudgment, and alſo of Fudgment 
© 1 - yo but upon the Sci. Fa. & redditione Executionis ſuperinde, and was affigned in 
not appear the Fudgment in the Sci. Fa. againit the Bail was, hat no Capias was award- 

TE e againſt the Principal; all the Judges, except Hobart, held that it is 
all one in B. R. and C. B. that a Capias ought to be againſt the Prin- 
cipal, and returned Non eſt Inventus, otherwiſe no Sci. Fa. ought to 
be againſt the Bail; for if the Principal be taken on the Capias or he 
renders himſelf, no Execution ought to be againſt the Bail. Cro. C. 481. 
pl. 4. Mich. 13 Car. B. R. South v. Griffith. . | 3 

14. A Sci. Fa. was brought againit the Bail for the Plaintiff in Error, 
who pleaded, that the Plaintiff in Error did not proſecute it with Effect; 
the Plaintiff in the Sci. Fa. replied Proteſtando, that he did not proſe- 
cute the Writ of Error with Eſlect, Pro placito, that the Fudgment was 
affirmed by the Fuſtices of C. B. and the Barons De Gradu de la Coife, & 
hoc 2 eft verificare per Recordum; the Defendants demurred, be- 
cauſe it was not alledged that 6 were preſent when the Fudgment was af- 
firmed, which is expreſly required by the 2) Eliz. cap. 8. ſed non 
allocatur; for the Defendants ſhould then have pleaded Nul Tiel Record, 
for if there were not fix their Proceedings were coram non Judice. 

Vent. 75. Paſch. 22 Car. 2. B. R. Barret v. Milward. „ 

15. In Sci. Fa. by Adminiſtrator, the Bail pleaded that the Teſtator did 
not ſue out any Capias againſt the Principal, and does not ſay that neither 
the Inteſtate nor e Tal did ; tor it the Adminiſtrator did, it 1s well 
enough; the Ld. Ch. J. ſaid, that perhaps this Prima Facie may be good, 

and 1t the Adminiſtrator has ſued out any Capias it may come properly 
on his Part to allege it. Freem. Rep. 338. pl. 418. Trin. 1673. Menate 

v. Coltlo. is 

16. Sci. Fa. againſt the Bail of H. they pleaded zhat the Original was 
laid in the County of York, in which Action ſo laid, there was no fudgment 
againſt H. but that the Fudgment upon which this Sci. Fa. was brought was 

had againſt the ſaid H. on an Action laid in the Connty qt the City of oO 
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&c. and ſo the Bail not liable. The Prothonotary being asked in- 


formed the Court, that tho' by the Courſe of the Court the Plaintiff 


might declare in other Courts againſt the ſame Parties, and the Judg- 


ment would be good, yer by ſuch Variation of the County, the Bail is 
diſcharged, and not liable to the Damages in the new Declaration, and 
NN was given for the Detendant. 3 Lev. 235. Trin. 1 Jac. 2. C. B. 

ates v. Plantin. . 

17. Sci. Fa. againſt the Bail, upon a Recognizance conditioned, that 
if Fudgment ſhould be had againſt the Principal that he fhould pay the Mo- 
ney, or render his Body to Priſon ; the Plaintiff ſer forth that he had re- 
covered &c. bur that the Principal did not pay the Money or render 
himſelt; the Bail pleaded, that there was no Declaration delivered again 


the Plaintiff had Judgment; tor tho' by the Courſe ot the Court, it 


the Detendant lie in Priſon two whole Terms, without any Declaration 
againſt him, he may be diſcharged by a Rule, yet if a Declaration be Plaintiff de- 
alterwards delivered, and judgment thereon, tis good, and the Bail 
will be liable. 2 Vent. 143. Hill. 1 & 2 W. & M. C. B. Dod v. Dawſon. 


by Default, and a Sci. Fa. being brought againſt the Bail, they pleaded that there was n 


The Defen- 
dant before 


Declaration 
delivered ob- 
tained an 


1/4 Injunfion, 
the Principal within two Terms after the Recognizance ; upon Demurrer 


evkich after 

everal Terms 
was di ſſolved, 
and then the 


livers his 
Declaration, 
and had 
Judgment 


o Declaration 


delivered within two Terms after the Action commenced; but the Court upon Demurrer held the 
Bail liable in Cafe the Plaintiff declares ſoon after the Injunction diſſolved. 3 Mod. 274. Hill. 1 W. 


& M. in B. R. Doe v. Dawſon. | 


18. In Sci. Fa. againſt Bail, the Defendant pleaded that no Capias iſ- 


0 ſued againſt Principal; the Plaintiff rephed, that a Writ of Error was 
ſued, and therefore he could not ſue a Capias &c. the Defendant demurs; and 


per Powell ſuſtice, Error upon the Principal Judgment is no Bar to 


binder the ſuing of a Capias in order to charge the Bail, and it was 


ſo adjudged in this Court very lately; Judgment tor the Detendant. Ld. 


Raym. Rep. 342, 343. Paſch. 10 W. 3. Ward v. Bendall. 


19. M. and W. were Bail for J. S. at the Suit of R. who obtained a 
JuGgment for 2001. M. died, and a Sire Facias was brong ht ag ainſt his 
{&ecutrix and W. the other Bail. Alter wards a 2d Sci. Fa. liſued, and 2 


Nihils returned. Judgment by Default was againſt W. The Executrix 
protefando that ſpe had fuliy adminiſier d, and had nor Affets pleaded in 


Bar that there «was no Ca. Sa. againſt the Principal before the firſt Sci. Fa. 


Plaintiff replied that he did proſecute a Ca. Sa. againit the Principal, return- 


able Craft. Trin. upon which the Sheriff returned Non eft inventus. The De- 


feudaut proteſtaudio that the Replication was inſuſficient, rejorned that the 


(a. Sa. was deliver'd to the Sheriff after Craft. Trin. and after the 1ſt Scire 


Fxias ined &c. and traverſed that it was deliver'd to the Sheriff at an 
iim bejure the Retura thereof. Upon Demurrer it was adjudged that 


the Zradeiſe of the Time was not material; tor if the Writ is actually our, 


and the Sheriff makes a Warrant before it is deliver'd to him, it is legal. 


2 Lutw. 1283. Mich. 10 W. 3. C. B. Redman v. Idle. 


20. Sci. Fa. againſt the Bail, who pleaded that there was 10 Ca. $4. 


againſt the Principal. The Plaintiff replied, and ſet forth a Ca. Ha. and 


Non eſt inventus returned; but it appeared that it was teſted a Near after 
the Fudement, and no Sci. Fa. appearing it muſt be accounted illegal; 
but per Holt Ch. * the Want ot a Sci. Fa. previous to a Ca. Sa. after a 
Year, is but Error, ot which the Bail cannot take Advantage. 6 Mod, 
304. Mich. 3 Ann. B. R. Cholmley v. Veale. | 


the Judgment, and adjudged for the Plain 


21. In Sci. Fa. the Plaintiff declared that he had recovered againſt R. 
and the Defendants became Bail that he ſhould either pay &c. or renter Hiiu— 
ſelf to the Priſon Mareſchalli Mareſchal/ue notre &c. Upon Oyer the 
. | Recige 

8 


Cholmond- 
ey v. Beal- 
ing, S. C. 
luys the 
Writ was 
ſu d ont 2 
Years wfrer 


. S Wy 
PIP 
+» ii4as 


2 Ld. Reym. 
Rep. 1096. 
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or a; welt And the Court held that the Judgment ſhould be reverſed. 
upon tbe prin- 2. Mich. 32 & 33 Eliz. B. R. Thacker v. Damport. 5 


Bail. MA ” 


Recognizance was, that R. ſhould pay &c. or render himſelf to the Priſon 
Mareſchalli Mareſc halſia Domine Regine coram ipſa &c. Then they 
leaded that there was no Ca. Sa. returned againſt the Principal. The 
laintiff replied that there was a Ca. Sa. returned Cc. and ſet it forth. On 
Demurrer it was objected, that there was Variance between that Writ and 
the Recognizance ; tor the Writ and Declaration was, that the Defen- 
_ dant in the Original Action ſhould render himſelf Priſoner to the Mar- 
ſhal MareſchaP noſtræ; and the Recognizance was to the Marſhal Mare/- 
chal Dominæ Reginæ; but adjudged, that this being a Sci. Fa. upon a Re- 
cognizance of Bail taken in B. R. the Marſhal muft be intended the Marſhal 
of this Court, and not of the Priſon of the Palace. 2 Salk. 602. pl. 12. 
| Trin. 4 Ann. B. R. Ball v. Ruſſell. 5 
2 Salk. 602. 22. In Sci. Fa. againſt the Bail it was objected, that it appear'd by 
— _ C. the Capias ſer out in the Replication that there were hut 5 Days between 
nel the Tefte and Return of it; whereas every Capias ſued out againit the 
Principal, in order to charge the Bail, ought to have 8 Days between the 
Teſte and Return, and ought to be 4 Days in the Sheriff 's Office; which 
the Court agreed to; but ſaid it was only an Irregularity in Proceeding, 
and therefore the Defendants ſhould have moved the Court to have them ſet 
aſide for the Irregularity ; bur in Point of Law the Ch. J. ſaid, Proceſs in 
the Court may be made returnable de Die in Diem, eſpecially Proceſs 
which goes into Middleſex. Ld. Raym. Rep. 1177. Trin. 4 Ann. B. R. 
FRAN in Caſe of Ball v. Ruſſel. „ 
Error in Fudg- 7 | 


cordingly. 


ment againſt 
the Principal. 


CVS 23. Judgment was enter'd againſt the Principal thus, Ideo videtur 
Judgment 2 that the Plaintiff ſhould recover his Debt &c. Whereupon a 


= _— * Sci. Fa. was brou ght againſt the Bail, and a good Judgment againſt them. 


- againſt the They brought a Writ of Error to reverſe the Judgment againſt them, 


Bail, who becauſe Fudgment was enter d againſt them before a good Fudgment was en- 


brou bt 2 | o . . . 5 > 6.0 .* + 1 . 5 
Wit of K, ter d againſt the Principal; for Videtur Juſticiariis &c. is r 


cipal Fudg- 3 | ** | 
ment as upon the Judgment in the Sci. Fa. but it was quaſh'd, becauſe they were not Parties to the Origi- 


nal Judgment. 5 Mod. 39). Paſch. 10 W. 3. Atwood v. Duell. 


(G. a) In Criminal Caſes. 


INE indicted and found Guilty of the Death of a Man by Miſad- 
8 venture, As by caſting a Stone over a Houſe, and by Chance kill- 
ing a Man, Woman, or Child, is not bailable. Coke ct Bail &c. cap. 
5. cites 3 E. 3. Corone 354. os 

2. So it one indicted be found Guilty of the Death of a Man Se defen- 
dendo, he ought not by Law to be bail'd; tor according to Bracton's 
Rule, Inveniuntur Culpabiles, Coke of Bail &c. cap. 5 
3. One indicted of Conſpiracy, viz. That he with others conſpired 
falſely to indit? another of Murder or Felony, by Means whereot he was 
indicted, and afterwards convicted, ſhall not be bail'd. Coke ot Bail 
&c. cap. 5. and ſays that this was the Reſolution of all the Judges, upon 
the Queſtion demanded by K ing E. 3. himſelf, as appears 27 Al. 1. 

4. One indicted for Burglary may be bail'd. Coke of Bail &c. cap. 5. 
cites 29 Aſſ. 44. 1 5 

1 | 5. One 


1C 


— . 


Bail. 
5. One iudicted or appeal d ot Kubbery may be ball d. Coke of Bail 2 
&c. cap. 5. cites 44 E. 3. 3. 


6. One indicted or appeal'd of Rape may be bail'd; yet that was no 


Felony at Common Law ill the Stat. Weſtm. 2. cap. 34. Coke of Bail 
&c cap. 5. cites 44 E. 3. 38. | 
7. Appeal in B. R. againit R. for fealing 8 Pigs, and it was awarded 


that the Defendant thall remain, without being let to Mainpriſe, be- 


cauſe it was reported to the Court by a Solicitor that he wes nut of good 
Fame, and he ſaid that he bought the Pigs of tWO Men; and ir was ſaid 
by the Juſtices, that if he could bring in any Proof that he Volg ht them, 
that then he Hh go by Mainpriſe ; and the ſame it thoſe, of whom he ſaid 
he bought them, would come and reſtity that they fold them to the Ap- 
pellee. Br. Corone, pl. 162. cites 16 E. 4. 5. 7 
8. A Man was taken by Capuas Utlagatum in Felony by Name of F. F. 
Gent. who ſaid that his Name 10 Jeoman, and not Gentleman, and ſo is not 


this Perſon who is outlaw, and had the Plea; and becaule it was in Ap- 


peal, Scire Facias was awarded againſt the Appellant, if he could ſay 


any thing againſt this Plea, and the Deſendant was let to Bail, Br. Ut- 


lagary, pl. 42. cites 5 H. J. 16. l | 
9. The Inteudlient ot Law in Bails is, that ir ſtands indifferent whe- Therefore 
ther he be Guilty or not, till Trial &c. P. 179. pl. 42. Paſch. z One forvifed 
E liz, | 5 | 5 of Felony is 
3. not bailable; 


| EO . for as to him 
2 Juries have paſs'd upon him, and it 15 evident that he is guilty. Jenk. 219. pl. 68. 


ro. If a Perſon be committed by her Majefly's Commandment from her A Man com- 
Perſon, or by Order from the Conticil- Board, or if any one or 2 of her Coun- Mitten by the 
ril commit one for High Treaſon, ſuch Perſons ſo in the Caſe before com- 3 of 
mitted, may not be delivered by any of her Courts without due Trial bailable; 
by the Law, and Judgment of Acquitral had; neverthelcfs the Judges and the Stat. 
may award the Queen's Writs to bring the Bodies of ſuch Perfons be- Weſtm. r. 
tore them; and if upon Return thereot the Cauſes of their Commitment eee x 


be certified to the Judges, as It ought to be, then the Judges in the Caſes by the King's 
betore mentioned ought not to deliver him, but to remand the Priſoner Command is 
to the Place from whence he came, which cannot conveniently be done, not bailab'e, 


unleſs Notice of the Cauſe in Generality, or elſe Specially, be given to 2 


ounds this 
to this all the [udges and Barons &c. did ſubſcribe their Names, and Command to 
deliver'd one to the Ld. Chancellor, and one other to the Ld. 'Freatiffer. > per = png 
"yk 2-4 | | cum Re- 
And. 298. pl. 305. Paſch. 34 Eliz. Fo, gis; for the 
= . = - 5 VCVß Council is 
incorporated in the King, and cites 33 H 6. 28 b. Poinc's Cale, [Poigneys Caſe] where the Return 
was that he was impriſoned Virtute Warrant of the Council, and held by ll rhe Juſtices that he is 
not bailable, tho“ 2 onlv of the Council committed him; per Coke Ch. I. Roll Rep. 134. Holt 


the Keeper or Gaoler that thall have the Cuſtody ot ſuch Priſoner; and 2 ex- 


Ch. |. ſaid that rhe Reſolution in And 297. was by all the ludges, upon a Meeting to aſſert the Eiver- 


ties of the Subject, and Was enter'd if the Conncil- Book for their Ducction. Coinb. 343. Mich. / W. 
3. B. K. in Caſe of the King v. Kendall and Roe. 5 | : FE: 


11. If a Man be indicted as Principa! of the Death of a Man he is rot to But ſbid. 


be bailed, bur it indicted as Acvefſory before or after he is bailable. Coke , It 2p- 


] | "ears in 28 
of Bail &c. cap. 5. . 3. 9 
* that in {ach 


Caſe, if one is indicted as Principal, and the other as Acceſſory, and the Pringioal has Judgment of 


- py * 4 5 5 : 1 a 125 
Death, or is outlawed, the Acceilory is no ways bailahle; but all this is 29 be underitood of ſutg went 
at the King's Suit; for in Appeal of Murder, or Death of a Man, the Liw alters in forme Cates : but 


that this ſeems to reſt much in the Diſcretion of the Juſtices on confidering the Circamftances of the 


Offence, : ET | 
One indicted as A ceſſory for Receift of any Perſon outlawed, or otherwiſe attiitrd ff Jury or clo 
is not bailable. Coke of Bail &c. cap. 5. 


650 12 34 
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12. If one be appealed by an Approver, and be of good and honeſt Fame, 
he may be bailed during the Lite of the Approver. Coke of Bail &c. 
„ 

” "4 One indicted for puiting out Eyes, or Cutting out of Tongues, may 
be bailed. Coke of Bail &c. cap. 5. EN 

14. The Detendant was inditted for Murder, and the Trial coming 
on, the Proſecutor alleged, that there had been great labouring of the Fary, 
and therefore did not proceed, ſuſpecting a partial Jury, but brought an 
Appeal, and tho by the Appeal the Indictment ſtill continued, and was 
not gone, yet the Delay being occaſioned by the Proſecutor the Party 
was bailed ; but by Crooke J. if the labouring the Jury had been prov'd, 
peradventure he would not be bailable. Bulſt. 85. Mich. 8 Jac. B. R. 
Nerger Caſe. 


15: 'I'he Jury on an Indictment of Murder found a ſpecial Verdict, 


whereupon the Court were divided, 2 againſt one, and thereupon the Pri- 


ſoner moved to be bailed, but all the Court denied it; and as tor the 


Verdict there was a Curia adviſare, and the Matter adjourned, and the 
Priſoner carried away in Cuſtody. Bulſt. 89. Mich. 8 Jac. Morgan's 
Caſe. 5 Nt e 
But Ld: 16. A Precedent was ſhewn where a Man was indicted for High Trea- 


8 = ſon, and bailed. Bulſt. 85. by Crooke J. Mich. 8 Jac. 


Bail and Mainpriſe, cap. 5. Par. 1. ſays, that ore impriſoned for High Treaſon is not bailable or main- 
priſable, and ſays he takes it to be the ſame of Perty Treaſon, as where the Wife kills her Husband, or 
the Servant his Maſter &c. | Ee: | 
Coke Ch I. ſaid, that they might Bail one in B. R. for Treaſon, but that they would not doit. 3 
Bulſt 113. Mich. 13 Jac. obiter. 55 | 
The King's Bench may bail for High Treaſon, but it is a ſpecial Favour, and not done without the 
| Conſent of the Attorney General. Comb. 111. Paſch. i W. & M. in B. R. | | | 


17. If the Court of B. R. commits a Man, or it the Chief Fuftice of 


B. R. commits a Man, he is not bailable by any, tho' no Cauſe be de- 
clared, and perad venture there is a Cauſe which touches the State, and 


which is not convenient to be known. Roll Rep. 134. Hill. 12 Jac. 


B. R. in the Brewer's Caſe. 


Z 3 Bulft. 113. 18. The Defendant was found guilty of Manſlaughter on the Coroner's 


Ov &$.L:; Iſe 
© 2A, gs ; Inqueſt, and moved to be bailed, becauſe there was no Ind:@ment, but 


Haughton ; denied; and per Coke and Haughton, the Statute of Weſtm. is, that no 


and Coke Bail ſhall be taken, but that mutt be zatended no ordinary Bail; and the 
ſaid, that for Srarute of Queen Mary is, that Bail ſhall be taken where the Party is 


8 of hai lable by aw in Manſlaughter, ſo that ir appears he is not bailable at 


would not all if he confeſs the Fact, or if it is notorious, Roll. R. 268. pl. 43. 


bail ary one, Mich. 13 Jac. B. R. Poynes's Caſe. 
unleſs by the : 


King's Command.- The King's Bench may bail for Murder, but it is . done, and not wick - 
out a ſpecial Reaſon, and it is not a ſufficient Reaſon that it was found Manſlaughter before the Co- 


roner; for it may be afterwards found Murder; Per Cur. Comb. 111. Paſch. i W. & M. in B. R. 


19. Bail was allowed in Murder, becauſe the Priſoners were in Dan— 
ger of flarving, and no Trial could ſoon be had, tho' it was againſt che 


- Statute, but it may have a tavourabie Conſtruction at the Diſcretion of 


the Fudges. Lat. 12. Hill. 1 Car. Herbert and Waughan's Cafe. 
Appeal ledged 20. The Court did take Bail tor a Priſoner againſt whom an Appeal 
_ . of Murder was brought, becaule Fe d not fy tor the Murder ſuppoſed, 
convicted of fm... + BOY 28” RN FEES 7 OPER 8 VW : 
M ak and had been formerly inaitied for this Murder, and 20guitted upon the In- 
ter, but nt . 0 | f ; 
proſecuted, he Ceived he was Not Guilty, elſe they would not have bailed him. L. P. 
was bailed R. 173. 
before Cler- | 


gy had. 12 Mod, 109. Hill, $ W. 8. Armſtrong v. L'Iſle. 


37x 


dictment. (Mich. 22 Car. B. R.) Upon which {7c unprias they con 
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21. A Woman who had been twice indicted of Witchcra/ t before, and 
acquitred, being indicted a zd Time, moved to be bailed, infiting that 
the Proſecution was for Malice, and ſhe was bailed accordingly to appear 
at the next Aſſiſes. Sty. 116. Trin. 24 Car. Camell's Cale. 

22. A. and C. ro whom A. was Second in a Duel, were formerly in- The Court 
dicted for Killing a Man, and found Guilty of Manſlaughter only by the refuſedro 
Grand Inqueſt, and being brought to the Bar to be arraigned for it, Me 
were denied to be bailed. Sty. 371. Paſch. 1653. the Cafe ot Ld. Arun- Gdilry of 
| del and Ld. Chandois. Manſlaughter, 


for that they 
2 not bail -im ti Cleroy had, according to Buckler's Caſe in Style. 12 Mod. 102. Mich. 8 W. 
the King v. Kear a, accordingly, unleſs a Pardon be ready to be produced ſub pede ſigilli, 
I then we m: iv, tho' attainted of Murder or Treaſon ; and ſoon a Writ of Error to reverſe an Attain- 
der, we may bail him, and bind him t to proſecute a W rit of Error. 12 Mod. 108. Mich. 8 W. 3. Arm- 
ſtrong v. L'Iſle. | 


Roll Ch. J. ſaid, he doubred whether one indicted of Perjury 
_ be bailed, tho che Clerks ot the Criminal Side ſaid he might. Sty. 
5 Paſch. 1653. Anon. 

One committed by the Council of State and the Parliament, for But after- 
oublitbing a ſeditious Pamphlet was denied to be bailed. Sty. 397. Mich, — 1 in 


16 S3. Capt. Streeter's Cale. * Hill. 1654 


ment being diſſolved, he was bailed. Ibid. 41 5, 


2 5. One indicted on Su/picion of Robbery was outlaw'd, and taken on the 
Outlawry, and brought Nrit of Error, and being brought to B. R. by 
Habeas Corpus, pray ed to be bailed, and took two Exceptions to the 
Indictment ; iſt. That he was in Priſon, and knew nothing of the Out- 
lawry. 2dly, That the Charge is too general, and No- body proſecutes; 
but per Roll Ch. J. he cannot be bailed. Sty. 418. Trin. 1654. Baxter's 
Cale. 5 

26. One brought out of Wales by Hab. Corp. moved to be bailed, be- 
cauſe they had 7 no Goal Delivery there; and by Roll Ch. J. he was bail- 
go to the next Aſſiſes. Sty. 418. Trin. 1654. Anon. 

A Perſon accuſed of High Treaſon, and not within the _— 
Corpus Act, is not de jure > be bailed by this Court. Raym. 3 
Trin. 32 Car. 2. B. R. in a Memorandum there cites it as refolved in Fa. 
_- Statiord's Caſe. 

228. The Deſendant being indicted ſor Murder at the Quarter Seſſions, 
and the Indictment being removed into B. R. by Certiorari, rhe De— 
tendant appeared, and pleaded Not Guilty, and he moved to be 
bailed, which the Court granted, being ſatisfied by ſeveral Alida piss 
that there was good Reaſon tor it. 2 Jo. 222, Mich, 34 Car. 2. B. R. Far- 
rington's Cale. 5 
+ 20. Ihe Court of B. R. has Power to bail in all Caſes of Ne 8. P. by 

Skin. 163. cites the Opinion of the gs in the Houle of Lords, 1078. Coke Ch. J 


in Zachary Crotton's Cale. 2 ag (23 
Built 1 13. 


30. B. R. may Bail 13 Caſes where they cannot try the Party bailed, As obiter. 
Pertons taken here tor Offences committed in Ireland are bailed here to 
appear in Ireland, tho they cannot be tried here. Skin. 163. pl. 12. 
Hill. 35 & 30 Car. 2. B. R. in Ld. Danby's Caſe. 

31. So any Lord of Parllament committed for High Treaſon by a Juſtice 
ot Peace, or Secretary of Stare, may be bailed in B. R. tho” he cannot 
be tried there. Sbin. 163. pl. 12. Hill. 35 & 36 Car. 2. B. R. in Ld: 
Danbpy's Cate. 

42, Per Cur, We are not bound to bail a Man committed tor S/p:- 

e tet, where tis expretied that a Man was killed, tho the 
Coronet's I. queſt tind 1 it bur Man Slaughter, but we ought to hav 5 the 
| %> 
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Examination before us, and if it appears to be a Caſe of Hardſhip, 0 


may bail. Comb. 298. Mich. 6 W. & M. in B. R. the King v. 
Pepper. 

+Y "Tis not proper for Juſtices of Peace to give Copies of Exami- 
nations about Murder, and where it is found Homicide by the Coroner yet 


1 Salk 347. 
pl. 1. S. C. 


of Sir J. M. 


ought to 


inſerted in 
the Warrant 
with an Al- 


legation that a 
Sir J. M. did the Fact; and for want thereof they were bailed. 
whole Court agreed that they ſhould be bailed for the ſame Reaſon. 


34. Two were committed by Warrant 
for Hick Treaſon, in aſſiſting the Eſcape of Sir Fames Montgomery, who 


the Treaſon- 


he out to commit the Criminal. 
R. in Caſe of the King v. Pepper. 


Comb. 298. Mich. 6 W. & M. in B. 


from the Secretary of State 


was committed by the Secretary of State for High Treaſon ; but becauſe ir 
was not expreſs'd in the Commitment what was the Species of Sir Fames 


| have been Montgommery's Treaſon, and theſe Perſons are to be charged with the 


ſame Species of "Treaſon, theretore the Court held that they were bail- 
able. Comb. 343. Mich. 7 W. 3. B. R. the King v. Kendal and Roe. 


Skin. 596. pl. 9 S. C. and the 
5 Mod. 78. &c. S. C. Holt 


Ch f. ſaid, he thought it muſt be conſidered of, tho' he doubted very much as to the not ſpecity- 
ing the Treaſon, that the particular Sort ought to be expreſſed in the Warrant; and they were bailed. 
—— 12 Mod 82. S. C. Eyre and Rookeby held, that the Species of Sir J. M.'s Treafon ought to 


have been expreſſed, and that for want thereof they ſhould be bailed ; and ſo they were. 


When one is committe i by one of th: Privy Connſel, the Cauſe of the Commitment ought to be 
ſet: down in the Return; but contrary where the Party is commrred by the wh: 1- Counſel, there 


no Cauſe need be alleged; per Cur. 


Le. 50, 71. Mich. 29 & 30 Eli, Howeli's Caſe. 


—8. C. 


cited by Holt, and ſays the Law was then taken to be ſo; but now fince the Habeas Corpus Act, the 


3 Salk. 56. 
pl. 7. S. C. 


— — Comb. 
405. Hill. 


-oW. 3. B. 


R. the King 
v. Barney, 
and Corven 


her Motber, 
the Wife was ind 


Harvey of Comb's Caſe. 


Cauſe muſt be inſerted, tho' the Commitment be by the 
B. R. in Caſe of the King v. Kendal and Roe. 

A Commitment for Treaſon generally, wit 
Proceſs is the ſame in one Sort of Treaſon as in another. 


whole Council, Comb. 333. Mick: 7 . 


bout expreſſing the Species of Treaſon, is good; for the 
10 Mod. 334. Trin. 2 Geo. 1. B. R. in 


35. An Indictment was found againſt B. at the Seſlions at N. for 
Petty Treaſon, and Murder ot her Husband, the was brought to the 


Bar, and moved to be bailed, and it appearing upon Affidavits of the 


Fact that the Proſecution was malicious, and nothing being done, either 


upon this Indictment or the Coroner's Inqueſt, and the Man bein 


above a Year, ſhe was bailed. 5 Mod. 323. Hill. 8 W. 3. B. R. Bar- 


ney's Cale. 


g dead 


ited of Petty Treaſon, and the Mother of Murder; Holt Ch. f. thought the Seſſi- 


ons could not indict for Petty Treaſon, and there is a Nota, that a Letter was read whereby the Pro- 
ſecutrix demanded ſeveral Things of them, and ſaid that ſhe would not be quiet till they complied ; 
they were bailed, and a Rule of Court made, that the Juſtices take Examinations, and ſend them 


to the Aſſiſes, and bind over Witne 


be certified 


I Salk. 104. 


1. $:S.'C 
Peid accord- 
ingly; and 
per Cur. 


there is no 


Differerence him, and the fame 
between 


Peers and 
Commoners 
as to Bail. 


thither. 


ſſes to prefer Indictments at the Aſſiſes, and the Record to 


36. The Ld. Mohun having been bailed by Holt Ch. J. appeared upon 
the laſt Day of the Term; and he being in Court, it was prayed that 
he ſtand committed, there being an Indic? ment of Murder found againſt © 
him by the Grand Fury; this was oppoled by his Counſel, becauſe he 
being bailed by the Ch. J. and he having all the Informations before 


Witneſſes being ſworn upon the Indictment as upon 


the Inquiſition before the Coroner, there would be the fame Reaſon tor 
him to ſtand upon the firſt Bail, as there was at firit to admit him to 


Rail; bur it was anſwered, that there would be a Difference between ar 


Inquiſition found before a Coroner, where the Diſpoſitions are in Writing, 
and examinable, and an Iudictment tor Murder, found before a Grand Fu- 

ry, Where the Evidence is ſecret, and they are {vorn not to dilcorer 
it; and there may be more Evidence given to a Grand Fury, than was given, 
to the Coroner, and more Evidence may be alſo given upon the Trial ha: 
was given to the Grand fury, ior the Party way conceal I art of his Ei- 


_ dence 70 preveut Prattices ; aud the Court 1.emed to celine ſtrongly 


6: il 


n 


2 * — 
— 
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Bail. 


to commit him upon what had been ſaid, but when it was added that 
there would be a Seſſions of Parliament within two or three Days, they 
committed him; and it was ſaid, thar if the Lords in Parliament pleaſed, 
they might remove the Fudgment by Certiorari, and admit him to Bail 
there. Skin. 683. Mich. 9 W. z. B. R. the King v. Ld. Mohun. 

36. The Detendant was indicted for Murder, the Court would not 
Bail him, tho? the Evidence upon the reading did not ſuem ſufficient to 
prove him guilty ; tor per Holr, allowing Bail may diſcourage the Pro- 
ſecution, and it is not fit the Court ſhould declare their Opinion of 
rhe Evidence before Hand. 1 Salk. 104. pl. 7. Trin. 11 W. 3. B. K. 
Anon. | | 

37. One charged with Bygo:ry is not bailable; per Holt Ch. J. 12 
Mod. 435. Mich. 12 W. 3. Anon. 

33. A Man brought to this Court by Heb. Corp. upon a Commitment 


by a Fuftice of the Peace, who have Cognizance of the Cauſe, is not 
| bailable till the Order is quaſhed, becauſe till then he is in Execution. 


11 Mod. 45. pl. 6. Paſch. 4 Ann. B. R. Anon. 


- 2 


39. A Motion was made for a Habeas Corpus to bring up the Body 


of the Deſendant, charged with picking a Pocket, and offered to bring 


unexceptionable Bail, and to fend down a Tipſtaff ro inquire of his 


Reputation; Per Holt Ch. J. tho' we have a diſcretionary Power, yet 
it being certihed (ſworn ) that he was charged with the Fact, I think 
we ought to reluſe to bail him; which (on conſulting his Companions) 
he accordingly did. II Mod. 261. pl. 18 Mich. 8 Ann. B. R. the 
Queen v. Mickal. ES b | e 

41. It was doubted whether Perſons committed by Rule of Court are 


intitled to the Beneſit of this Act, and it was reſolved by 2 Judges, viz. 
Eyre and Forteſcue, (abſeute Powis, & diiſſentiente Pratt) that none are in- 


titled to make their Prayer but ſuch as are committed by a Warrant of 
a Juſtice of Peace, or Secretary of State, and not thoſe committed by 
Rule of Court; tor Hat 1s not in the Meaning ol the Act of Parliament, 


(a Commitment by Warrant.) 10 Mod. 429. Hill. 5 Geo. 1. B. R. Anon. 


(H. a) By the Habcas Corpus AR: 


t. 31 Car, 2. cab. F any Perſon frall ſtaud committed or detained {or any. 


2 g. 3. 1 Crune, uilejs for kelyay or Treaſon expreſs d in tie War- 
rant, in the Vacation-Time, it ſhall be lawful for the Perſon, (other thin Pere 
ſous convict of i Execution) or any one on his Behaif, to conpiain ty the Ld, 
Chanceilor, or any one of the Fuſtices of the ons Beach or the tier, or the 
Barons of the Exchequcr of the Degree of the Coif ; and the Lord Chancellor, 
Fuſtices or Barons, or any of them, upon View of the Gies of the Ih arrants 
of Commitment and Detainer, or upon Oath that ſuch Copics were dented, are 
required upcu Reaveſt made in Writing by ſuch Perſon, or any on , Beh, 
attefted by 2 Mitueſſes preſent at the Delivery of the ſanie, to graut a Hateas 
Corpus under the Seal of ſuch Court, whereof he ſhall be one ef the Funges, 


airetFed to the Officer in whoſe Cuſtody the Party ſhall be, returnat le tiles 


diately before the Lord Chancellor, or ſuch Fuffice, Baron, or ay other T's 


tice or Baron, of the Degree of the Coif, of the Jeaid Court; and urn Service 


thereof the Officer er his Deputy ual! bring ſuch Priſoner before the Ln 
Chancellor, or ſuch Fuſtices, Barons, or one of them, before who the Fit ts 
returnable, and, in Cale of his Abſence, before any other of them, with te 
Return of ſuch Writ, and the Caſes of Comet ond Detatner, and theres 
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upon within 2 Days the Lord Chancellor, or ſuch Fuſtice or Baron, ſhall diſ- 
charge the Priſoner, taking his Recognizance, with one or more Sureties, in 
any Sum according to their Diſcretions, having Regard to the Quality of the 
Priſoner and Nature of the Offence, for his Appearance in the Court of B. R. 
the Term following, or at the next Aſſiſes, Seſſions, or Gaol Delivery for ſuch 
County or Place where the Commit ment was, or where the Offence was com- 
mitted, or in ſuch other Court where Offence is cognizable, and ſhall certify 
the Writ with the Return and the Recognizance into the Court where the Ap- 
pearance is to be made, unleſs it ſhall appear to the ſaid Lord Chancellor, Fuſ- 
tice or Baron, that the Party is detained upon a legal Proceſs, Order or War- 
rant, ſigned and ſealed with the Hand and Seal of any of the ſaid Fuſtices or 
Barons, or ſome Fuſtice of Peace, for ſuch Matters for which the Priſoner is 
not bailable. Es nin Pte 

S. 4. If any Perſon ſhall have wilfully neglected à whole Terms after his 
Impriſonment to pray a Habeas Corpus, he ſhall not have any Habeas Corpus 
in Vacation-Time in Purſuauce of this Act. 

S. 7. Provided that if any Perſon committed for High Treaſon or Felony, 

_ plainly and ſpecially expreſs'd in the Warrant of Commitment, upon his Prayer 

or Petition in open Court the ſirſt Week of the Term, or firſt Day of the Se. 
ions of Oyer and Terminer, or General Gaol Delivery, to be brought to his 
Trial, and ſpall not be indicted the next Term or Seffions after his Commit- 

ment. The Fudges of B. R. and Fuſtices of Oyer and Terminer and Gaol 
Delivery reſpectively, upon Motion made to them in Court by the Priſoner, or 
any other for him, the laſt Day of the Term or Seſſions, are required to ſet at 
Liberty the ſaid Priſoner upon Bail; unleſs it appear upon Oath that the King's 

Witneſſes could not be produced that Term or Seſſions. And if any Perſon ſo 
committed, having made his Prayer or Petition as aforeſaid, ſhall not be in- 
difted and tried the 24 Term or Seſſions after his Commitment, or upon his 
Trial ſhall be acquitted, he fhall be diſcharged from his Impriſonment. = 

2. It was moved that the Detendant might be bailed upon the Hab. 
Corp. Act, for want of Proſecution within a Term. Per Cur. the Grand 
Seffrons held at Cheſter, where the Cauſe ariſes, is in Nature of a Term, 
and if this Prayer had been enter d there, we might have bail'd him (upon 
Motion) the firſt Day of this Term; but the Prayer being here upon 
the firſt Day, that can give him no Advantage ; The Diſcretion of Bail- 
ing, which the Court had before, is now reſtrain'd by that Act; and 
where the Act ſaith (Witneſſes,) yer if one Mitneſs only be /ick, it is within 
the Act; and the Words of the Act being (upon Oath made) an Affidavit 
was taken in Court viva voce; but this was after wards waived, and the 
Priſoner was bailed by the Conſent of the Attorney General. Comb. 6. Hill. 
1 & 2 Jac. 2. B. R. The King v. Ld. Delamere. 

3. C. was brought by Hab. Corp. the laſt Day of Mich. Term, and 
pray'd to be diſcharged or bailed, having enter d his Prayer the 1% Day 
of Trin. Term laſt, and was indicted in that Term, and now this Term was 
indicted again for the ſame Species of Treaſon, but never tried on either 

them. The Attorney General inſiſted that the fr/# Inditiment was for a 

Foreign Treaſon, but the 2d was for a Treaſon in England; but by Holt Ch. 

J. the Commitment and both Indiftments are for the ſame Species of Trea- 
ſon, tho the Overt-Adts are differently laid; but the laſt Indiftment agrees 
exactly with the Commitment; belides the Prayer relates to the Commit- 
ment; ſo that the Party ought to be tried for the Treaſon tor which he 

is committed, within 2 Terms; and the Delign of the Act was to pre- 
vent a Man's lying under an Accuſation for Treaſon &c. above 2 Terms; 

to which Eyre J. agreed; but both declared they would give no Opi- 
nion in the Caſe, but bailed him by virtue of their diſcretionary Power. 

12 Mod. 66. Mich. 6 W. & M. in B. R. Crosby's Cale. | cw 

4. The Detendant was committed to Newgate by the Privy Council, 
for giding Col. D. to eſcape out of the Toter, where he cc, committed for 
| Hi 
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= Bail. . 
High Treaſon ; and being brought here by Hab. Corp. was bailed, be- 
cauſe tho* the Commitment was for High Treaſon, yet there was no 
Proſecution, and a Seſſions was paſt, 1 Salk. 103. pl. 1. Trin. 7 W. 3. 
B. R. Firz-Patrick's Caſe. 3 

5. One committed for Treaſon or Felony ought to enter his Prayer Comb. 221. 
the 1ſt Week of the Term, or Day of the Seſſions next after his Com- &. e 
mitment, or he ſhall not have the Bene fit of the Hab. Corp. Act; bur z Prior: 
an At} of Parliament be made which takes away the Power of Bailing for a when the 
Time, he need not then enter his Prayer ; tor that is thereby diſpenſed Act is ſuſ- 
with; but then he ought to enter it the firſt Week of the Term, or Day of the N 
Seſſtons, after the Expiration of that Act of Parliament; and for want 


L to no Pur- 
chereot the Benefit of the Hab. Corp. Act was denied; but becauſe the poſe; and 


Detendant had been long in Priſon, and his Trial had been we and upon Affida- 


Affidavit was made that his Lie was in Danger, the Court bailed him. Yi of his 
- 27 2 Indiſpoſi- 
tion, the 
| Court ſaid 
it was reaſonable to bail him upon the Power which they have at the Common Law, he having lain ſa 
iong, his Health in Danger, and it not appearing when the Wirneſs will return, and he was bail'd ac- 
coidingly to appear the ift Day of the next Term. 


1 Salk. 103, 104. pl. 4. Hill. 8 W. 3. B. R. Ld. Aylesbury's Caſe. 


dence againſt him, was here in England ſeveral Months after his Lordſhip's Impriſonment, and that 
during all that Time he was neither indicted nor proſecuted. | | 


6. In an 4% for Srſpen/zon of the Hab. Corp. Act of 31 Car. 2. cap. 2. 
were theſe Words, viz. “ That mo Fudge or Fuftices ſpall bail or try Gc. 
« without Leave from the King figned by 6 Privy Couuſollors. It was in- 
| tiſted that the Hab. Corp. Act was not ſuſpended, nor is B. R. reſtrained 
by theſe Words (Judges vr F1ft ices), becauſe the Power and Juriſdiction 
cannot be taken away but by plain and politive Words expreſſing the 
ſame, nor do they extend to the Ld. Chancellor &c. and that a Statute 
which deprives a Man ot his Liberty, ſhall not be conſtrued fo tavour- 
ably as other Acts of Parliament; and the Cafes ot Lord Aylesbury, 
Fitzpatrick, and“ Str William Windham were cited, who were bail'd * See the 
duriug former Suſpentions of this Act. But it was anſwered, that thoſe Cafe next 
Words mutt certainly relate to this Court, becauſe before the Act of following. 
Suſpenſion was made, no judge or Juſtice could bail tor High Treaſon, 1 
and therefore thoſe Words muſt relate to this Court, which is compoſed 
ot Judges ; that the Ld. Ay lesbury's Cafe was not parallel to this, the 
Hab. Corp. being ſuſpended only as to him, and them that were then 
committed on Suſpicion of Treaſon, or treaſonable Praffices, but not to ſuch 
as were committed expreſely tor High Treaſon; that it the fudges are 
re{trained the Court mult be ſo too, becauſe it is compoted ot Judges ; 
and that it is to be obſerved, that this Act is penn'd in the mott general 
Words that could be thought on, and that the Law-makers could have 
no other Intention than to reſtrain the Judges from Bailing either in or 
out of Court, and this ſeems to be the plain Conſtruction of the Act, 
thereſore it this Court can neither bail the Priſoners or try them, it will 
be to no Purpoſe to grant our Hab. Corp. And ſo it was denied, and the 
rather becauſe it was denied in Layer's Caſe ; tor the Court would not 
try him till they had an Order from the King, as the Act directs. 8 
Mod. 98. Mich. 9 Geo. The King v. the Priſoners in the Tower. 

7. Sir William Windham was committed ro the Tower tor High 
Treafon by Mr. Secretary Stanhope, and being now brought into Court 
the 3d Day before the End of the Term, by the Deputy Lieutenant of 
the Tower upon an Hab. Corp. to him directed, it was pray'd by Nr. 
Serjeant Pengelly that the Return to this Writ might be filed. 

The Return was read, and the Warrant was as tollows, viz. 


flames 
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5 12 Mod. 117. S. C. and the Court bailed him 
by virtue ot their diſcretionary Power, without any Regard to its being in or out of the Hab. Corp. 
Act; but for the Reaſons butorementiuned, and becauſe Goodman, who was ſworn to be a material Evi- 
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cc James Stanhope, Eſq; one of his. Majeſty's 
moſt Hon Feiev Goaneil, and rlbeigal 
& Secretary ot State. 
ec Theſe are in his Majeſty's Name to authorize and require you to 
4c receive into your Cuſtody the Body of Sir William Wyndham, Bart. 
&© herewith ſent you for High Treaſon, and you are to keep him fate 
& and cloſe, until he ſhall be delivered by due Courſe of Law; and for 
“e ſo doing this ſhall be your Warrant. Given at Whitehall the yth of 
&« October, 1715. _ 
95 he James Stanhope. 

To the Lieutenant of the Tower of 

« London, or his Deputy.“ 


Then Mr. Serj. Pengelly inſiſted that Sir W. W. ought to be admitted 


to Bail upon this Warrant of Commitment by Mr. Secretary Stanhope, 


dated the th of October laſt, and this becauſe of the Length ot Time 
of his Impriſonment, without any Proſecution againſt him; That 8 or 9 


Months and 4 Terms had interven'd, and nothing done; That there was 


another Inducement of great Weight, in his Apprehenſion, from the 
Frame and Form of the Warrant, and as to the Generality of the Com- 
mitment, beſides the ill State and Condition of his Health, the Danger 
his Life would be expoſed to without a Proſecution; that he had been 
there always ready to have anſwer'd any Proſecution, or any Thing that 


might have been objected againſt him; that nothing had been done by 


him to delay and protract the Proſecution ; that Mr. Attorney General 
had had 4 full Terms; that Sir W. had omitted taking Advantage of 


the Hab. Corp. Act, by not making his Prayer the firit Term after his 


Commitment, which he might have done. Upon theſe Circumſtances, 
where there had been a long Default ot Proſecution, nothing proceeded 
from Sir W. W. It was the Right of every Englith Subject to pray to 
be admitted to Bail; that every Perſon committed for Capital Offences 


muſt be tried in a convenient Time, or in Default of a Proſecution he 

ought to be diſcharged upon Bail. All Commitments before Conviction 
were for fate Cuſtody only, and the fame Rule ot Juſtice, the ſame Ad- 
miniſtration of the Law that punithed Ottenders, provided for them a 


Courſe to eaſe their Impriſonment, and to diſcharge themſelves from the 


Imputation of their Offence. 


That this Court had full Power, in theſe Caſes, to bail; it had been 
exerciſed in ſeveral Inſtances ; that he would obſerve in general how this 
was at Common Law. It was the Liberty ot every Perton, who was ac- 
euſed, tho? indicted of Treaſon, or of any Felony whatſoever, to be bailed 
upon good Security; ſo that a Man was then bailable tor High Treaſon. 


Co. 2d Inſt. 189. Ha. Pl. Cor. 99. 104. An Accuſation was of no Force 


to deprive a Man of his Liberty; he was either bailable by the She- 
riff ex Officio, or by the Writ de Homine Replegiando; but rho” the 
Statute of Weſtm. 1. cap. 15. which was made 3 Ed. 1. took away this 
Power of the Sheriff to bail ex Officio, or upon the Writ of de Homine 
Replegiando; yet it had been always held that the Court of B. R. was 


excepted ont of this Act. The ſame Power which it had at Common Law 


{till remain'd; This was agreed in both the Authorities before mention'd, 
and it was confirmed by conſtant Experience. Hence it was that this 
Court was iutruſted with the Liberty ot all Perſons whatſoever; They 
were to Inquire into the Reaſons ot the Confinement of any Perſon. 

Thar after this, in Procels of Time, when Commitments grew more 
frequent and general, the ſame conſtant Experience held good as to the 
Power of this Court. There were then Commitments by the Council 
Board, the Star-Chamber, and other Courts, by the immediate Warrant 
and Command ot the King, and by the Lords and others of his Majeſ— 
ty's Privy Council, and this was for ſome Time, and during the Reigus 


of 


— —— — — — 
—— — 


ol King James I. and King Charles I. it was in ſome meaſure ſubmitted 
to. Then came the Statute ot 16 Car. 1. an Act made to prevent any 
of theſe Inconveniences : It was thereby (cap. 10) provided that every 
Perſon ſo commitred, reſtrained of his Liberty, or ſuffering Impriſon- 
ment, upon Demand or Motion made by his Counſel, or other employ'd 
by him tor that Purpoſe, unto the Judges of the Court ot B. R. or C. B. 
in open Court, ſhould without Delay, upon any Pretence whatſoever 
&cC. have forthwith granted unto him a Writ of Habeas Corpus: Then 
the Act directed what was to be done by the Sheriff or other Officers upon 
this Writ, and upon his making a Return, and certifying the true Cauſe 
of the Detainer and Impriſonment, the Court, within 3 Days after ſuch 
Return made and delivered in open Court, were to proceed to examine 
and determine whether the Cauſe of ſuch Commitment appearing upon 


the ſaid Return were juſt and legal or not, and ſhould thereupon do 


What to Juſtice ſhould appertain, either by delivering, bailing, or re- 
manding the Priſoner ; ſo that upon this Act the Remedy which the 


Party had, prevented any long Delay. The Caule of the Impriſonment 


was to be juſt and legal, and this upon the Form of the Commitment as 
well as upon the Subſtance of it; and tho” the Cauſe were juſt and legal, 


yet the Court was obliged either to deliver or bail the Party, it the War- 


Tant was not formal and good ; that by the expreſs Words ot this Act it 
did nor appear thar it was in their Diſcretion either to diſcharge or bail, 
and this Act did not give the Court any new Power. 


That before the Habeas Corpus Act there were Inſtances of the 
Court's inquiring into the Nature of the Commitment, and letting the 


Party ro Bail. 2 Sid. 179. Sir Robert JÞye's Cale. The Caſe was 


this; Sir R. Pye and Ma. Fincher, being committed to the Tower, 
moved by their Counſel for an Habeas Corpus; and this being granted 
and returned, it was moved that they might be bailed, they having been 


a long Time impriſoned, without any Proſecution made againſt them. 
And it was then ſaid by the Court, that tho' they had been impriſoned 
for Suſpicion of Treaſon, they could not deny to them Bail, in caſe the 
Counſel of the Commonwealth, that then was, did not proceed againſt 


them; for it was the Birth- right of every Subject to be tried according 
to the Law of the Land, and ought not to perith in Priſon; whereupon 


they were bailed, He ſaid that a Man ought not to periſh under an 
Accuſarion or Commitment. There was alto Zach, Crofton's Cale, 
1 Keb. 3os, 306. 1 Sid. 18. Trin. 14 Car. 2. The Books ſay, that ater 
he had been in the Tower, being committed there tor High Trealon by 
the Lords of the Council, March 23, 1660, he was brought into Court 
upon an Alias Habeas Corpus the Beginning of that Term; and upon the 
Kirg's Serjeant offering to indict him that Term, he was removed, and 
by Rule brought up the laſt Day ot the Term; and then thro' the De- 
lay ot the Proſecution, and no Indictment being againſt him, he wag 


admitted to Bail. That ir was ſaid in Keble, that Cornwelling's Caſe 


was only by Length of Time; ſo in that Caſe it appeared that Bailing 
of the Party was the Event of it. He ſaid that there were later In- 
tittances than theſe, where Bail had been the Event of a long Impriſon- 

ment. Bates's Caſe, Hill. 2 W. & M. Show. 190, 191. B. K. Yates 
was committed to the Priſon of Hull tor High Treaſon, and it was moved 
that he might enter his Prayer here, that he might be tried; but it was 
denied by the Court, becauſe it mult be at the Aſſiſes tor the Place; yet 
becauſe of the Length of Time to the Allifes, it being not for that 
County till the Summer, to prevent his Impriſonment during that Time, 
he was bail'd. Perſons muſt be tried in a reaſonable Time; and Sir Barth. 
Shower there inſiſted, that otherwiſe by a Commitment to Dover, Can- 
terbury, or any Place where the Aſſiſes were but rare, a Man might be 
a Priſoner a Year or two; ſo that in theſe extraordinary Iaſtances as 
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well as in the Nature of the * this Court had taken Security to 
the Government, and let the Priſoner out upon Bail; that a Man was 
not to be confined 6 or 8 Months by way of Puniſhment, that this here 
was a much harder Caſe; 8 or 9 Months had been endured, and no 
Cauſe thewn, or a Step taken towards a Proſecution. 8 
That after this there were other Inftances, as Lord Aplesbuty's 
Caſe, Hill. 8 W. 3. that he having neglected ro make his Prayer in the 
roper Time, and having lain a long time in Priſon, and the King de- 
aying to try him, the Court thought fit to bail him. That in the Caſe 
ot the King v. Gage & al' for the Murder of Conway Seymour, Ld. 
Ch. J. Holt ſaid, that there were many Caſes omitted out of the Ha- 
beas Act, and that before this Act there was a Rule at Common Law, 
that Perſons in Priſon, in convenient Time, muſt be bailed, and that 
Trials ſor capital Offences ought to be recent, and that the Court would 
cConſider of the Circumſtances, it the Party were to be admitted to Bail. 
He ſaid, that to be continued in Cuſtody a long Vacation, when the 
Commitment was ſo long ſince, would be very hard; but the Court 
would regard a proper Time for theſe Proſecutions; that here was not 
the leaſt Preparation or Attempt made towards carrying on a Proſecuti- 
on. That tho* there was no Time expreſsly limited by the Statute of 
King Cha. 1, for theſe Proſecutions, yet it was apprehended, that now 
by the Habeas Corpus Act of the 31 Car. 2. there was a full Obligation 
upon the Diſcretion of the Court ro admit Priſoners to bail, tho' upon 
this Act there is no limited Time for a Proſecution. The Words are, 
viz. © If any Perſon ſhall be committed for High Treaſon or Felony 
„ &c. u his Prayer or Petition in open Court, the firſt Week of 
c the Term, or the firſt Day of the Seſſions of Oyer and Terminer &c. 
“ tobe brought to his Trial, ſhall not be indicted ſome time in the 
„ next Term or Seſſions &c. after his Commitment, the Judges of B. R. 
* Juſtices of Oyer and Terminer &c. ſhall the laſt Day of the Term 
or Seſſions, ſer at Liberty che Priſoner, upon Bail, unleſs Oath be 
& made that the King's Witneſſes could not be produced the ſame Term 
& or Seſſions; and it any ſuch Perſon &c. thall not be indicted and 
tried the ſame Term or Seſſions &c. after his Commitment &c. he 
“ ſhall he diſcharged from his Impriſonment.“ He agreed, that this 
was a proper Meaſure for the Court to go by. What the Parliament 
have thought a reaſonable Time ought to govern the Diſcretion of the 
Court. By this Act the King did declare that to be an Obligation 
upon himſelf and his Courts ot ſuſtice, and he conſented by that Law, 
that if there was no Proſecution in that Time, the Priſoner ſhould be 
bailed the firſt Term, without an Affidavit of the King's Witneſſes 
being then out of the way, and diſcharged the 2d Term, if not tried. 
That tho' the Party did not make his Prayer in due time to be within 
the Act, yet the Rule of Juſtice was the ſame to all Perſons. 
Tuhhat in the preſent Caſe, as there had been no Attempt to ſhew any 
Reaſon for a Delay of the Proſecution, notwithſtanding the Length of 
Time, this Neglect had been ſufficient ro have induced the Diſcrerion 
of the Court to bail Sir W. W. yet he ſaid further, that from the 
Form here of this Warrant he ought to be admitted to Bail firſt, for 
that there was a great Incertainty in it; (a Perſon committed generally 
for High Treaſon) without the particular Species of Treaſon had been 
expreſſed, the Court will not continue Sir W. W. longer in Cuſtody; 
by Law the Warrant ought to expreſs the Species of Treaſon. It was 
not ſufticient to commit a Man tor Treaſon generally, or elſe at that 
Rate it would be in the Power of the Perſon who makes the Warrant, 
whenever he thinks a Matter is a Treaſon, to commit the Party for it. 
That Ld. Coke had laid it down as a Rule, 2 Inſt. 591. that a Mirri- 
mus muſt contain the Cauſe, cho* not ſo certainly as an Indictment 
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ought, yet with ſuch convenient Certainty as it might appear judicially 
to the Court What the Oltence was, whether for High Treaſon againſt 
the Perſon of the K ing, or for counterfeiting the Great Seal, or for coun- 
terteiting of the King's Money. So it was in the Cafe ot Petit Trea- 
ſon; it was not ſufficient to ſay in a Varrant, that it was for Petit Treaſon 
generally, but it muſt be expreſſed for the Death of ſuch an one his 
Maſter &c. It it were in the Caſe of a Felony, it muft not be for Fe- 
lony generally, but it ought to ſay for the Death of ſuch an one, or for 
Burglary, or tor Robbery, or for the ſtealing of an Horſe, or the like, 
that it might appear judicially to the Court, that it was an Oitence tor 
which he ought to ſufter Death; for in a Caſe of fo high a Nature, 
concerning the Lite of Man, the convenient Certainty ought to be 
ſhe wn to the Court, and this not only for the Sake of the Party in Pri- 
ſon, but tor the Benefit of the King, in Caſe there ſnould be a Breach 
of Priſon, if any one ſhould alſiſt him to make his Eſcape; therefore in 
the firſt Place, as the Species of the Treaſon ought to be fer forth, ſo 
it mult be in Caſes of Felony, or elſe the Felony might be only ſtealing 
of Charters of Land, or Wood growing, or the like, which a Juſtice 
of Peace might apprehend ro be Felony, tho' in Law they were not ſo. 
A farther Reaſon 1.d. Coke gave, was, that if a Man were indicted of 
'T reaſon, or indicted or appealed tor Felony, the Capias thereupon which 
iſſued ro apprehend the Party did comprehend the Cauſe of that Indit- 
ment &c. a fortiori the Mittimus whereby the Party was to be arreſted, 
having no Ground of Record as the Capias had, muſt, purſuing the Ef- 
fect ot the Capias, comprehend the Caule in convenient Certainty. With 
this agreed Ha. Pl. C. 109. He faid, that upon this Point there had 
been an Inſtance in this Court expreſsly for this Cauſe, Mich. J W. 3. 
Kendal, Roe & al' of which there was a ſhort Report 5 Mod, 18. 8g. 
the Caſe was this; They were cemmitted ro a Mellenger by Sir W. 


Trumball, one of the Secretaries of State, for aiding and aſlifting Sir 
James Montgomery to make his Eſcape, he having before been commit- 
ted for High Treaſon, without mentioning what Species of High Trea- 
| ſon he was charged with, and upon Debate they were admitted to Bail, 
becauſe the particular Species was not mentioned, It was held not 
9 ſufficient to commit them for aiding and aſfitting a Perſon charged 
| with High Treaſon in his Eſcape, without a particular Deſcription of 
the 'Treaton in the Perſon committed, and it not appearing to the Court 
that the Cauſe was ſufficiently aſcertained, they admitted them to 
Bail. Sir Barth. Shower, of Counſel with the Priſoners, ſaid, That it 
Sir James Montgomery had been committed tor ſuch a Cauſe generally, 
tor which the Priſoners then ſtood committed, in aiding and allitting 
him inthe making his Eſcape he ought to have been bailed, and this 
was not denied by the Court. The Reaſon given in that Book (5 Mod.) 
was a general Rule, that it the Warrant had expreſſed the Species of 
Treaſon, they had been Guilty of the ſame particular Species; this was 
not tor the Sake ot the Party, but for the better Cuſtody of him by the 
Gaoler. But he ſaid, that upon his general Return here, as it is, it 
was entirely in the Diſcretion of the Magiſtrate to make what he will 
to be HighTreafon ; he may not confine himſelf to the Particulars within 
the Statute of 25 Ed. 3. ſo that tor the Satisfaction of the Court, the 
particular Species of Treaſon ought to be mentioned, whether it be for 
compaſſing the Death of the King, the levying War againſt him &c. or 
elſe a Man may be continued in Cuſtody only upon the Apprehention of 
the Magiſtrate. He ſaid, that this Caſe of Kendal and Roe was a ve- 
ry ſtrong and poſitive Opinion; that rhe Statute of K. Ch. 1. and Ex 
perience ever ſince, had confirmed this Opinion, and from the expreſs 
Words of this Statute the Court ought to examine, whether the Cauſé 
of Commitment were juſt and legal, not irom the Circumſtanees oi the 
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Fact only, but from the Form and Frame of the Warrant; that in the 
Statute of Car. 2. the Words were (“ committed tor High Treaſon or Fe- 
lony plainly, and ſpecially expreiſed in the Warrant of Commitment“) 
this muſt go to the ſpecific Onlence; you cannot ſay a Man is commit- 
ted for Felony, without ſpecifying the Act. 

He ſaid, that there was a turther Inſtance which would move the 
Diſcretion of the Court in this Matter, and that was Sir W. W's ill 
State of Health, and the Condition he had been in during his Confine- 
ment; that a longer Confinement without a Proſecution would expoſe his 
Life to great Danger; that he would not enter into the Expreiſions of 
the Terms of his Indiſpoſitions; there were Affidavits of that from his 
Phyſicians; that he had for ſome Years been under this Indiſpoſition, 
an Inflammation in his Lungs ; that his Phyſicians did ſay it had at- 
fected him in ſuch Manner already, that a Remedy might come roy 
late without the Air of the Country; that there was alſo this Circum- 
ſtance in the Family, his Father died of the fame Diſtemper in the 
Lungs about the ſame Age; that the Danger might till be increaſed 
by 2or 3 Months longer Confinement this hor Seaſon of the Year, and 
then there would be no need to carry on a Proſecution or Indictment 
againſt him. That Sir W. W. had done every thing that ſignified his 
Obedience; he would not attempt or do any thing that might give Of- 
fence ; that this was no Surpriſe; on the other Side, he had given all 
Opportunies he could to their carrying on a Proſecution; and that upon 
theſe Circumſtances he hoped that the Court would exerciſe their Diſ- 
cretion, in granting him an Enlargement upon Security; that there 
were preſent 4 noble Perſons to be his Bail, that he ſhould anſwer any 
Accufation againſt him, and tor his good Behaviour in general, Which 
would be a better Security to the Government than to keep him in Cuſ- 

. Then N ee of Counſel for Sir W. W. prayed the Affidavits 
might be read, which being done, he obſerved, that trom the firſt Affi- 
davit it appeared that Sir W. W. had this Inflammation in his Lungs 
from his Vouth; that his Father died of it about the Age he was now 
of; that in 1710 he was forced to leave this Town, and go into the 
Country; that in 1714 the Cough returned upon him very violently ; 
that his Sickneſs and Indiſpoſition now was to be imputed to his want ot 
Air and Exerciſe; that Dr. Horney, the Phylician of the Tower, was 
of Opinion, that if his Diſorder ſhould increaſe upon him this hot Sea- 
ſon of the Vear, it might endanger his Life. 8 
Then the Afﬀidavits of two of his Servants were read, how this In- 
_ diſpoſition had been during his Confinement &c. Upon which Mr. Jet- 
frys proceeded, and faid, that they did nor pretend to move tor a Diſ- 
charge of the Commitment; that Sir W. W. was very willing to give 
3 of his Innocence, and therefore now only prayed to be 
bailed. 5 5 8 
Then he took Notice of the Form of the Warrant, viz. © I fend you 
“ herewith the Body of Sir William Wyndham tor High Treaſon, to 
«© be ſafely and cloſely kept, until he ſhall be delivered by due Courſe 
« of Law &c.” and ſaid that the Liberty of all the Subjects of England 
were concern'd in this Matter, and that here was a Commitment with- 
out Oath. That my Ld. Coke, 2 Inſt. 51. on his Reading upon the 
Statute of Magna Charta ſaid, that where there was any Witneſs againſt 
an Offender, he might be taken and impriſoned by lawtul Warrant, and 
committed to Priſon ; that the Statute of 25 Ed. 3. cap. 4. took Notice 
and recited the Statute of Magna Charta, and then Enacted, That none 
ſhould be taken by Petition or Suggeſtion made to our Lord the King, 
or to his Council, unleſs it were. by Indictment or Preſentment, or by 


| Proceſs made by \V rit Original at the Common Law; that in this Cale 
there 
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there did not appear ſo much as a bare Suggeſtion. Here was a Com- 


mitment without any Fact made out, without any Proot of a Crime; 
that our Liberties from that Time forward would be at the Diſpoſal 
of the Sccretaries of State; we ſhould be but Tenants at Will ro them. 
He ſaid, that from the Generality of the Crime in the Warrant it was 
void, becauſe the Crime was not ſpecified ; It did not appear what this 
Offence was; that it was very well known the Species ot High Trea- 
ſon were very different; that the Judgment was very different. In 
ſome Caſes it was to drawn, hang'd and quarter'd; in others, as for 
counterſeiting the Coin, the Quartering is no Part of the Sentence. The 
Species of Treaſon to be expreiſed in the Warrant was not tor the Be- 
nefit of the Party only, but was allo for the Benefit of the Crown, 
that it might be known what Sort ot Crime it was, and what Judg- 


ment was due; that it was ſaid 2 Inſt. 52. that it was for the King's. 


Benefit, and that the Priſoner might be the more ſately kept. 
Thar it the Lieutenant of the Tower thould have permitted Sir W. 
W. to have made his Eſcape, could he be charged wich High Treaſon ? 
What Sort of Judgment muſt there be given here? There was no 
ſuch Thing as a Judgment in Law generally tor Treaſon. ae 
Thar in the Caſe of Rendat and Roe, Mich. ) W. 3. three things 
were objected, iſt. whether the Secretary of State had Power to com- 
mit? but this was over-ruled. 
be to a Meſſenger? and this not prevailing, it was zdly inſiſted upon, 


that the Species of Treaſon which Sir James Montgomery was commit- 
to have been ſet forth, and upon this they were admitted 


ted for ought 
to Bail. ls. 

That there was another Matter of Weight here as to the Manner of 
the Commitment; he was to be ſafely and cloſely kept, and the Lieure- 
nant of the Tower has done this very fully; that there was a Form 


and proper Concluſion to all Warrants; that Ld. Coke took Notice of 


this Form, and of the Concluſion, that if the Party behaved himſelf ill 
in Cuſtody, he might be fo cloſely kept tor the ſafer Cuſtody of him; 
but that the Magiſtrate had only Power to commit the Party, not to di- 
rect any fuch Thing concerning his Confinement. 3 = 
That this Caſe here was the fame as LD, Aylesbury's Caſe ; he ſaid; 
he had ſome particular Reaſon to know it very well, he was committed 
21 May 1695. and he continued in Cuſtody till Hill. Term following; 


2dly, Whether che Commitment could 


that this Term, when he came to make his Prayer according to the 


Habeas Corpus Act, he was told he was not within it, for that he 
ought to have made his Prayer the firſt Week in the Term alter he was 
committed, the Act of Suſpenſion not reaching this Caſe. : 

Mr. Reeves argued of the ſame Side, that here was ſufficient to 
make the Court exerciſe their Power ot Bailing ; firtt, the length of 
Time of the Impriſonment, and no Proſecution; There was belides 


this, the State and Condition of Sir W. W. 's Health; his Lite would 


be in Danger by a longer Continuance in Cuſtody; then there was the 
Form and Generality ot the Warrant; that either ot theſe Reaſons was 
ſufficient, but when all 3 concurred, that Caſe would be the ſtronger. 
That firſt, as to the length of Time, Sir W. W. was committed the 
th of October laſt; that between 8 and 9 Months had paſſed, and du- 


ring that Time there had been no Proſecution; that tho' there was no 


Time limited by Law for a Proſecution, yer it ought to be {er on Foot 


in ſome reaſonable Time, that here was not any Reaton given why Sir 


W. W. had not been proſecuted. 
That as to the Hab. Corp. Act, it appeared from it that Perſons were 
to be kept in Cuſtody but tor ſome convenient Time, and he would ſub- 
mit it, whether this Act did not ſay whar thould be a ſufficient Time. 
* Ir was enacted, that if any Perſon ns &c. ſhould enter hisPrayer 
| Sh 4-2 rhe 
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ce the firſt Week of the Term &c. to be brought to Trial, and ſhould not 
« be ind idted that Term & c. he was to be fer at Liberty upon Bail the laſt 
Pay of the Term &.“ That in this Caſe Sir W. W. had neither enter'd 
his Prayer the firſt Term after his Commitment, or the ad, or zd, but 
at the End of the 4th; That if he had come with his Prayer the firſt 
Term, the Courts of Juſtice muſt have bailed him; and it muſt be ſub- 
mitted whether the Court now in their Diſcretion ought not to do it. 
Then as to his Health; as to the Circumſtances of this Cafe, the Na- 
ture of Sir W. W.'s Indiſpoſition, the great Danger he is under, the 
Inflammation in his Lungs, it being a Diſtemper his Father died of 
about the ſame Age, and the dangerous Symptoms now upon him; theſe 
Things too muſt be ſubmitted to the Court; That as to the Form and 
Generality of the Warrant, the Caſe of Kendal and Roe was in Point, 
that if the Warrant were ill, the Party ought to be admicced to Bail. 
There was a Commitment generally tor High Treaſon, © Receive and 
cc take into your Cuſtody Kendal and Roe for High Treaſon.” And if this 
were good, could then what came afterwards make that Warrant a bad 
one, by deſcribing the Species of Treaſon ? It the general Part be good, 
the other could never make it bad. Then it ſaid © For aiding and aſſiſt- 
<« ing Sir James Montgomery to make his Eſcape, being in Cuſtody for 
“ High Treaſon; now this might be a Treaſon tor Compaſling the King's 
Death, Levy ing of War againſt him &c. in which Caſe Perſons aiding 
and aſſiſting knowingly, would have been guilty of High Treaſon; but 
if the Offence were Harbouring a ſeſuit, Counterfeiting of Money, Coin- 
ing of Money &c. that the Aiding and Aſſiſting the Offender to make 
his Eſcape would not be High Treaſon; That the Court there did not 
go into an Examination to ſupply the Defect of the Warrant, but they 
took it upon the Face of the Warrant, and becauſe there was not a ſut- 
ficient Charge of High Treaſon, and purely upon the Generality of the 
Warrant, Kendal and Roe were admitted ro Ball. 
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 'Then to apply this, if there were a Caſe of High Treafon for which 
he might be committed, the Court will bail him. He might be com- 
mitted for Counterfeiting of the Coin; and if ſo, would not the Court, 
aſter 4 Terms, bail him? Surely the Court would have done it: That 
the Court could not take any Notice of what he was committed for, 
but from what was expreſs'd in the Warrant; and tho' the Warrant 
were good, yet upon the Uncertainty of it he ought to be bailed; That 
upon the Habeas Corpus Act it did ſeem to be the Opinion of the Parlia- 
ment, that the Species of Treaſon ought to be expreſſed. What was 
elſe the Meaning of the Words Plainly and ſpecially expreſs'd in the 
„ Warrant of Commitment?“ Noone was to have the Benefit ot this Act 
to be ibail'd, if in the Warrant the Treaſon or Felony were plainly or 
ſpecially mentioned. JFC pv GB 
That as this Caſe was, he hoped they had a very ftrong one; that 
there were 4 Noble Perſcns ot great Fortune who would have the Cuſ- 
eody of this Gentleman, and that he ſhould appear at all Times; that 
this was a ſafe a Cuſtody as that of a ſingle Perſon, the Gaoler ; that 
from the Circumſtances of his Health, and the Expolicion of the War- 


| rants, the Court might exerciſe their Diſcretion ot Bailing. 


Then Sir Joſeph ſekyll (the King's Ch. Serjeant at Law) ſpoke on 
the Behalt ot the Crown, and ſaid, that there was no Doubt - the 

Court had a Power ot Bailing ; they had it ar Common Law, and it was 

not taken away by any Statute; that gives no Reaſon in this Caſe for 
the length of Time, which only holds when there is a Failure of Pro- 
ſecution &c. which did always ſuppoſe the Innocence ot the Party ; 

the Commitment was on the th of Oct. laſt, at which Time many Per- 

| ſons were involved in the Rebellion, and the Proſecution of theſe Per- 
{ons had taken up the Time of thoſe who had the Honour to ſerve the 
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Crown ; fo that it was not a Neglect, nor to be imputed to thofe en- 
gaged in the Proſecution, becauſe he might have accelerated the Proſe- 
cution, and called upon the Crown to have been brought to his Frial by 
the Habeas Corpus Act; ſo that the Reaſon turns upon them; that the 
length of Time was owing to his Neglect, that he did not make his 
Prayer in proper Time. | N 
That as to the Habeas Corpus Act, it was reaſonable the Court ſhould 
copy after it, but when that Act came to be conſidered, it would ap- 
pear directly otherwiſe, than as the Objection had been made; that Act 
was deſigned for thoſe that would take the Benefit of it, and not to 
aſſiſt thoſe chat would not, nor was any Reaſon to be drawn from the 
Statute to induce the Bailing, for it took away the Benefit from thoſe 
who did not claim it, and never deſigned to grant the fame Ad van- 
tage to thoſe that did not deſire it, as co thoſe that did. 
That all the Caſes which had been cited, except that of Kendall 


and Roe and Veates, Show. 190, 191. went upon the great length of 


Time only; but whether this and the Preſumption of the Party's In- 


nocence were not anſwered by the publick Buſineſs, that the King's 


Counſel had been concerned in, he would ſubmit to the Court. 


That as to the Liberty of the Subject, which had been thrown in, 


that was to be regarded only aas Popular Way of Talking, but they, 
who had the Honour to ſerve the Crown, had more Reaſon to do it, 
againſt the Rebellion that was raiſed to deftroy the Liberties of En- 
gland, as well as the Perſon of the King. „ 
That theſe Warrants were legal Warrants, and this Objection was 
made in Crofton's Cale, but not allowed; that the Habeas Corpus 
Act inſiſted upon in this Matter, ſaying © the Treaſon or Felony muſt 
de plainly and ſpecially expreſſed in the Warrant”, there (plainly and 
ſpecially) muſt be the tame Thing; it was never the Deſign of the 
Statute to conſider the Difference of High Treaſon ; they were of the 
ſame Conſequence in Law; they were all capital Offences; it was the 
ſame Crime in Law, and theretore the Species need nor be expreſſed. 


That as to the Diſcretion of the Magiſtrate, it was for him to judge 


ot Accuſations that come before him; where was the extending and 


amplitying of his Power, if he were left to diſtinguiſh between Of- 
fences? All Treaſons were in a written Law, they were all enumerated 


in the Statute of 25 Ed. 3. or in ſubſequent Statutes, otherwiſe there 


would be leſs Power lett to the Magiſtrate than there was in a Judge 


upon an Accuſation before him; that as to the Caſe of Kendall and 


Voe, chat was plainly different, for there was a Commitment tor 
having aided and atlliſted Sir J. M. in his Eſcape, being committed for . 


High Treaſon ; ir ought to have been particular as to the Species of 
Treaſon, becauſe the Crime committed by Kendall and Roe was for 
Secundary Treaſon, and this depended ſolely and intirely upon the 
firſt Warrant ot Commitment, and therefore {ich a particularity might 
be neceſſary to bring theſe Perſons to be puniſhed for the High Treaſon, 


and yer not ſo in the Principal Caſe; tor if Sir J. M. had been before 
the Court, that would have been ſome Doubt whether the Treaſon 


muſt be ſpecified ; but that in the Caſe of Kendal and Roe for Secun- 
dary Treaſon, it could be ſo no further than the Treaſon expreſſed 
in the Warrant, ſo that there may be a Difference between that and 
the preſent Caſe. — 5 V 

That as to the Matter of the State of Sir W. W's. Health, the Court 
muſt go according to Law and Juſtice; it was a tender and compatho- 
nate Point to intermeddle with; he ſaid they were on the harſher Side 


on this Caſe, trom what it would be in the Caſe of another Perſon ; ir 


did not appear to be any chronical Diſtemper; it did not return by 
Fits. That Sir W. W. did not apply upon the Habeas Corpus Act, 
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but thought then the Indiſpoſition he lay under not a ſufficient Ground; 
that he was not now in worſe Condition than he had been. 

Then Mr. Attorney General ſaid, that as to the Objections which had 
been madeconcerning the Liberty and Property of the Subject, that they 
would be ar the Pleaſure of a Secretary of State, and as to the Warrant ot 
Commitment that it was not ſaid that he was charged upon Oath; this 


latter Objection had been over- ruled oftentimes, and if there ſhould 
be a Miſtake in the Warrant, that would not make the Liberty of all 


the Subjects of England at the Diſcretion of a Secretary of State. 

As to the length of Time ſince this Commitment, it had been ſaid, 
that where the Statute of Habeas Corpus was ſilent, the Court would 
bail by Common Law, bur length ot Time was only good Reaſon in 
Diſcretion; He argued that there was a Rebellion in the Kingdom at 
the Time of that Commitment, and ſince the Rebellion had been 


quelled, all Perſons concerned tor the Crown, and who ſhould have 
taken care for this Proſecution, had been employed. That Sir W. W. 


might himſelf, if he had thought fir, have demanded a Proſecution ; 


thax he knew ſo much ot a Proſecution againſt Sir W. W. that as far 


as the Matter appeared unto him, it mutt be in Somerſetſhire, and tho? 


one Aſſiſes had lapſed, yer what was betore ſaid was a ſufficient anſwer 


to > 5 
That as to the Legality of the Warrant not mentioning the Species 
of the Treaſon, this Exception was taken in Z. Crofton's Caſe 1 Sid. 
58. and not allowed, and the Bill of Rights in Ruth. Collections, was 
only that Warrants without Cauſe thewn, were illegal. That the Ot- 
ficer which commits muſt judge of the Treaſon, whether it were ge- 
nerally or ſpecially committed, and if it were ſpecified in the War- 


rant that it was for Treaſon in conſpiring the Death of the King, 


that might be proved by levying of War, and what Light could 
he have more than now, ſo that ſuch a ſpecitying did not make it 
more certain, or more for the Advantage of the Party, and the War- 
rant was not traverſable. That as to the Time in Crotton's Caſe, there 
was a Year and a half's Confinement; that there had been many Inſtan- 
ces of ſuch Commitments as cheſe, and in the Caſe of Kendall and 
Roe, if it had been an illegal Commitment, they muſt have been 
diſcharged Without Bail; that in that Caſe it did appear that Sir J. M. 


was dead, and that he being not to be convicted, there could be no 


Conviction of thoſe that let him eſcape, and they were bailed without 
Debate, chiefly for that Reaſon; the Warrant indeed was only juſt 
touched upon. That moſt of the Things which had been ſaid were in- 
ſiſted upon in Mr. Harvey's Caſe this Term, and difallowed. . 

That as to the State of Sir W. W's. Health, if he had known any 


Thing of that being inliſted upon, he would have ſent the Phyſician 


of the Tower to ſee him, but as far as it appeared he ſaid Sir W. W. 


looked well, that the Aſſiſes were not far off, and then it might apply 


for a Trial, or enter his Prayer, and be diſcharged. 

Mr. Solicitor General obſerved, that in the Habeas Corpus Act there 
were 3 Sections, wherein mention was made of the Cauſes to be con- 
rained in Warrants of Commitment, the firit had the Words“ Felon 


or Treaſon plainly expreſſed in the Warrant of Commitment; rhe 


2d had the Words © High Treaſon or Felony plainly and ſpecially ex- 


“e preſſed in the Warrant ot Commitment; aud the zd had the Words 
8 Petey Treaſon or Felony plainly and ſpecially expreſfed in the War- 
« rant of Commitment; and by comparing all cheſe 3 together, it ap- 
peared that the Parliament did not intend any other, but that it ſhould 
only appear whether the Offence was High Treaſon or Felony. Then 
to conlider the Caſe at Common Law, he ſaid that this Act had noc 


altered the Law, bur the Return upon the Commitment will hase the 


lame 
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Tame Conſtruction as at Common Law. To what Purpole ſhould the 
Species of Treaſon be ſet forth? there Was no Neceſſity to mention the 
overt Act, yet if any Thing more than High Treaſon was to be ſer 
forth, it muſt be the overt Act; it would be of no Uſe to the Priſo- 
ner, nor of any Uſe to the Court, that it would appear that the Court 
had Juriſdiction, without aſſigning the overt Act. 

That as to the Objection about the Power ot the Secretary of State, 
he ſaid there was no Doubt but he had a Power to commit; in the Cale 
ot Kendall and Roe this Objection was ſcouted at; and my Ld. Ch. 
J. Holt there ſaid, that it was made more tor Delight than Neceſſity; 
that by a Reſolution in Leonard's Rep. it appeared that the Court 
took this Difterence, that where one was committed by one of the 
privy Counſel, the Cauſe of committing ought to have been ſet down 
in the Return, but contrary where the Party was committed by the 


whole Council, there no Cauſe ought to have been alledged ; that this 


was offered, to ſhew that the Secretary of State had Power to commit, 
that theſe Words (plainly and ſpecially) were ſufficiently anſwered by 
a Warrant for High Treaſon only, without any particular Species of 


Treaſon ; for ſuppole it had been laid tor High Treaſon in compalling 


the King's Death, of which there were divers Overt Acts, would the 


Priſoner hereby be better intormed? In Z. Croſton's Caſe there was 


another Reaſon given, tor it was faid that the King need not diſcover 
the Particulars, tor it might be inconvenient to him, and no one could 
know what the Conſequence of this might be. 7 5 


. 


That in the great Cauſe of an Habeas Corpus 3 Car. in the Caſe of 


Sir John Corbet, Sir Edward Hampden and al', upon the general 


Return of a Commitment per Speciale Mandatum Domini Regis; it 


Was agreed, that it there had been any particular Deſcription of the 


Offence, it had been ſufficient, In 2) H. J. a Commitment pro Suſpi- 


tione Feloniæ was by all Sides allowed to be good. So it was in the Time 
of H. 8. pro Homicidio facto. So 30 Eliz. Brown's Caſe, pro Suſpi- 
tione Proditionis; that in Vaug. 142, 143. Buthell's Caſe, this Return 
was taken for granted; that was on a Commitment ot Buthell and 
al', for having acquitted en and Mead on an Indictment for a Riot 


&c. and it is there ſaid by my Ld. Ch. J. Vaughan, that it might have 


been objected that as the Return of an Habeas Corpus tor Treaſon or 
Felony had been good, ſo the Return there was ſuſhcient, and he won- 
dered it had not been mentioned, and it was not objected to either at 
the Bar or at the Bench; bur it was obſerved that there was a Difference 
between the 2 Caſes, for upon a general Commitment tor Treaſon or 
Felony, the Priſoner (the Cauſe appearing) might preſs for his Trial, 


which ought nor to have been denied or delayed, and upon his Indict- 


ment and Trial the particular Cauſe of his Commitment muſt appear; 
As to the Caſe oi Kendall and Roe he ſaid, that the Judgment ot the 


Court was not upon the Species of Treaſon being not fer forth; my Ld. 


Ch. J. Holt gave no Opinion as to that Matter, but an Objection was there 


made that Sir J. M. was not charged to be guilty oi High Treaton, now | 


he mutt be guilty of this to make the others guilty of High "Treaſon 
in aiding and aſſiſting him to make his Eſcape; he added, that it was 
not ſaid in that Caſe that a genenal Commitment tor High Treaſon was 
not good. 3 

As to the length of Time, he ſaid that it was to be conſidered upon 
the Habeas Corpus Act, whether it was not a good deal owtng to Sir 
W's. own Neglect, by not applying to the Court ſooner, When that Act 
had chalked out a Method; tor upon entring his Prayer in proper Time, 
it he had not been indicted that Term, upon Motion in open Court the 
laſt Day of that Term, he muſt have been diſcharged: That theſe 
were Conditions put upon the Party, of which it he would have the 


151717 
Beue- 


—— — > —— — — — 


= 7 


Py 2 ; gp ** a * * * 
Bail. 


Benefit, he muſt follow what was by them preſcribed. That there had 
been Attempts upon the Government every Body knew ; it was not ne- 
ceſſary to ſpecity that; Could it be ſaid the Warrant was void for want 
of this? ſurely it was legal and juſt, and the Secretary in doing what 
he had done, had but done his Duty. 

On the Reply Mr. Serjeant 5 ſaid, that the Attorney General 
had not given any Reaſon for his Delay of a Proſecution, that it was 
not inſiſted upon that they had any Witneſſes, or that any of theſe Wit- 
neſſes were out of the Way or abſent, to obſtruct the carrying on a 
Proſecution; that this being ſo, it was plain from the Hab. Corp. Act, 
there was no other Excuſe to be given to the Court, viz. that the Wit- 
neſſes could not be found, or were not in the Way, or by Reaſon of 
ſome abſence ; if Mr. Attorney General had been pleaſed to have given 
any Account of that, it might have given tome Satisfaction in this Cale. 
That upon every Commitment for High Treaſon, there muſt be expreſs 
Evidence of that Fact, and this ſhews that every Thing muſt then be in 
a Readineſs to make out the Subſtance of the Commitment; it deſtroyed 
all Preſumption of the Witneſſes being out of the Way; they ought to 
have proceeded freſhly ; that their Delay ot not ſuing tor an Hab. Cor. 
could not be imputed to their Prejudice, but it might evidence how 
much they were preſſed at that Time, as that Mr. Attorney ſhould hap- 

n not to think of this particular Caſe; that Sir W. W. Was not to be 
involved in the Caſe of thoſe that were in the Rebellion; whatever 
they deſerved, whether a recent Proſecution or not, he was not within 
the Act made for their Trial; his was a particular Caſe; his Confine- 
ment was to be anſwered for by a Default of their Proſecution; that 
he was not to be neglected, becauſe others of an inferior Quality were 
to be tryed; that others of a leſs Quality had been proceeded againſt 
in the Country, and a Perſon of his Quality had been neglected, tho? 
in Town, always ready to be brought to ſuſtice, and that tho' there 
was no Pretence of a Proſecution againſt him, he muſt now go down 
into Somerſetſhire; that it was not ſaid there was ever an Intention to 
proſecute him; that this looked like a wilful looking over his Caſe, 
and if this Proſecution in Somerſetſhire ſhould nor ſucceed, yet it might 
be a Satisfaction to ſome People. He ſaid that the Liberty of a Gen- 
tleman of Quality ought not to be reſtrained upon ſuch Suggeſtion, or 
a Report that Mr. Attorney would proſecute ; Impriſonment was only 
for ſafe Cuſtody ; the Clauſe of the Hab. Corp. Act, if their Prayer was 
not entered in due Time, took away only the Remedy the Party might 
have againſt the Judge or Officer as to any Penalty upon that Act, bur 
it was never intended to prevent his being bailed ; this was the Con- 
ſequence, that the Party ſhould not have the Benefit of that Act, fo as 
to bring an Action for the Penalty. It was a Waver of the Penalty, 
but ſtill he did not forfeit his Liberty; it gave him leave to get his Li- 
berty ſooner than he elſe could, nor took away any Benefit he had at 

Common Law; that Sir W. W. ſtood clear ſtill to have the Advantage of 
that Statute; that Mr. Attorney had no Interruption either in Mich. 
or Hillary Term, eſpecially in this Town; there were 2 Terms com- 
pleat ; that the Hab. Corp. Act ſaid, that 2 Terms were a reaſonable 
Time for a Proſecution, but his Client had laid 2 Terms more; this 
was a double Time, and a double Punithment; it doubled the Inconve- 
nience upon the proſecuted; tor by Law the Proſecution ought to be 
freſh. That as to the Form of the Warrant, he faid that they (the 
King's Counſel) had not given any Inſtance where it had been adjudy- 
ed good. The Event of Crotton's Cale was againſt them, when he 
was brought np upon his Hab. Corp. he was remanded tor 2 or 3 Days, 
and at the End of the Term he was let to bail; the Court thought 
that a general Commitment was not ſuſſicient to continue him in Cuſtody. 

_ That 
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That there was great Reaſon why the Species of High Treaſon ſhould 
be mentioned; Was there any Inſtance of a Commitment tor Felony ge- 
nezally held to be good, and allowed? If a Commicment for Murder 
or Felony 1 were not good, could there be any Difference, 
hy it ſhould not be fo too in Caſe of High Treaſon? ſor as Treaſon is 
the Genus, ſo is Felony. He ſaid the Reaſon of this was, becauſe the 

Court of B. R. which was a ſuperior Court, might have ſome Controul 
over the Actions of inferior Magiſtrates, and ought to have Satisfaction 
thewn them; that it was a Crime of that Nature for which a Perſon 
ought to be committed, and in order to this, there muſt be ſome con- 
ventent Certainty in their Warrants as to the Species of Treaſon ; the 
Fact imported it, As if a Man were taken in actual Rebellion. That par- 
ticular Species aroſe immediately from that Fact; Shall an inferior Ma- 
giſtrate be truſted with the Examinations of Facts, and yet make the 

Court a general Certificate without having the Species, tho it were not 
neceſſary to ſet forth the Overt Act? 3 

As to the Caſes in Ruſhworth, and the ſeveral Inſtances inſiſted up- 


on, as for Suſpicion of Treaſon, ſo for Suſpicion of Felony, ſo pro 


Homicidio, he ſaid that theſe were not Law, and that there were at 


that Time ſeveral Commitments made, when the Secretaries of _ 


pleaſed, without the particular Species of the Treaſon ; that the Cer- 


tificate of the Judges in Ruſhworth was made only ro excuſe them-' 


ſelves; that they had not ſer any Perſons at Liberty, bur where the 

| Cauſe of the Commitment had not been certified or returned to them; 

that as to the Cale ot Rendall and Roe, my Ld. Ch. J. Holt ſaid, it 

wos a {ſtrong Objection, that the particular Sort ot Treaſon was not 

Os, and this was 1inhifted upon at the Bar in Montgomery's 
ale. 

Thar as to the Caſe in Vaugh. it was ſtrong for him; for upon ſuch a 
general Commitment tor Treaſon or Felony, the Priſoner (the Cauſe ap- 
pearing) might preſs for his Trial, which ought not to be deny'd or de- 
lay'd ; which ſhews that if this Commitment be allow'd, yer the Party 
ought to be proſecuted immediately, and this Proſecution ought not to 
be deferr C-. „„ - 3 - 

Thar it Mr. Attorney General deſired any Recognizance or Bail to 
be given, Sir W. W. thould ſubmit to it, and would be forch coming 
to appear at any Time, which would be a far greater Security than his 
Commitment. | ” | 


Mr. Jeftrys by way of Reply alſo ſaid, That Sir W. had been fo cloſe 


kept, that he had not Uſe ot Pen, Ink, or Paper for 2 Months, fo that 
he coald not apply for an Enlargement from his Impriſonment. 0 

That as to the Caſe of Kendal and Roe, no Anſwer had been given 
to it; ſor tho' Sir James Montgomery was dead, yet his Death could 
not alter that Caſe; As to the Saying by Mr. Solicitor that the Objec- 


tion about the Power of a Secretary of State to commit was there 


ſcouted at by the Court, it was there mentioned by my Ld. Ch. J. Holt; 

and tho' their Power be now agreed to, yet they were but formerly, 
Clerks of the Council, and are but of late grown to be Great Miniſters 
of State. The Attorney General has ſaid, that we ſhould ſtay till next 
Term; ſo much he knew of a Proſecution; ſo that as yet he does not 
know 1t with any Certainty. The Habeas Corpus Act lays, that there 
ought to be Oath made that the Witneſſes cannot be produced. NIr. 


Attorney did not fay that he had Directions to proſecute, or that he 


would proſecure. | 

Mr. Reeves, by way of Reply, further added, That it wa; not 
ſaid how long Time Mr. Attorney had Directions to proſecute in 
Somerſetſhire: There had been already an Aſſiſes in Somerfetthire; 
there was a conliderable Time between October and that Affiſes, and 
2 Terms had lince interven'd. Sir W.'s Commitment was 5 this 
1 | | \ -&OWIt; 
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Town, and it he had enter'd his Prayer in time, he would have been 


intitled to be bail'd long ſince: That if Mr. Attorney did intend to try 
him in Somerlertthire, he would have an Opportunity to do it after his 
being bail'd as well as now; bur as to Sir W.'s own Caſe, it was of far 
greater Conſequence ; for if he were kept in Cuſtody, he would be in 
Danger of his Life; but the Proſecution might nevertheleſs go on; and 
as to the Crown, there could be no Inconvenience. 

As to the Cale of Kendal and Roe, that had not been anſwer'd: It 
was there determined that it was an ill Commitment. The Judgment 
of the Court there was, that ſuch a general Commitment was a Reaſon 
for the Court to bail, tho not a void Commitment; that this was what 
they now inſiſted upon. Take it to be a good Commitment, the Party 
Nil ought to be bail'd ; this did nor ſhew that it was an illegal Com- 
mitment. As for that which was ſaid further, that Sir James Montgo- 


mery was dead, this was not taken Notice of by the Court; but Judg- 


ment was given upon the Form ot the Commitment; that as to the Ob- 
jection, that it ought to have been there averr'd that Sir James Mont- 
gomery committed High Treaſon, this made the preſent Caſe the 


ſtronger. | 


Thar as to the Reaſon given tor a Delay of the Proſecution by the 
Rebellion, it did not appear that Sir W. W. was in Cuſtody for an Act 
done in the Rebellion, or tor any other Act of High Treaſon what- 
ſoever. | ; 5 

That for the Length of Time, the Generality of the Warrant of 


Commitment, tho not a void Warrant, their being ready to give Bail 


to appear in Somerſerſhire, after ſo long being in Cuſtody, he hoped the 
Diſcretion of the Court would be induced to bail him. 
Then Sir W. W. himſelf ſpoke; That for 2 Months after his having 


been committed, he was ſo cloſely confined that he could not enter his 


Prayer, if he had known it was neceſſary; that no- body was allowed 


to come to him till the Habeas Corpus Act was ſuſpended, not even his 
Wite; and afterwards only the Duke of Somerſet and his Lady, and his 
own Wife; That there had been 16 or 1) in the Tower, and all the 
Warrants of Commitment contained the particular Species of Treaſon 
except 2 or 3; That he had lately had an Opportunity to look upon the 
Habeas Corpus Act, and there was a Clauſe in it, that no Perſon which 
ſhould be 2 at Liberty upon an Habeas Corpus &c. ſhould be again 
committed or impriſoned for the ſame Olfence. Then how could that 
be made appear, but only by the Species of Offence expreſs'd in the firſt 
Warrant? That his Commitment was before any of the reſt that were 
in the Tower. I „ „ 
That as to the Proſecution in Somerſetſhire, there had been 3 Quarter- 


Seſſions and one Aſſiſes already paſs d; that it Mr. Attorney would ſay 
upon his Honour, that he had Evidence upon Oath to find a Bill againſt 


him, he would be content to lie by the next Vacation. 
The Ch. J. then ſaid, that the Caſes which had been mentioned were 


ſoon found out; and that his Brother Pengelly had had, he did believe, 


a very tull Account of them; That as to What Sir W. W. had mention'd 
concerning his Confinement, it would be proper that Affidavits thould 


be filed of it that Night, that they might have Time and Opportunity 


to lay before the Court the Matter of Facts as well as the Matter of 
Law ; and the laſt Day of the Term ler Sir W. W. be brought here 
again. 

> Then a Requeſt being made to the Court, that Counſel and a Soli- 
citor might have Leave to have Acceſs to Sir W. W. the Ch. J. laid, 
that as to the Counſel and Solicitor's going to him, that would be pro- 
per to be mention'd to the Secretaries of State. 


Bail. 


Major Doyley, the Lieutenant of the Tower, being asked concerning 
the Nature of the Confinement, ſaid that no-body had been let in to Sir 
W. W. but by particular Warrants; no Perſon whatſoever, or any Let- 
ter, was to be admitted to go to or from him. Upon which the Ch. . 
asked the Lieut. about Sir W.'s being able ro ſend any Meſſage, what he 
could do as to that; and the Lieur. anſwered, no-body bur (ſuch an 
one), and that not without communicating the Meſſage to one of the 
Secretaries of State, Then the Ch. J. ſaid to the Lieut. Let us have 
theſe Warrants brought up with you. If any Anſwer be put in as to the 
Nature and Circumſtances of Sir W.'s Health, let theſe Affidavits be 

filed by To-morrow Night. Let us look upon theſe Caſes that have 
been mentioned, when they were, and how they are, viz. Bates's 


Cale, Ld. Montgomery's Caſe, Zach. Crofton's Cale, and che 


Cale of Kendall and Roe. : 

Then a Rule was made tor the Lieutenant of the Tower to bring up 
Sir W. W. again the laſt Day of the Term; which being done, the Ch. 
J. delivered the Opinion of the Court, viz. 


Thar Sir W. W. being brought up there fron the Tower by a Habeas 


Corpus, the Return to it was, That he was charged there by a Warrant 
under the Hand and Seal ot Mr. Secretary Stanhope, (in the Words as 
above.) : „ 5 Eg 
Thar it was directed to the Governor of the Tower of London, or 
his Lieutenanr. TS 


That it had been pray'd that Sir M. W. might be ler out upon Bail; 


and to induce the Court to do this, ſeveral Reaſons had been offered to 
the Court; That it had been admitted on all Sides, that the Court had 
Power to bail upon a Commitment for High Treaſon, tho' there were a 
good and proper Commitment; yet as tor the Circumſtances of the Caſe, 


that the firſt Thing inſiſted upon or objected, was from the Form of 


che Warrant; and there the firſt Objection was, that he was +5 i: kept 


in fate and cloſe Cuſtody; that this was more than by I gd be 


juſtified; Ir was only a ſafe Cuſtody tor the Party, ſo to ve taken care 
of, that he might not make his Eſcape. He ſaid this was advanced 
withour any Authority, or one fingle Inſtance, and againit 4o Prece- 
dents; that there had been many Occaſions when this Exception might 
have been taken; That in Kendal and Roe's Caſe ſome Notice was 
taken of this Exception; but it was there allowed as proper to be done. 
What had been the Conſequence, if the Impriſonment had been more 
cloſe than by Law it ought to have been? That is not the Conſequence 
that the Court thould e c F 
That the next Objection that was made was, That this Warrant was 
not ſaid to be made upon Oarh, and this was preſs'd in a pretty ſtrong 
manner, that if People might be committed in this manner, it was 
making them tor their Liberties Tenants at Will to the Secreraries of 


State. Bur, in the firſt Place, he ſaid it was a hard way ot Arguing, 


that becauſe no Oath was expreſs'd in the Warrant, therefore he was 


committed without Oath; and it the Oath were nor expreſs'd in the 
Warrant, it was not necefiary. This was allo preſs'd, without one 
ſingle Authority; that many Commitments had been in that Form; 
many had been brought before the Court in that Form. In ſome of 
them Mention had been made of this Thing, bur it was never taken to 
be of any Weight; bur on the contrary Trin. 2 W. & M. this Matter 
was particularly inſiſted upon, that a Warrant of Commitment without 
Oath was illegal, and it was over-ruled. This was Ferguſon's Calc. 
In the Cale ot Kendal v. Roe, it was inſiſted upon, and not allowed; 


Thar there might be an Impriſonment in many Cafes without an Oath; - 


That this Matrer was lately under Conſide ration in the Houle ot Lords, 
and the Judges were asked their Opinions upon it, which were . — 
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by my Ld. Ch. J. King, That Warrants of Commitment were good 
without being upon Oath ; That in many Inſtances Warrants without an 
Oath could nor be illegal. There might be many Inſtances where an 
Oath was not neceſlary; A Perſon may be found with treaſonable Pa- 
pers about him, or may be taken in the Fact. The Magiſtrate that 
commits, muſt ſee that the Party is guilty. Where a Magiſtrate exe- 
cuted a Matter within his Juriſdiction, it thould never be preſumed that 
he abuſed that Juriſdiction. 
As for the next Objection that was made, that the Warrant was too 
general, not ſaying tor What Species of High Treaſon the Commitment 
was, he ſaid, that this was likewiſe advanced without any Authority; 
none of the Books cited did prove it; Ld. Coke, tho' he ſaid the War- 
rant muſt contain the Cauſe ot Commitment, did not ſay that the Ma- 
giſtrate muſt go into a Specification of the Ottence ; the firſt Reaſon given 
tor this was grounded upon 2 Co. Inſt. 59 1. that the Warrant muſt con- 
tain the Cual that it might appear to the Court judicially, that the 
Offence was for High Treaſon, either againſt the Perſon ot the King, 
or for what elſe; but he ſaid, he would not go over the Reaſons men- 


tioned in that Book, for that they could not be ſupported in all Parts. 


But the Court did in all Caſes rely upon the Judgment of the Magiſ- 
trate; that it had been admitted that it was not neceſſary to ſet forth the 
Overt Act, and if ir be not neceſſary to ſer forth the Overt Act, it 
muſt be leit to his Diſcretion, whether the Offence were High Treaſon 


or not; the Court could never from thence form any Judgment, whe- 
ther it were High Treaſon or not. In the ſame Book it was allowed, 


that a Commitment pro alta Proditione contra Perſonam Domini Re- 
gis would be ſufficient, but what Judgment could the Court form of 
that? One Species was for Compaſſing the King's Death, and another 
was for Levying of War &c. each was High Treaſon againſt the 


King's Perſon; could the Court form any better Judgment upon the 


one than he could upon the other? So again for Levying of War, there 
were many Species of Levying of War, and there were ſome Riots 


which were very near Treaſon. Then this Objection was urged fur- 


ther, that this Certainty was required, becauſe it might be extended 
to others who might be aſſiſting ro a Perſon ſo committed in making 
his Eſcape. But he ſaid, that this only ſhe wed that the Party was not ſo 
ſtrictly guarded as he ought to have been; hut was the Party therefore 


to be permitted to go at large? The next Objection was made by Sir 


W. W. himſelf, and very plauſibly, that the Habeas Corpus Act did 
ſuppoſe the Offence ſhould be ſpecified in the Commitment, (becauſe 
there was a Clauſe in it, that no Perſon which had been delivered, or 
ſer at large upon an Habeas Corpus, ſhould at any time thereafter be a- 
gain impriſoned or committed tor the ſame Offence) or elfe it could 
not appear upon the 2d Commitment that it was tor the ſame Offence as 


the firſt was for; as to this he ſaid it was true, the Offence could not ap- 


pear to be the ſame in both Commitments, Without being ſpecified, but 


this muſt ariſe upon Circumſtances, and for Proot the Evidence ot the 
Identity of the Fact did not turn upon the Warrants, but upon the Exa- 


mination of the Facts upon which the Warrants were grounded. It the 
firſt were tor High Treaſon in Killing the King, the next might be 
tor Compaſſing the Death of the King. Here this muſt not turn upon 
the Expreſſions of the Warrant, the Act is penal againſt him that made 


the Commitments, and it will lie upon him to make out that there was 


a 24 Fact; ſo it would be it the Expreſſion in the Warrant ſhould be 
different, As in the firſt tor Levying War againſt the King, this was 
one Species of High Treaſon ; if the 2d, tor Compaſſing the King's 
Death, that was another Species of High Treaſon; yet it the Fact was 


the ſame, the Party muſt be delivered upon this Act; he would be in- 


titled 
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ticled to bring his Action for the Penalty againſt the Officer, and it puts 
the Proof upon the Officer, that the ad Commitment was not for the ſame 
Offence with the iſt; fo that this Expoſition of the Act, by ſpecitying 
the particular Treaſon, will not anſwer the End of it, for it the Spe- 
ctes were not the fame in both Commirments, the Facts might be the 
ſame, or it the Species were the ſame, the Facts might be different. 
There was a further Objection, and that was the Caſe of Kendal 
and Roe ; he ſaid, that Caſe was thus: They were committed for High 
Treaſon, tor aſſiſting in the Eſcape of Sir J. Montgomery who had been 
committed for High Treaſon, and their Warrant of Commitment ran 
thus, viz. Sir W. Trumbal, Knt. one of his Majeſty's moſt honour- 
© able Privy Council, principal Secretary of State. 


Theſe are in his Majeſty's Name to authorize and require you to re- 


ceive into your Cuſtody the Bodies of Thomas Kendal, and Richard 


© Roe, herewith ſent you, they being charged with High Treaſon, in 
having been privy to and aſſiſting the Eſcape of Sir James Montgomery 


* out of the Cuſtody of William Sutton, one of his Majeſty's Metſengers 
© in Ordinary, and charged with High Treaſon, you are to keep them in 


© ſate and cloſe Cuſtody until they thall be delivered by due Courſe of 
% Law, and tor ſo doing this ſhall be your ſufficient Warrant. Given at 
e the Court of Whitehall, the 24th Day of October, 1695. 
“ To the Keeper of Newgate, William Trumbal. 
& or his Deputy.“ : 


| He ſaid there was an imperfect Report of that Caſe in 3 Mod. 98. 
and in this Court there were ſeveral Exceptions taken to that War- 


rant of Commitment, but they were all over- ruled; the Exception 


there taken that the Secretary of State could not commit was ſcouted 


at by the Court, as Mr. Solicitor General has obſerved ; another Ob- 
jection was, that the Commitment by Sir W. T. ought to have ſpeci- 


tyed what the Treaſon was, for it was inſiſted upon that there might be 
a Sort of High Treaſon, the aſſiſt ing of which would not be Treaſon, 


as the Aiding, Receiving, Abetting and Comforting a Counterfeiter of 
the Great Seal, Co. 12. $1, 82. or of a Counterteiter of Money. It was 
alſo inſinuated that Sir James Montgomery being dead, they could not 


be tried, and therefore they ought to be admitted to Bail. He ſaid this 


Caſe did not all turn upon the Species of Treaſon, but upon this, that 
their Fact and their Crime were ſpecity'd as not dependant upon Sir 
James Montgomery's Crime, but upon the Words of his Warrant of 
Commitment. It was, that he was committed for High Treaſon, bur 
not charged with High Treaſon. If they aided and aſliſted him in his 
Eſcape, their Crime muſt be dependant upon his; therefore he muſt be 
committed for a particular Species of Treaſon to make them liable to the 
ſame Puniſhment he was ſo committed for. He ſaid that this Matter 
turn'd upon 2 Things; firſt, That Sir James Montgomery was guilty. 
2dly, That he was committed for that particular Offence. It was then 


objected very ingeniouſly by Mr. Reeves, that if a Commitment general. 
ly tor High Treaſon were good, what came afterwards in. it could not 


make it bad. He ſaid the Anſwer to this was, That he that was com- 
mitted for High Treaſon might not be committed for the fame Treaſon 
of which he was Guilty, ſo that what came afterwards might make it 
ill. He was not committed for High Treaſon generally, but for a par- 
ticular Treaſon, ſo that he may not be Guilty of that Treaſon: As it 


was in Caſe of a Felony for ſtealing Frith or Apples growing, ſo that 


when you came to ſpecify the particular Fact, the general Words may 
loſe their Force. So it was in Caſe of calling one (Thief), if the Words 
went on (tor ſtealing Apples growing), theſe Words were not actionable, 
tho (Thief) in general was actionable. He concluded that theſe vere 

the 
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the Objections which had been made : theſe were the R eafons which had 
been otfered in this Caſe; but then, on the contrary, it appear'd from 
2 Inſt. 52. that this Warrant was good. It ſays the Cauſe muſt be con- 


tained in the Warrant, as tor I'reaſon, Felony &c. or tor Suſpicion of 


Treaſon or Felony &c. So was 1 And. 298. Ruth. Coll. 1. Vol. Pa. 50). 
509. 538. That Caſe was very full to the Purpoſe, and upon a very par- 
ticular Occaſion; for it was, as it was faid by my Ld. Ch, J. Coke, then 
the Solicitor General, ro be a Direction for all Council-Commirments. 
The Occaſion was, that ſeveral Perſons had been commirred ar ſeveral 
Times to ſeveral Priſons without good Cauſe, Part ot whom bein 

brought up into the King's Bench, were according to Law fer at large 
and diſcharged of their Impriſonment, at which ſeveral great Men were 
offended, and procured a Command to the Judges that they ſhould nor 
do ſo afterwards ; notwirhitanding which the Judges did not ſurceaſe, 
but by Advice amongſt themſelves made certain Articles, and delivered 
them to the Ld. Chancellor, and Ld. Treaſurer. The Words were 
theſe, viz. And where it pleaſed their Lordſhips to will divers of us to 
ſer down in what Caſes a Perſon ſent ro Cuſtody by her Majeſty, her 
Council, ſome one or 2 of them, are to be detain'd in Priſon, and de- 


liver'd by her Majeſty's Courts or Judges; we think that it any Perſon 


be committed by her Majelty's Commandment trom her Perſon, or b 

Order from the Council- Board, or if any one or two of her Council 
commit, and for High Treaſon, ſuch Perſons io in the Cate before com- 
mitted may not be deliver'd by any ot her Courts without due Trial by 


the Law, and Judgment of Acquittal had, neverthelets the Judges may 


award the Queen's Writs to bring the Bodies ol ſuch Perſons before 
them; and it upon Return thereof the Cauſes of their Commitment be 
certify'd to the Judges, as it ought to be, then the Judges in the Caſes 


be fore ought not to deliver him, but to remand the Priſoner to the Place 


from whence he came, which cannot conveniently be done, unleſs No- 


tice ot the Cauſe in generality or elſe ſpecially (or as the Words are in 


Ruſhworth, in General or elſe in Special) be given to the Keeper or 
Goaler that ſhall have the Cuttody ol ſuch Priſoner ; this was ſigned by 


all the Judges and Barons &c. and they delivered one to the Lord 
Chancellor, and another to the Lord Treaſurer. 


Mr. Selden in Ruſhworth inſiſts upon this as the Opinion of all the 


Judges, and produced the Report under Ld. Anderſon's own Hand, and 


this was afterwards ordered to be entred in the Counſel Books, ſo that 
this was not an Excuſe only made by the Judges, as was objected by 
his Brother Pengelly, bur a direct Opinion of theirs ; it was their D:- 


fire to remedy the Inconvenience that then was; it was an Application 


of the Judges themſelves to prevent the Hardſhips that were exerciſed 
then upon the Subjects. It was there pur, that if the Cauſe of Commit- 
ment was certified the Priſoner muſt be remanded ; ſo that it the Cauſe 
appear either in General or in Special in the Warrant of Commitment, 
according to this Reſolution it will be well; and Keeling (who was a 


great Man) in Zach. Crofton's Caſe, affirmed, that if the Cauſe of 


Commitment were for High Treaſon generally, it was a good Warrant. 
He ſaid, that the Houſe of Commons, immediately atter rhe Debates in 
Ruſhworth, came to a Reſolution, that no Freeman ought to be derain- 
ed or kept in Priſon, or otherwiſe reſtrained by the Command of the 
King, or the Privy Council, or any other, unleſs ſome Cauſe of the 
Commitment, Detainer, or Reſtraint were expreſſed, tor which by 
Law he ought to. be committed, detained or reſtrained ; ſo that a Com- 
mitment for High Treaſon generally is good; ſo was Vaugh. 142. Ld. 


Ch. J. Vaughan there allowed it for Law, by not denying tue Objeciion 
there raiſed from ſuch Warrants, but by diſtinguiſhing upon it, ad 


Buſhel's Cate was final and concluſive. Theſe were the great Opini— 


Ons 


—  — 
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ons in the Time of Q. Eliz. and in 3 Car. 1. when this very Matter 
was under Conſideration; they were the Opinions in Ld. Ch. J. Vaugh- 
an's Time, and have been the conſtant Practice ever ſince. So he con- 
cluded, rhat theſe Objections which had been made, were nor of any 
Weight as to the Warrant of Commitment. As tor the other Points, 
upon the Length of Time lice the Commitment, and the Indiſpoſition of 
Sir W. W. he ſaid, that as to the former, the Caſes that had been ci- 
ted did not come up to this Caſe, and it would not be neceſſary to go 
chro' them all; but yer, tho” this were here a good Warrant, the Court 
were of an Opinion, that Sir W. W. ougnt to be bailed. 

As to the Aifidavits concerning the Indiſpoſition, he ſaid, they were 
Nonſenſe, and that the Indiſpoſition muſt be a preſent Indiſpoſition, not 
in Purpole or Expectation, but the length of Time was to be conlidered ; 
The Commitment was about the Middle of Oct. laſt; there had been 
ſomething ſaid of a Crime eltewhere, but nothing of that was laid before 
the Court. Here was no Oath or Charge ot any Crime, nor was it ſaid 
directly that there would be certainly a Proſecution elſewhere. If the 
Act did ariſe in Middleſex, there had been 4 Terms pait, and if it aroſe 
in the Country, there had been 3 Quarter Seſſions, which tho' not con- 
liderable in this Caſe, yet there had been an Aſſiſes, and yet no Proſe- 
cution torwarded. There had not been any Preparation towards it, nor 
yer was It laid certainly that there could be one. | 

He ſaid, there was a Thing that might have been a great Objection 


againſt Sir W. W.'s then being bailed ; that he ſhould he ſtill ſo long, 
and not make any Application. But the Reaſon given tor this was of 


ſome Weight in determining the Diſcretion ot the Court; it was that 
the Habeas Corpus Act was ſuſpended at that Time, tho' not as to this 


particular Caſe. The Gentleman night think kimtelt included, and be 


miſtaken in it. However, under thele Circumitances he ſaid it ſeemed 
very reaſonable that Sir W. W. ſhould be bailed, and to appear here 
again the firſt Day ot next Term. N 


That had Sir W. W. made his Prayer the firſt Day of this Term, 


and it had appeared that the Matter did ariſe in another County, the 


Court could not have bailed him by the Habeas Corpus Act; bur they 
were not then upon that Act, but at Common Law; he faid that they 


- were intruſted with the Liberties of tae Subjects of England, and as 
they were bound on the one Hand to take Care ot them, fo they there 


ere on the other Hand to take Care ot the Government, that a Perſon 


might not eſcape Juſtice, where there was a due Proſecution againſt him; 
that he would have taken Mr. Attorney General's Word, it he had ſaid 


at the Bar that he would certainly have indicted Sir W. W. but there 


not being any thing ot that in tis Cate, they were all of an Opinion 
0 bail him. 5 1 

He concluded that there had been a great many Objections made by 
the Counſel; but to ſtart Objections againit that which had been newly 
heard and determined by the Court, that they might throw a greater 
Hardſhip upon the Courſe ot the Court, and make it look more odi- 


ous in the World, where they over-ruled a great many Objections (tho? 


theſe great many were made up but ot few) was not fair, nor a Practice 
to be ſuffered, but he hoped it would not be done any more. 
Then the Attorney General ſaid, that he had Notice of Sir W. WI. 


Bail, and did not object againit them; and thereupon Sir W. W. en- 


tered into u Recognizance of 10,000 1. and the Duke ol Somerſet, the 
Lord Rocheſter, the Lord Tumont, and the Lord Gower as his Bail, 


into a Recognizance of 5000 l. to appear here again the firit Pay ot the 


next Term. | 
Mich. 3 Geo. Sir W. W. appeared the firſt Day of this Term, and 
was continued according to the Courſe of this Court to the lait Day 
| | -<-4 | | thereot ; 
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thereof; when he appearing again, the Attorney General ſaid, that he 
had his Majeſties Commands for ran him, for Miſpriſion of 
Treaſon, and would proceed againſt him accordingly, and to anſwer 
the Delay of ſuch a Proceeding an Affidavit was read, that a material 
Witneſs for the Crown was then in Holland &c. upon which the Court 
declared, that the Attorney General's ſaying he would proſecute &c. 
was a good Ground tor them to continue Sir W. W. upon Bail till the 
next 'Term, 1 

Hill. 3 Geo. The firſt Day of this Term Sir W. W. again appeared, 
and was continued till the laſt Day thereof, upon which Day he was 
diſcharged; the Attorney General declaring, that he had his Majeſties 
Order tor proſecuting Sir W. W. for a Miſpriſion of Treaſon, in con- 
cealing the High Treaſon for which my Lord Landſdown was indicted ; 
but the King having been pleaſed to pardon my Lord Lanſdown, and 
to order him to ſuceaſe the Proceedings upon the ſaid Indictment, He 
now conſented that Sir W. W. might be diſcharged. Trin. 2 Geo. I. 
B. R. the King v. Sir William Windham. pn | 


The King 8. Theſe Lords have been committed to the Tower by my Lord 
againſt Ld. Townſend one of the Secretaries of State, for treaſonable Practices 
_—— againſt the Government, upon the late Suſpenſion ot the Hab. Corp. 
plin. Trin. 2 Act, which being expired upon the 24th Day of May laſt, they ap- 
Geo. 1. B.R. plied upon the 26th Day of May to Mr. Baron Price at his Chambers 
tor an Hab. Corp. according to the 31 Car. 2. c. 2. which being granted, 
and they (being brought up to him from the Tower) did inſiſt upon their 
Privilege as Peers to be diſcharged, a Peer not being required to give 
Bail tor a Miſdemeanour; but the judge being of an Opinion that 
they ought to give him Bail, elſe he could not diſcharge them &c. 
they waived their Claim of Privilege, and entered into Recognizance 
(with Bail) to appear at B. R. the firſt Day of this Term, which was 
upon the firſt of June; and they appearing accordingly, it was moved 

by their Counſel that they might be diſcharged, and not continued u 
on their Recognizance till the laſt Day of the Term; and my Lord 
Mariborough's Caſe in rhe Houſe ot Lords was quoted, bur it was 
Vas retuſed by the Court; and Parker Ch. J. ſaid, that the Court could 
not take Notice of what they were committed for, that they had no- 
thing before them but the Recognizance, and they could not take 
Notice of the Warrant of Commitment, or for what they ſtood com- 
mitted, and that the Lords muſt be continued upon their Recognizance 
till the laſt Day of the Term, according to the Courſe of the Court, 
the whole Term being in Law accounted for as one Day. The fame 
Day (theſe Lords going immediately into the Houſe ot Peers) debate 
aroſe upon this Matter, and the Opinion of the Judges then preſent being 
(as it was delivered by the Ch. J. King) that Baron Price and the Court 
had done their Duty &c. that the Judge was obliged to take Bail up- 
on the Hab. Corp. Act, and ought not to have diſcharged the ſaid Peers; 
but this Debate being adjourned to inſpect their Journals tor Precedents 
&c. Upon the 4rh ct June, the Court of B. R. was again moved to dit- 
charge this Recognizance, to which Mr. Attorney General conſented, 
ſaying, he had received his Majeſty's Command ro content to the Dit- 

charge of the ſaid Recognizance &c. 


Trin. 2 Geo. 9. Mr. Harvey having been committed tor High Treaſon by ni 
2 Fo Lord Townfend's Warrant, (one of the Secretaries ol State) to thi 
; Priſon of Newgate, was about the Beginning ot this Term brough: 
up upon an Habeas Corpus, and Mr. Serjeant Darnel and Mr. Hun. 
gertord, being of Counſel for him, moved that he might be di 
charged upon Bail, and they alleged the ill State ot' Health he was 
in, of which they produced Atjidavits 3 and further intiſted up on 
the Inſufficiency ot the Warrant of Commitiuent, as iſt, That he 


ads 


0 


Bail. 


was not charged with any Offence. 2dly, That this Charge againſt 
him muſt be upon Oath, the Warrant being only “ Receive into 
*© your Cuſtody Edward Harvey, herewith ſent you tor High 
% 'Treaſon.” And 3dly, That the Species of Treaſon ought to have been 
mentioned; That Mr, Harvey was on the 21ſt of Sept. laſt committed 
for treaſonable Practices againſt the Government to the Cuſtody of a 
Meſlenger, and about the Beginning of May he was ſent to Newgate on 
this Warrant; That he was a Member ot Parliament, and his Atten- 
dance there was very neceſſary. I 
Upon this one Claxton, an Aporhecary, was examined upon Oath b 
the Ch. Juitice, concerning the Nature and Danger of Mr. Harvey's In- 
diſpolition. | 
To this it was anſwer'd by Mr. Attorney General and Mr. Solicitor 


General, That the Habeas Corpus Act was generally © for High Trea- 


* ſon or Felony,” the Words were © plainly and ſpecially expreſs'd,” 
not ſpecifically ; Thar the Bailing was a Matter in the Diſcretion of the 
Court, and Mr. Harvey was not intitled to that Favour till the laſt 


Day ot the Term; That an Offence was ſufficiently charged in the War- 


rant © Sent thither tor High Treaſon,” is charging a Man with High 
Treaſon ; That in the late Duke of Ormond's Cate, the Act for his At- 
tainder was generally tor High Treaſon ; and in Caſe of Commitment 
tor Murder the Warrant need not mention the particular Perſon killed 
nay it was not neceſfary in an Indictment. Ir was replied by Mr. Har- 


vey's Counſel, That the Species of Treaſon ought to be expreſs'd in the 
Warrant. The Habeas Corpus Act was, that the Priſoner jhould be 
bailed, except where the Charge againſt him was plainly and ſpecially 
expreſs'd, and cited Croiton's Cale, 1 Sid. 78. And as tor the late 
Duke of Ormond's Cale, the Act tor his Attainder reters to the Articles 


of Impeachment. 


Then it was ſaid by my Ld. Ch. J. Parker, that this was an Illneſs. 
which had been a good while upon Mr. Harvey, and it was proper they 


thoald be ſatisfied about it, there ſeeming not to be any immediate Haſte 


or Danger; That they could not take Notice of the Matter about the 
Warrants, unleſs it had been more particularly expreſs'd, and perhaps 
the firſt Commitment was ot more Service to Mr. Harvey than his Li- 


berty could have been, conlidering his Examination betore the Secretar 
of State; tor then there might have been ſome. Reaſon tor his being de- 


tained in Cuſtody © That in my LD. Pontgomery's Caie his Sickneſs 


was occaſioned by his Contineinent ; but here he knew not how Mr. 


Harvey had been kept in Newgate, or was kept before going thither. 
He ſaid he knew him very well, and that he ſeemed not to be in that 


Stare of Health he formerly enjoy'd. Pratt J. ſaid that he did not think 


tltat an Indiſpoſition was, in all Caſes, a Reaſon tor the Court to bail. 


And then the Ch. J. added, that a Magiſtrate might be miſtaken in his 


Opinion about the Ottence, but yet he was not bound to ſet out all the 


- Evidence. It could not ſignity any thing to the Party, whether one 
Species ot Treaſon or another was exprels'd in the Warrant; but it there 
was a Fault in the Commitment, the Court could not therefore admit 


him to Bail. In Caſes of Felonies it was every Day practiſed, that it, 
upon Examination of the Fact, it did appear that the Party ought not to 
be bailed, the Court did order the Juſtice of Peace, who made the firit 
Warrant inſufficiently, to make a new one to ſupply the Detect of the 
former, 

Then Nir. Harvey's Counſel prayed, that his Prayer might be enter'd 


purſuant to the Habeas Corpus Act, which was done accordingly. 


About 2 or 3 Days alterwards Mr. Harvey was brought up again by 
Rule, and the Court were of an Opinion againſt bailing him; bur 61 der- 
ed him to be brought up again the laſt Day of the Term. Several Allie 
davits were lead, and particularly one Of the IcH deferibing 


11 00 
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if the 


. 
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the Nature of Mr. Harvey's Diſorder, and the Circumſtances how he 
came to be under it; The judges delivered their Opinions Seriatim, and 
the Subſtance of what they delivered is as follows. 

That it appeared from the Affidavits, that this Indiſpoſition came upon 
Mr. Harvey by his own Hand; for when he was firſt in Cuſtcdy ot the 
Meſſenger he ſeemed to be very eaſy and well, bur atter he had been ex- 
amined by the Council, he was very much dejected, and did not ſpeak 
for 6 Hours, and the next Morning he ſtabb'd himſelf in the Breaſt ; 
being under theſe Circumſtances he was confined in the Meſſengers 
Hands, and not ſent to Priſon till lately; fo that, in the firſt Place, this 
Indiſpoſition was not ſuch as to induce the Court to bail him, becauſe 
it was occaſioned by his own Act atter he was in Cuſtody, and he was 
then much better than he had been, neither was the Indiſpoſition ſuch as 
manifeſtly endangered his Lite, as it might be in the Caſe of an acute 
Diſtemper ; The Affidavits were only that his being confined for a tew 
Days would make his Caſe the mere doubrtul, there being then ſome = 
ill Symptoms upon him. = 2 

2dly, That the Behaviour of this Gentleman aſter his Examination, 
the changing of his Countenance, and ſtabbing himſelf in the Manner a- 


 foreſaid, carried a ſtrong Suſpicion ot Guilt, tho' it was not ſufficient 
to charge him with any Crime. : En 


34ly, that the Delay of a Proſecution, as attended with theſe Circum- 
ſtances, was not ſuch as to incline the Diſcretion of the Court to Bail 


him. Crofton's Caſe, Ld. Yontgomery's Cale, and Ld. Ayles: 


| bury's Caſe, were much ſtronger in this Point. Beſides, this Genrle- 


man was not before in a Condition to be tried, and ſince he was moving 


towards his being diſcharged, the Attorney General ought to have 


ſome time to prepare a Charge againſt him it he ſhould think fir. 
Athly, That there was a Grand Jury then ſitting; that there had 


been a Rebellion in the Nation, and there was a great deal of the ſame 
Spirit left; that in ſuch a time of Danger to the Government, the Court 


ought to be very caretul how they diſcharged a Perſon committed for 
High Treaſon. FCC N 
Ithly, That there had been no Precedent of this kind produced, and 

* ſhould bail this Gentleman, every one who ſhould be com- 
mitted for High Treaſon, and ſhould be indiſpoſed by his own Act, 
would have a Right to be bailed. Their Compalſion ought to be con- 


ſiſtent with Juſtice and the Rules of the Court. Thar if this Indiſpoſi- 
tion had been by the Viſitation ot God, or had been occaſioned by his 
Confinement, it might have been of another Conſideration; but here he 
was remanded, and ordered by Rule to be brought up again on the laſt 
Day of the Term, when he was bailed, but to appear there again the 
firſt ans of the next Term, when he entered into a Recognizance ot 


10,000 


I. and his Bail into one of 5000 J. each. © 

For more of Bail in General, See Error, Execution, Domine Re- 
plegiando, In Cuſtodia, Yatnprize, Replevin, Superſedeas, 

- Utlawry, and other proper Titles. es 


Bailifi. 
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(A) Bailiff, What Perſon may be. 5 
I. Fg may be Bailiff of a Manor. 4 H. 4. 2. b. . 
bourers, pk 


61. cites 8. C. & S. P. by Thirne, and thereupon Iſſue was joined whether he was retained or not. 


2. A. made a Leaſe for Years of a Houſe, and then conveyed it to 
J. S. and dies. J. S. being beyond Sea, the Conveyance was burnt in the 
Fire oft London, and thereupon the Heir of A. enters, and receives the 
Rents ; but the Deed ot Settlement being found by Verdict, the Heir 
during the Leaſe was only as a Bailiff and Receiver, and decreed to ac- 
count. Fin. R. 285. Hill. 29 Car. 2. Liſter v. Lifter. 


——— — —— —— — — 


—— 
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(B) The making of a Bailiff 


1. 1 F a Man takes Cattle, claiming Property to himſelf as an Heriot, Fitzh. Bayl- 


if the Lord agrees to the Taking for Services to him due, yet he lie, pl. 0 * 


Cannot be ſaid to be his Bailiff for this Time. 7 H. 4 34 b. 8 f. ol Gaſ. 


coigne — 


Br. Baillie, pl. 4 cites 7 H. 4. 30. [and ſo are all the Editions of Brooke but ſeem miſprinted for 34. b. pl. 


1 Hill. 7 H. 4] cites S. P. by Gaſcoigne.— Br. Treſpaſs, pl. $6. cites 5 H. 4. 34. S. C. & S. P. by 
Gaſcoigne.— — Br. Diſtreſs, pl. 83. cites 5 H. 4. S. P. -S. C. cited and agreed by Periam, Rhodes; 
and Windham. 2 Le. 216. pl. 274. Paſch. 29 Eliz. in C. B. in the Cafe of Fuller v. Trimwell. 


2. But ik he took them without any Command, for Services due to Fitzh. Bail- 
the Lord, if the Lord after agree to the Taking, he ſhall be ad- le. ?! 7 


Judged as a Bailiff, altho' he was not his Bailiff in any Place before. 5 5 vy © 
3j 8 
— Br Bail- 


lie, pl. 4. cites 7 H. 4. 30. (but ſee pl.1. ſupra] S. P. by Gaſcoigne ; but Brooke ſays tamen quære inde.— 


Br. Diſtreſs, pl. $3. cites ) H. 4. S. P. — Br. Treſpaſs, pl. $6. cites 5 H. 4. 34. S. C. & 8. P. by Gal. 


coigne, upon Evidence given to the Jury on a Trial. But Brooke ſays Quære inde; for he was once a 
Treſpaſſor without Authority, and ſo the Agreement after cannot aid him, becauſe the Action was 
veſted before. e 


3. In Treſpaſs Onuare Clauſum fregit, the Defendant juſtified as Bailiff 
of the King, but ſbewed no Specialty. The Court agreed, that one may 
be made Bailiff to the King by nude Matter of Fact, as well as to a 
common Perſon ; but they ſeem'd to think this Making rraverſable. 

Kelw. 174. b. pl. 2. Mich. J H. 8. Anon. 5 

4. A Man may make Conuſance as Bailiff to the King, ot to a Corprra- 
tion, notwithſtanding that he was not Bailiſt; and ſo he may as Batliit 
to another Man, it he agrees; for it is not traverſable whether he was 
Bailiff or not, if the Party agrees atter; Bur Brooke ſays Quzre, it he 
neither agrees nor diſagrees. Br. Baillie &c. pl. 1. cires 26 H. 8. 8. 


— ——ä—— —— — — — Res tes 


—— 


S ESE — ——_ 


—— 


* — « l — ik » 4 — _— — 5 i 4 _ tt. 1 


Bailift, 


But if ſuch 5. A Corporation aggregate may appoint a Bailiff ro diſtrain, without 


pay we Deed or Warrant, as well as a Cook or Butler; for it neither veſts or 
as No Hea 


ir maſt be diveſts any ſort of Intereſt in or out of the Corporation. 1 Salk. 191, 


under the Pl. 3. cites it as ſo held in Cam. Scac. between Cary and Matthews. 
Seal of the | 
Corperation. 2 Lutw. 149. Hill. 12 W. 3. C. B. in Caſe of Randle v. Dean, and cites 16 H. ;. 2. b. 


MD — * 
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(C) What Things a Bailiff may do. 


pl. 6. clres 2. 
. 1 * 


it was objected that he did not ſhew that he had Power to leaſe, by which &c. but he dared not demur, 
but pleaded that he fiſh'd after the Term &c. | 


Be. Baillie, 1. X 'Bafliff of a Manor may leaſe che Piſcary for Bears, 3 h. 4. 


Br. Cuſtoms, 2. A Bafliff by any Uſage cannot make a Leaſe of his Maſter's 
p33. cires Land of an Eſtate ot Freeavld. 19 All, 9. e 


ſays this was laid down for Law per Cur.—— Br Leaſes, pl. 25. cites S. C. and that the Receipt of 
the Rent by the Predeceſſor Prior will not aid againſt the Succeſſor. 


Co. J. 327% 3. A Bailiff may give Licence to another to go over the Land; for 
* 1 this is a Trelpais to the Poſſeſſion only, and the Bailiff hath the 

4a to go Ollpoſal of the Profits ot the Poſleſſion, ergo, dubitatur P. 13 
over the Jdc. B. R. between Winkfeld and Bell, = 
Land with „5 5 15 
his Gartle, which being diftrain'd for Namage feaſant, and thereupon a Replevin brought, Judgment 
was given per tot. Tur, for the Plaintiff; for having pleaded the Licence of the Bailiff, it ſhall be in- 
tended a Liceuce with Recompence; eſpecially when it is found by Verdict that he gave him Licence 
it ſhall be intended to be made in due Manner. — Roll Rep 258. pl. 27. S. C. and the Opinion of Coke 
Ch. J. was accordingly ; but Doderidge inclined that the Licence was not good, Le 


4 A Bailiff of a Manor may himſelf take, or may command ano: 
ther to rake Cattle Damage feaſant upon the Land; for he Hath the Care 

blk all Things within the Manor. M. 5 Jac. B. between 2%linſen and 

Benſon, per Curiam. = | „ 5 

5. Lord and Tenant. The Tenant makes a Feoffment in Fee, the Bailiff 

of the Lord accepts the Services of the Fenffee, before Notice ot the Feott- 

ment given to the Lord; this ſhall not bind the Lord. Quod nota. Br. 

e e , _ FLY 3 ; - . 

Br. Baillie, 6. A Bailiſt cannot exchange the Lord's Land; per Yelverton, to which 
3 6 on Fenner agreed. Cro. J. 178. pl. 16. cites 41 E. 3. 26. 


Es 
that is, that the Bailiff cannot change the Lord's Avowry or Tenant; but Brooke ſays Quzre ; for non 
adjudicatur. | | 25 | 


2 0 a 7. In Treſpaſs it is a good Plea, that the Bailiff of the Plaintiff Ui 
base the The Land; for he has thereof Authority, and is accountable. Br. Treſ- 
Land as Pals, pl. 295. cites 2 E. 4. 4. 
Null, and | 1 1 
gout; for he 1s accountable, and Debt lies thereof by the Lord; per Choke. Br. Baillie, pl. 31. 
Cites 2 E. 4. 4——— Br. Leaſes, pl 34 cites 8 C. & S. P. according] by Choke and Moyle. 
Bailift of 4 Manor cannot make a Lieafe, wrileſs Ly Special Con mand #4 his Lord; quod fuit conceſſum. 
Br Balli, pl. 49. Cltcs 8 E. 4 13. Br. Leaſes, p!. 37. cites S. C. & S. P. accordingly, but that if a 
ſpect] Power 1s given him, the Leaſe is good. 8. C. cited Arg. Palm, 71. Cro. J. 84, $5. pl. 
8. KArg: SP. eites- br ru, Haq — He way wake a Leuſe at Will, if he reſcrves a Kent: but 
if he reſerves no Rent the Leaſe is void, Arg. and this Diverſiry v as agreed by Coke Ch. J. and Dod- 
eridge. Roll Rep. 258. pl.2- Mich. 1; Jac. B. K. in Caſe of Winkefield v. Bell. Cro. $375. pl. 
4. 8 C. and per Cur, he may leaſe at Will reſerving Rent, becau's it is for his Maſter's Profit. on 
He muſt not make Leaſes from Year to Year, of Lands uſually leaſed, in bis 0:9 but in his Maſter's 
Name. Mo. 70. pl. 191. per Cur. obiter Trin. 6 Eliz. 


8. Bail: 


1 
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8. Bailiff ot a Manor may pay Rents iſſuing out of the Manor, and ſhall S. P. per 

have thereof Allowance; but contra where he pays the Lord's Debrs due Cur. Ow. 
by Contract or Olligation; tor this is out of his Power. Br. Baillie, pl. * n 
26. cites 4 H. 7. 14. per Keble. PLC is. 4 


| Arg. cites 
S. 8. E. Ibid. 282. b. 8. P. by Walſh, cites 4 E. 6. Palm 71. Arg. S. C. 8. P. Arg. 


Ero. J. 178. pl. 16. cites. 21 H. 7. 21 H. 7. 14. 3 E 2. Tit Avowry. He may 5 E 
for Improvement of the Land. Br. Treſpaſs, pl. 288. Cites 12 H. 7. 7 by e 4 y Re and I ave 


9. A Bailiff may el Deer ont of the Park. Br. Account, pl. 94.cites 
10 H. J. 6. per Fineux and Keeble. | 
| 10. A FEaily has greater Intereſt and Authority to meddle, than he A Bailiff has 
that hath « Cy/tcdy. Arg. Cro. J. 84. in Caſe of Gibſon v. Searl, cites 7? Intereft at 


all, but is as 


io H. 7. 21. | | | a meer Ser- 
| 2 | | | vant, and 
doth Things for the Profit of his Maſter, altho' he doth them voluntarily, as 2 E. 4 4. is, yet it 
is intended to be done in the Name of his Maſter, and in Debt thereupon the Declaration ſhal! be 
that the Maſter let; per Williams J. Cro J. 17. pl. 16. Trin. 5 Jac. in Caſe of Gibſon v. Searle. 
Per Yelverton J. a Baily has Authority to meddle with the Land, but no Intereſt therein; he has 


no permanent Eftatc, bur is de terminable at the Lords Pleaſure ; Fenner J. accorded. Cro. J. 178. pl. 


16. Trig. 5 Jas. B. R. Gibſon v. Searle. 


11. Treſpaſs by the Dean and Chapter of P. againſt J. A. for cutting 8. C cited 
of ten Load of great Word, and twenty Load of Underwood ; the Defendant oy Dyer Pl. 
ſaid that the Flaintiſſs are ſeiſed of the Manor of H. of which the Deten- C 282. b. 
dant is Bailiff, where there is a Park which has been incloſed with ales Ne 42 
** ; | | Licence 

T:me out of Mind, and becauſe the Park wanted Pales, he cut the great by Bailiff is 
Mood and made Pales and incloſed it, and ſold the Underwood, and cœ-- god but 
pended the Money in Wages of thoſe who paled the Park, Judgment &c. what tends 
per Fineux Ch. J. the Juſtihcation is good without jherwins Specialty; da rer 
tor there is a Diver/ty where a Thing paſſes from them as a Leaſe from Matter: per 
Years, or * Licence to a Man to enter their Land, and to take Trees, Coke Ch. J. 
&c. and where the Alt is done for thoſe of the Corporation; tor in the Roll. Rep. 5 
one Caſe it cannot be without Specialty, and in the other e contra. Br. 5 A= 
J ęꝶ ß OECD THT) 
Licence by Tythe gatherer to a Pariſhioner, to carry away his Corn without ſetting cut his Tythes, 
Per Cur, clearly, ſuch Licence is void. Noy 134 Brickenden v. Denwood. | 


12. So of Letter of Attorney to deliver Seifin, and all that which gives Bailiff may 


Intereſt from them, but contra where no Intereſt is given, but an Ad done ang oſs 
by them as their Servant, and the Matter of the Juſtification is good; tor Een 
it belongs to the Office of Bailiſf to improve the Manor by his Diſcretion Per Coke 
as well as he can, tor *tis ſuthcient tho' another may do better. Br. Ch. ] Cro. 


Treſpaſs, pl. 288. cites 12 H. ). 25. > Ns rf ag 


Jac. B. R. in the Caſe of Brediman v. Bromley. ——Cro. J. 178. pl. 16. S. P. Arg: cites 21 H. 7. 
12H. 7. 14 3 E 2. Tir, Avow ry. = | 9 OT Ng 
A Bailiff may do any Thing to his Mafters's Benefit, but not to his Prejudice without his Aſſent; Per 
Yelverton to which Fenner agreed. Cro. J. 178. pl. 16. Trin. 5 Jac. B. K. | ns 


13. Soof Houſes or other Things incident to it. Br. Ibid. © PFiilif way 


juttify the 


-utting of great Trees to repair a Houſe or the covering of it as it was before, but mot of a More coſtly 


Covering. Br. Baillie, pl. 41. cites S. C. 
14. And 7 he may repair the Pales. Br. Ibid. Er Baillie, pl 


| 199 41. Cites S. C. 
If a Bailiff cuts down Trees and repairs an ancient Pale, this is good; Per Cur, obiter. Ow 
28. cites 12 H. 6. [but ſcems miſprinted for 12 H. ;.]. — 


15. But cannot make a new Houſe which has not been beſore. Br. 5 Oe; 

© | | | l 41. cites 
Ibid. 8. G 

16. Nor Cover a Houſe with Tiles which was thatch'd Lefore. Br. Ibid, Pr. Baile, 

pl. 31 Gig 

8. C. — 8. P. by Velverton, to x hich Fenner agrecd Cro. J. 178. cites 21 H. 7. 12 Ul. 7. 14 55 


2. Tit. Avowry. N 
5 17. I 
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Bailiff. 
Br. Baillie, = Nor where it has been hraged can be make Pats, Br. Ibid. 


pl. Si. cites os ] 
S. Es. P. he may repair Fences, but it muſt be in ſuch: Manner as before; per Velvorton, to which 
Fenner agreed. Cro. J. 14S. pl. 16. cites 21 H. 7. 12 H. J. 14. 3 E. 2. Tit. Avowiy. 


— 


18. But a Bailiff may take Agiftments to paſture the Land of his Maſ- 
ter. Br. Ibid. per Counſtable. | 
Bailiff can- 19. And he may ſell Trees if there are great Abundance, and repair Hou- 


not give Li- ſes. Br. Ibid. 


CENCe fo cut 4 1 5 
down Trees ; per Cur. Cro. J. 377. pl. 4. Mich. 13 Jac. B. R. in Caſe of Wingfield v. Bell. —Roll 


Rep. 258. pl: 27. S. C. & S. F. by Coke Ch. ]. 


Bailiffs may 20. Bailiffs may receive Rents, and cut Underwood and Springs which 
receive Rents have not been cut but from ſeven Years to ſeven Nears. Br. Ibid. per 


of old Tenants, 


but they Frowike. 
Cannot ac- 


cept new Retits upon Change of Tenants ; per Hobart Ch. J. Hob. 154. 


21. But where a Houſe falls he cannot make a new one. Br. Ibid. 

22. And per Tremayle, he may ſvw Land which has not been ſown 
before, and make a Hedge in Defence of it, Br. Ibid. 

23. A Bailiff may zake Fealty, per Yelverton to which Fenner 
agreed. Cro. J. 178. pl. 16. cites 21 H. J. 12 H. J. 14. 3 E. 2. Tit. A- 
vowry. | | 3 = pains | | 

24. 4 Bailiff may be Steward of the ſame Manor; for they may well 
ſtand both together; per Velverton, to which Fenner agreed. Cro. ]. 
JJ Zo % 
Dal. 53. pl. 25. A Bailiff cannot enter for Condition broken, by reaſon of his Office, 
0.5 ws * unleſs he has expreſs Command to do ſo; agreed by all. D. 222. pl. 21. 
"1, Paſch. 5 Eliz. in the Caſe of Ayer v. Orme. CV 5 


I. 152. Eires's Caſe, S. C. & S. P. agreed accordingly; tor the Title of Entry is a Thing eligible in his 
laſter, which he may accept of or refuſe, and ſuch Election does not appertain to the Office of a Bai- 


 lif——--S. C. cited Arg. Palm 51. 


Roll Rep. 26, Bailiff cannot accept Amends for a Treſpaſs ; per Cur. Cro. J. 377. 
2 pl. 4. Mich. 13 Jac. B. R. in Caſe of Wingheld v. Bell, cites 5 Rep. 


vil cited 76. in Pilkington's Caſe, [ Trin. 33 Eliz. Nevil v. Segrave. 


Ar and | „ | 
Coke Ch. J. and Haughton ſaid the Reaſon of that Caſe was, becauſe he cannot diſcharge the Action at- 
tach'd in his Maſter. | e | 


27. Payment by a Bailiff ſhall be ſufficient Sin, unleſs it work a 
Prejudice to the Lord, As it the Lord has not been ſeiſed of his Rent in 
60 Nears, and the Tenant makes one his Bailiff generally of his Manor, 

he cannot, without expreſs Commandment of his Maſter, pay this reme- 
dyleſs Rent to the Lord; for this ſhall be ſpecial Prejudice to him, the 

which a Bailiff without Commandment cannot do. Agreed. 6 Rep. 59. 

a. Hill. 4 Jac. C. B. in Brediman's Caſe. 2, 0 

28. Bailiffs cannot enter for Non- payment of Rent; per Hobart Ch. J. 

5 Hob. 154. = „„ 
3 Mod. 137. 29. He cannot diftrain for Amerciament by Command of the Lord of 
4 e Manor, or otherwiſe than by the Precept of the Steward ot the Court 


ot ſudg- directed to him; per Cur. Carth. 75. Mich. 1 W. & M. in B. R. Mat- 


ment for the the ws v. Car V. 

Plaintitft in —— | . — ä 2 | 
Treſpaſs.——— Show. 61. S. C. adjudged ; and in all the ſaid Books a Difference war taken between a 
Juſtification in Treſpaſs and an Avowry. 
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